AUTHENTICATED 




9-10-80 

Vol. 45 No. 177 
Pages 59549-59830 


/ 




Wednesday 
September 10, 1980 


Highlights 


59549 Trading With the Enemy Act Presidential 
determination 

59609 Grant Programs—Education ED invites 

applicants for new projects under the Pre-College 
Teacher Development in Science Program; closing 
date 10-20-80 

59750 Continental Shelf Interior/BLM announces 

acceptance of sealed bids for oil add gas lease sale 
No. 55; bid acceptance until 10-20 or 10-21 based on 
method of delivery (Part IV of this issue) 

59613 Petroleum Price Regulations DOE/ERA gives 
notice of applications submitted for designation as 
eligible recipients of entitlements under the 
Domestic Crude Oil Allocation Program 

59635- Prlvac Y Act Documents HHS/SSA (3 documents) 

59637, Interior/Secy and GSA 


59627 Energy DOE/OHA solicits comments regarding 
manner in which Consent Order funds should be 
distributed; comments by 10-27-80 

59818 Energy DOE/ERA proposes to modify entitlement 
benefit accorded naphtha imported into Puerto Rico; 
comments by 11-10-80: hearing 9-25-80 (Part IX of 
this issue) 



























II 


Federal Register / Vol. 45. No. 177 / Wednesday, September 10, 1980 / Highlights 



FEDERAL REGISTER Published daily. Monday through Friday, 
(not published on Saturdays, Sundays, or on official holidays), 
by the Office of the Federal Register. National Archives and 
Records Service, General Services Administration, Washington, 
D.C. 20408, under the Federal Register Act (49 Stat. 500, as 
amended; 44 U.S.C. Ch. 15) and the regulations of the 
Administrative Committee of the Federal Register (1 CFR Ch. I). 
Distribution is made only by the Superintendent of Documents. 
U.S. Government Printing Office, Washington. D.C. 20402. 

The Federal Register provides a uniform system for making 
available to the public regulations and legal notices issued by 
Federal agencies. These include Presidential proclamations and 
Executive Orders and Federal agency documents having general • 
applicability and legal effect, documents required to be 
published by Act of Congress and other Federal agency 
documents of public interest. Documents are on file for public 
inspection in the Office of the Federal Register the day before 
they are published, unless earlier filing is requested by the 
issuing agency. 

The Federal Register will be furnished by mail to subscribers, 
free of postage, for $75.00 per year, or $45.00 for six months, 
payable in advance. The charge for individual copies is $1.00 
for each issue, or $1.00 for each group of pages as actually 
bound. Remit check or money order, made payable to the 
Superintendent of Documents. U.S. Government Printing Office, 
Washington, D.C 20402. 

There are no restrictions on the republication of material 
appearing in the Federal Register. 

Questions and requests for specific information may be directed 
to the telephone numbers listed under INFORMATION AND 
ASSISTANCE in the READER AIDS section of this issue. 


Highlights 


59589 Mortgages HUD proposes prohibiting prepayment 
of mortgages which are assisted by way of Housing 
Assistance Payments Contracts during the term of 
the mortgage; comments by 11-10-80 

59609 Grant Programs—Education ED cancels closing 
i dates for transmittal of applications for fiscal year 
1980 Community Service and Continuing Education; 
Special Projects Program 

59734 Medicare and Medicaid HHS/HCFA proposes to 
provide prospective payment method for 
reimbursement of independent rural health clinics; 
comments by 11-10-80 (Part III of this issue) 

59609 Grant Programs—Education ED notifies 
interested persons of the lack of availability of 
funds for fiscal year 1980 for grant awards for 
Construction, Reconstruction, or Renovation of 
Higher Education Facilities Program 

59668 Grant Requirements OMB revises Circular A-102, 
“Uniform requirements for grants to State and local 
governments" to assure small and minority business 
use when contracting for audit services 

59551 Securities SEC sets forth the annual schedule 
under which certain broker-dealers are to be 
assessed for fiscal year 1980; effective 9-10-80 

59634 Consumer Food Study FTC invites comments on 
study of consumer response to availability of 
advertised specials; comments by 10-30-80 

59610 Computer Technology—Employment Studies 

DOE publishes document to establish new 
subsystem of records; comments by 10-10-80 

59676 Sunshine Act Meetings 


Separate Parts of This Issue 

59702 Part II HUD/CPD 
59734 Part III, HHS/HCFA 
59750 Part IV, Interior/BLM 
59770 Part V, EPA 
59786 Part VI, DOE 
59792 Part VII, HUD 
59812 Part VIII, DOE 
59818 Part IX, DOE/ERA 













Ill 


Contents 


Federal Register 

Vol. 45, No. 177 
Wednesday, September 10. 1980 



The President 

ADMINISTRATIVE ORDERS 


Community Planning and Development, Office of 
Assistant Secretary 

59549 

Trading With the Enemy Act, exercise of certain 
authorities (Presidential Determination of 


RULES 

Slum clearance and urban renewal: 


September 8, 1980) 

Executive Agencies 

Agency for International Development 

59702 

Rehabilitation loan program (Section 312); 
comprehensive policies and procedures 

Consumer Product Safety Commission 

NOTICES 

59667 

NOTICES 

Authority delegations: 

Private and Development Cooperation. Regional 
Assistant Administrators et a!.: foreign 
currencies 

59676, 

59677 

Meetings; Sunshine Act (2 documents) 

Defense Department 

See also Air Force Department; Navy Department. 
RULES 


Agricultural Marketing Service 

RULES 

59566 

Records; user charges: schedules of fees and rates 

59551 

Oranges (Valencia) grown in Ariz. and Calif. 

NOTICES 

Meetings: 


Drug Enforcement Administration 

NOTICES 

Registration applications, etc.; controlled 

59605 

Hop Marketing Advisory Board 

Agriculture Department 

See Agricultural Marketing Service; Forest Service. 

Air Force Department 

59667 

substances: 

Roya, Ray, M.D. 

Economic Regulatory Administration 

PROPOSED RULES 

Petroleum allocation and price regulations: 


NOTICES 

59818 

Puerto Rican naphtha entitlements 

59608 

Senior Executive Service Performance Review 

Boards; membership 

Alcohol, Drug Abuse, and Mental Health 
Administration 

NOTICES 

59613 

NOTICES 

Crude oil, domestic; allocation program: 

Petroleum substitutes; applications for 
entitlement benefits; applications 

Motor gasoline; multiple allocation tractions; 
applications, etc.: 


Committees; establishment, renewals, terminations, 
etc.: 

59612 

Thunderbird Resources. Inc. 

Natural gas; fuel oil displacement certification 

59635 

Scientific Counselors Board 


applications: 


Meetings; advisory committees: 

59611 

Western Massachusetts Electric Co. 

59636 

September, change 


Powerplant anc^industrial fuel use; prohibition 
orders, exemption requests, etc.: 


Civil Aeronautics Board 

59613 

Champlin Petroleum Co. 

59676 

NOTICES 

Meetings; Sunshine Act 

Civil Rights Commission 

NOTICES 

59615 

General Motors Corp. 

Education Department 

NOTICES 

Grant applications and proposals; closing dates: 

59605 

Meetings; State advisory committees: 

59609 

Community service and continuing education- 

Alabama 


special projects program; cancellation 

59605 

Iowa 

59609 

Higher education facilities, construction. 

59606 

Missouri 


reconstruction, or renovation financial assistance 

59606 

Pennsylvania 


programs; award criteria for removal of 

59606 

South Carolina 


architectural barriers to handicapped: program 

59606 

Tennessee 


funds status 

59606 

West Virginia 

Commerce Department 

See International Trade Administration; Maritime 
Administration; National Oceanic and Atmospheric 
Administration. 

Commodity Futures Trading Commission 

NOTICES 

59609 

Pre-college teacher development in science 
program 

Energy Department 

See also Economic Regulatory Administration; 
Federal Energy Regulatory Commission; I learings 
and Appeals Office, Energy Department. 

RULES 

Oil; administrative procedures and sanctions: 

59676 

Meetings; Sunshine Act 

59786 

Interpretations 












IV 


Federal Register / Vol. 45, No. 177 / Wednesday, September 10. 1960 / Contents 


NOTICES 

59812 Individually identifiable energy information in 

possession of Energy Information Administration; 

disclosure policy 

Meetings: 

59611 International Energy Agency Industry Advisory 
Board 

59614 National Petroleum Council 

59610 Privacy Act; systems of records 

Environmental Protection Agency 
RULES 

Air quality implementation plans; approval and 
promulgation; various States, etc.: 

59577 Florida 

59578, Massachusetts (2 documents) 

59579 

59578 North Carolina 

59580 Utah 
PROPOSED RULES 

Air quality implementation plans; approval and 
promulgation; various States, etc.: 

59591 California and Nevada 

59597 Illinois 

Water quality standards; State plans: 

59598 Kentucky 
NOTICES 

Pesticides; experimental use permit applications: 
59630 Diamond Shamrock Corp. 

Toxic and hazardous substances control: 

59770 Polychlorinated biphenyls (PCB’s); civil penalties 

assessment, guidelines 
Water pollution control: 

59630 Disposal sites; denial or restriction in Florida; 

hearing 

Water quality standards, State; navigable water, 
adoptions and approvals: 

59632 Kentucky 

Equal Employment Opportunity Commission 
RULES 

Procedural regulations: 

59565 Charges deferred to appropriate State and local 

agencies; designated 706 agencies 

Federal Emergency Management Agency 

PROPOSED RULES 

Flood elevation determinations: 

59599 Connecticut et al. 

59602 Indiana: correction 

Federal Energy Regulatory Commission 
NOTICES 

Hearings, etc.: 

59618 Alabama Power Co. 

59620 Boston Edison Co. 

59622 Idaho Power Co. 

59623 Iowa Southern Utilities Co. 

59623 Kansas Power & Light Co. 

59623 Mississippi Power & Light Co. 

59624 Niagara Mohawk Power Corp. 

59626 Sears, Herbert W. 

59626 Southern California Edison Co. 

59616 Springfield, Vt., et al. 

59618 Union Electric Co. 

Natural Gas Policy Act of 1978: 

59626 Jurisdictional agency determinations 


Federal Housing Commissioner—Office of 

Assistant Secretary for Housing 

RULES 

Mortgage and loan insurance programs: 

59792 Coinsurance for State housing finance agencies; 
eligibility requirements, contracts rights and 
obligations 

59561 Mutual mortgage and insured home improvement 
loans; delivery of one-to-four family properties 
occupied by tenants or former mortgagors; 
criteria 

PROPOSED RULES 

Mortgage and loan insurance programs: 

59589 Prepayment of mortgages assisted by housing 
assistance payments contracts; prohibition 

Federal Maritime Commission 
NOTICES 

59677 Meetings; Sunshine Act 

Federal Reserve System 
NOTICES 

Applications, etc.: 

59633 Bridger Co. 

59633 Citicorp et al. 

59634 First Belmond Bancorporation 

59634 First Grand Prairie Bank Shares, Inc. 

59634 Hutsonville Banc Corp. 

59634 Northwestern Bank Corp. 

59634 Orange Bancshares, Inc. 

59677 Meetings; Sunshine Act (2 documents) 

Federal Trade Commission 
PROPOSED RULES 

Appliances, consumer, energy cost and 
consumption information in labeling and 
advertising: 

59588 Central air-conditioners and heat pumps; hearing 

and filing dates changed 

NOTICES 

59634 Advertised food specials, availability, consumer 
response; study, inquiry 

Fish and Wildlife Service 
RULES 

Hunting: 

59581 Eufaula National Wildlife Refuge, Ala., et al. 
PROPOSED RULES 
Fishing and hunting: 

59603 Morgan Brake National Wildlife Refuge, Miss., et 
al. 

Hunting: 

59602 Blowing Wind Cave National Wildlife Refuge, 
Ala., et al. 

Forest Service 

NOTICES 

Environmental statements; availability, etc.: 

59605 Medicine Bow National Forest. Wyo.; water 
diversion for Cheyenne, Wyo. 

General Services Administration 

NOTICES 

59635 Privacy Act; systems of records; annual 
publication; correction 







Federal Register / Vol. 45, No. 177 / Wednesday, September 10, 1980 / Contents 


V 


Health, Education, and Welfare Department 

See Education Department; Health and Human 
Services Department. 

Health and Human Services Department 

See Alcohol, Drug Abuse, and Mental Health 
Administration; Health Care Financing 
Administration; Public Health Service; Social 
Security Administration. 

Health Care Financing Administration 
PROPOSED RULES 

Medicaid and medicare: 

59734 Rural health clinics; payment method for 
reimbursement of services 

Hearings and Appeals Office, Energy Department 

NOTICES 

Oil; consent orders: 

59627 Conoco, Inc., et al.; special refund procedures; 
inquiry 

Heritage Conservation and Recreation Service 

PROPOSED RULES 

59590 Historic surveys and plans; comprehensive 

statewide criteria; minimum number of meetings 
required annually of State Review Boards 

Housing and Urban Development Department 

See Community Planning and Development, Office 
of Assistant Secretary; Federal Housing 
Commissioner—Office of Assistant Secretary for 
Housing. 

Interior Department 

See also Fish and Wildlife Service; Heritage 
Conservation and Recreation Service; Land 
Management Bureau; National Park Service; Water 
and Power Resources Service. 

NOTICES 

59642 Privacy Act; systems of records 

International Development Cooperation Agency 

See Agency for International Development. 

International Trade Administration 

RULES 

Countervailing duties; 

59552 Butter cookies from Denmark; revoked 

NOTICES 

Scientific articles; duty free entry: 

59606, Memorial Sloan-Kettering Cancer Center (2 

59607 documents) 

59607 University of Missouri-Rolla 

Interstate Commerce Commission 

NOTICES 

Motor carriers: 

59644, Permanent authority applications (2 documents) 

59645 

59645 Permanent authority applications; correction 

59651 Temporary authority applications 

Justice Department 

See Drug Enforcement Administration; Parole 
Commission. 


Land Management Bureau 

NOTICES 

Outer Continental Shelf; oil and gas lease sales: 
59750 Eastern Gulf of Alaska (2 documents) 

Management and Budget Office 

NOTICES 

59668 State and local governments; grants-in-aid; uniform 
administrative requirements; audit guidelines 
(A-102; Attachment P); final policy 

Maritime Administration 

NOTICES 

Foreign construction cost computation: 

59608 Petroleum tankers, MA design T8-M-136a 

National Oceanic and Atmospheric 

Administration 

RULES 

Tuna, Atlantic fisheries: 

59586 Bluefin tuna; catch rate 

NOTICES 

Marine mammal permit applications, etc.: 

59608 Costa, Daniel P. 

59608 Ruhr-Zoo Gelsenkirchen 

National Park Service 

RULES 

59569 Fire Island National Seashore; zoning regulations 
NOTICES 
Meetings: 

59641 Upper Delaware Citizens Advisory Council 

Navy Department 
NOTICES 

Senior Executive Service: w 

59609 Bonus award schedule 

59609 Performance Review Board; memberhips 

Nuclear Regulatory Commission 
NOTICES 

Applications, etc.: 

59667 Arizona Public Service Co. et al. 

59668 Duke Power Co. (2 documents) 

59677 Meetings; Sunshine Act 

Parole Commission 
NOTICES 

59677 Meetings; Sunshine Act 

Public Health Service 

NOTICES 

59636 Privacy Act; systems of records; correction 

Securities and Exchange Commission 
RULES 

59551 Brokers and dealers, nonmembers of registered 

national securities association; annual assessment 

form 

NOTICES 

Hearings, etc.: 

59669 Connecticut Gas Co. et al. 

59670 Equity Growth Fund of America, Inc. 

59671 InterCapital High Yield Securities Inc. et al. 

59673 Pacific Fidelity Life Insurance Co. et al. 

59671 Southern Co. 

59671 Sundance Gold Mining & Exploration, Inc. 








VI 


Federal Register / Vol. 45. No. 177 / Wednesday. September 10. 1980 / Contents 


Small Business Administration 
PROPOSED RULES 

Small business size standards: 

59587 Method of establishing standards and definitions 

of small business; inquiry 
NOTICES 
Disaster areas: 

59675 South Dakota 

Social Security Administration 
PROPOSED RULES 

Social Security benefits and supplemental security 
income: 

59589 Information included in designated disability 

determination notices unfavorable to disability 
claimants; advance notice 

NOTICES 

59636, Privacy Act; systems of records (2 documents) 

59637 

State Department 
RULES 

59553 National Environmental Policy Act; implementation 

Veterans Administration 
PROPOSED RULES 

Vocational rehabilitation and education: 

59591 Travel expenses for counseling purposes; 
withdrawn 
NOTICES 

Environmental statements; availability, etc.: 

59675 Tuscaloosa. Ala.; ambulatory care addition 

Water and Power Resources Service 
NOTICES 

Contract negotiations: 

59642 Ute Mountain Ute Indian Tribe, Colo. 


RESCHEDULED MEETINGS 

CIVIL RIGHTS COMMISSION 

59606 West Virginia Advisory Committee, rescheduled 
from 9-4 to 9-22-80 

HEALTH AND HUMAN SERVICES DEPARTMENT 

Alcohol. Drug Abuse, and Mental Health 
Administration— 

59636 Research Working Group of the Interagency 

Committee on Federal Activities for Alcohol. Drug 
Abuse and Alcoholism, rescheduled from 9-19 to 

9- 18-80 

HEARINGS 

ENVIRONMENTAL PROTECTION AGENCY 
59630 Disposal site; determination to withdraw the 
specification, prohibit, restrict, or deny the 
specification, or the use of specification, of an area. 

10- 2 and 10—3—80 

RESCHEDULED HEARING 

FEDERAL TRADE COMMISSION 
59588 Rules for using energy cost and consumption 

information used in labeling and advertising of 
consumer appliances, rescheduled from 9-25 to 

11- 12-80 


MEETINGS ANNOUNCED IN THIS ISSUE 


AGRICULTURE DEPARTMENT 

Agricultural Marketing Service— 

59605 Hop Marketing Advisory Board. 10-14-80 

CIVIL RIGHTS COMMISSION 
59605 Alabama Advisory Committee, 10-6-80 

59605 Iowa Advisory Committee. 10-7-80 

59606 Missouri Advisory Committee. 10-10-80 
59606 Pennsylvania Advisory Committee. 9-23-80 
59606 South Carolina Advisory Committee, 10-10-80 
59606 Tennessee Advisory Committee. 9-25-80 

ENERGY DEPARTMENT 

59611 Industry Advisory Board to the International 
Energy Agency, Subcommittee A, 9-18-80 
59614 National Petroleum Council, Emergency 

Preparedness Committee, Technical Subcommittee. 
10-31-80 

INTERIOR DEPARTMENT 

National Park Service— 

59641 Upper Delaware Citizens Advisory Council, 
9-26-80 















Federal Register / Vol. 45. No. 177 / Wednesday, September 10,1980 / Contents 


VII 


CFR PARTS AFFECTED IN THIS ISSUE 


A cumulative list of the parts affected this month can be found in 
the Reader Aids section at the end of this issue. 


3 CFR 

Administrative Orders: 
Presidential Determination: 


September 8, 1980.59549 

7 CFR 

908.59551 

10 CFR 

205.59786 

Proposed Rules: 

211.59818 

13 CFR 

Proposed Rules: 

121.59587 

16 CFR 

Proposed Rules: 

305.59588 

17 CFR 

249 .„.59551 

19 CFR 

355. 59552 

20 CFR 

Proposed Rules: 

404 .59589 

416.59589 

22 CFR 

161.59553 

24 CFR 

203.59561 

250 .59792 

510.59702 

Proposed Rules: 

220 . 59589 

221 .59589 

231.59589 

236.59589 

29 CFR 

1601.59565 

32 CFR 

288. 59566 

36 CFR 

28.59569 

Proposed Rules: 

1201.59590 

38 CFR 

Proposed Rules: 

21 .59591 

40 CFR 

52 (5 documents).59577- 

59580 

Proposed Rules: 

52 (2 documents).59591, 

59597 

120.59598 

42 CFR 

Proposed Rules: 

405 .59734 

447.59734 

44 CFR 

Proposed Rules: 

67 (2 documents).59599, 

59602 

50 CFR 

32.59581 

285.59586 


Proposed Rules: 

32 (2 documents).59602, 

59603 

33 .59603 






























































- 


' 







- 
































































































' 
















Federal Register 

Vol. 45. No. 177 

Wednesday. September 10, 1980 


Presidential Documents 


59549 


Title 3— 

The President 


Presidential Determination of September 8, 1980 

Determination Concerning the Exercise of Certain Authorities 
Under the Trading With the Enemy Act 


Memorandum for the Secretary of State, the Secretary of the Treasury 

Under Section 101(b) of Public Law 95-223 (91 Stat. 1625; 50 U.S.C. App. 5 
note), and a previous determination made by me on September 12, 1979 (44 
Fed. Reg. 53153 (1979)), the exercise of certain authorities under the Trading 
With the Enemy Act is scheduled to terminate on September 14,1980. 

I hereby determine that the extension for one year of the exercise of those 
authorities with respect to the applicable countries is in the national interest 
of the United States. 

Therefore, pursuant to the authority vested in me by Section 101(b) of Public 
Law 95-223, I extend for one year, until September 14, 1981, the exercise of 
those authorities with respect to countries affected by: (1) the Foreign Assets 
Control Regulations, 31 CFR Part 500; (2) the Transaction Control Regulations, 
31 CFR Part 505; (3) the Cuban Assets Control Regulations, 31 CFR Part 515; 
and (4) the Foreign Funds Control Regulations. 31 CFR Part 520. 

This Determination shall be published in the Federal Register. 



|FR Doc. 80-27908 
Filed 0-8-80; 3:58 pm] 
Billing code 3195-01-M 


THE WHITE HOUSE, 
Washington, September 8, 1980. 
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Rules and Regulations 


This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
U.S.C. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 

Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 
month. 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 
7 CFR Part 908 

(Valencia Orange Reg. 640, AmdL 4] 

Valencia Oranges Grown in Arizona 
and Designated Part of California; 
Amendment of Size Regulation 

agency: Agricultural Marketing Service. 

USDA. 

action: Final rule. 

summary: This amendment suspends 
during the period September 5.1980. 
through January 31,1981, the maximum 
size requirement of 3.41 inches in 
diameter for fresh shipments of Valencia 
oranges grown in Arizona and 
designated part of California. This 
action is necessary to provide markets 
with ample supplies of acceptable sizes 
of fruit to promote orderly marketing in 
the interest of producers and consumers. 
effective date: September 5.1980. 

FOR FURTHER INFORMATION CONTACT: 

Malvin E. McGaha, Chief, Fruit Branch, 
F&V, AMS, USDA, Washington, D.C. 
20250, telephone 202-447-5975. The Final 
Impact Statement relative to this Final 
rule is available upon request from the 
above named individual. 

SUPPLEMENTARY INFORMATION: This 
action has been reviewed under USDA 
procedures in Secretary’s Memorandum 
1955 to implement Executive Order 
12044 and classified as “not significant.** 

I his amendment is issued under the 
marketing agreement, as amended, and 
Order No. 908, as amended (7 CFR Part 
908), regulating the handling of Valencia 
oranges grown in Arizona and 
designated part of California. The 
agreement and order are effective under 
the Agricultural Marketing Agreement 
Act of 1937. as amended (7 U.S.C. 601- 
674). The action is based upon the 


recommendation and information 
submitted by the Valencia Orange 
Administrative Committee and upon 
other available information. It is hereby 
found that the action will tend to 
effectuate the declared policy of the act. 

Valencia Orange Regulation 640 
(5 908.940; 45 FR 23638; 38339; 45573; 
53801), during the period April 11,1980, 
through January 31.1981. limits 
shipments of Valencia oranges grown in 
Arizona and a designated part of 
California to oranges not smaller than 
2.32 inches in diameter. It also requires 
that such oranges be not larger than 3.41 
inches in diameter during the period 
September 5,1980, through January 31, 
1981. The amendment suspends the 
maximum size requirement applicable to 
shipments of such oranges. This action 
is necessary to satisfy current and 
prospective demand for larger sizes of 
Valencia oranges. It is designed to 
assure an ample supply of acceptable 
sizes of Valencia oranges to consumers 
consistent with the size composition of 
the crop. 

It is further found that there is 
insufficient time between the date when 
information became available upon 
which this amendment is based and 
when the action must be taken to 
warrant a 60-day comment period as 
recommended in E.0.12044, and that it 
is impracticable and contrary to the 
public interest to give preliminary 
notice, engage in public rulemaking, and 
postpone the effective date until 30 days 
after publication in the Federal Register 
(5 U.S.C. 553). The amendment relieves 
restrictions on the handling of Valencia 
oranges and will not require any special 
preparation by persons subject thereto 
which cannot be completed by the 
effective time. 

§908.940 (Amended] 

Therefore, paragraph (b) of § 908.940 
Valencia Orange Regulation 640 (45 FR 
23638; 38339; 45573; 53801) relating to 
maximum size requirements is hereby 
deleted. 

(Secs. 1-19,48 Stat. 31, as amended (7 U.S.C 
601-674)) 

Dated: September 5,1980 to become 
effective September 5.1980. 

D. S. Kuryloski, . 

Deputy Director. Fruit and Vegetable 
Division. Agricultural Marketing Service . 

(FR Doc 80-27847 Filed 9-0-80; 8:45 am| 

BILLING CODE 3410-02-41 
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SECURITIES AND EXCHANGE 
COMMISSION 

17 CFR Part 249 

(Release No. 34-17112) 

Annual Assessment Form for SECO 
Brokers and Dealers 

agency: Securities and Exchange 
Commission. 

action: Adoption of form. 

summary: The Securities Exchange Act 
of 1934 authorizes the Commission to 
collect such reasonable fees and charges 
as may be necessary to defray the costs 
of additional regulatory duties required 
to be performed with respect to broker- 
dealers who are not members of a 
registered national securities 
association. This form sets forth the 
annual schedule under which such 
broker-dealers are to be assessed for 
Fiscal year 1980. 

effective dates: The form is adopted 
effective September 10. 1980. The Form 
is required to be filed on or before 
October 31.1980. 

FOR FURTHER INFORMATION CONTACT! 

William J. Finegan, Office of Reports 
and Information Services, Room 7417 
Securities and Exchange Commission, 

500 North Capitol Street. Washington, 
D.C. 20549 (202) 523-5545. 
SUPPLEMENTARY INFORMATION: The 
Securities and Exchange Commission 
announced today that it has adopted 
Form SECO-4-80 which sets forth the 
annual assessment payable to the 
Commission for fiscal year 1980 by 
registered broker-dealers who are not 
members of a registered national 
securities association (nonmember or 
“SECO” broker-dealers). 

In adopting Form SECO-4-80. the 
Commission has determined to increase 
the basic membership fee from $250 to 
$300. In addition, the Commission has 
increased the gross municipal securities 
income assessment from .19% to .21% 
and the gross securities income 
assessment (exclusive of municipal 
securities) from .23% to .25%. These 
assessments are being increased 
pursuant to Rule 15b9-2 of the Securities 
Exchange Act of 1934 (the “Act**). Rule 
15b9-2 provides that, unless the 
Commission takes action to change 
them, the levels or rates of fees and 
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assessment imposed on SECO broker- 
dealers will be set each year at the same 
levels or rates as the corresponding fees 
and assessments imposed by the 
National Association of Securities 
Dealers, Inc. on its members. 

Notice of Date for Filing Form SECO-4- 
60 

Normally, Rule 15b9-2 requires 
nonmember broker-dealers to file a 
Form SECO-4 for the particular year 
and pay the assessment specified 
therein by September 1 of each year. 

This year, however, the Commission has 
extended the deadline until October 31, 
1980, to provide sufficient notice to 
those broker-dealers required to file the 
Form and pay the fees and assessments. 

Statutory Basis 

The modifications of 1980 
assessments for SECO broker-dealers 
are adopted pursuant to the Securities 
Exchange Act of 1934 and particularly 
Sections 15(b)(7). 15(b)(8), and 23(a) 
thereof. The Commission finds, in 
accordance with the Administrative 
Procedure Act [5 U.S.C. 553(b)(3)(D)], 
that Rule 15b9-2 and Securities 
Exchange Act Release No. 16143 (August 
28,1979) (44 FR 52773 (September 10. 
1979)) provided sufficient notice of the 
basis for and amount of these fees and 
assessments, that further notice is 
unnecessary as a prerequisite to the 
adoption of the requirements, and that 
the extension of time provided grants a 
temporary exemption sufficient to 
permit the requirements to become 
effective on publication in accordance 
with the Administrative Procedure Act 
(5 U.S.C. 553(d)(3)). The Commission 
finds that any burden imposed upon 
competition by the amendments is 
necessary and appropriate in 
furtherance of the purposes of the Act. 
particularly the implementation of the 
Commission’s continuing mandate under 
Section 15(b)(8) to collect such 
reasonable fees and charges as may be 
necessary to defray the costs of the 
specified regulatory duties required to 
be performed with respect to SECO 
broker-dealers. The Securities and 
Exchange Commission, pursuant to its 
authority under the Securities Exchange 
Act of 1934 [15 U.S.C. 78a et seq., as 
amended by Pub. L. No. 94-29 (June 4, 
1975)] and particularly Sections 15(b)(7), 
15(b)(8), and 23(a) thereof, amends Part 
249 of Title 17 of the Code of Federal 
Regulations by adding § 249.504n as 
follows: 


§ 249.504n Form SECO-4-80,1980 
assessment and information form for 
registered brokers and dealers not 
members of a registered national securities 
association. 

This form shall be filed on or before 
October 31,1980, pursuant to 
§ 240.15b9-2 of this chapter, 
accompanied by the annual assessment 
fee required thereunder and specified in 
the form, by every registered broker and 
dealer not a member of a registered 
national securities association. Those 
broker-dealers which are exempt from 
the payment of any assessment or fee 
pursuant to the provisions of § 240.15b9- 
2(e) must still file the form. 

Copies of the proposed form have 
been filed with the Office of the Federal 
Register and additional copies are 
available on request from the 
Commission. 

By the Commission. 

George A. Fitzsimmons, 

Secretary. 

September 3,1980. 

|FR Doc. 80-27655 Filed 9-9-60; 6:45 am) 
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DEPARTMENT OF COMMERCE 

International Trade Administration 

19CFR Part 355 

Butter Cookies From Denmark; 
Revocation of Countervailing Duty 
Order 

agency: International Trade 
Administration, Commerce. 
action: Revocation of Countervailing 
Duty Order. 

summary: This notice is to inform the 
public that, as a result of a negative 
injury determination by the 
International Trade Commission, the 
Department of Commerce is revoking 
the countervailing duty order on butter 
cookies from Denmark. The table in Part 
355, Annex III of the Commerce 
Regulations is amended to reflect this 
revocation. 

EFFECTIVE DATE: January 1,1980. 

FOR FURTHER INFORMATION CONTACT: 

Joseph A. Black, Office of Compliance. 
International Trade Administration, U.S. 
Department of Commerce, Room 1126, 
Washington. D.C. 20230 (202-377-4347). 
SUPPLEMENTARY INFORMATION: A notice 
of “Final Countervailing Duty 
Determination,** T.D. 78-12* was 
published in the Federal Register of 
January 5,1978 (43 FR 956). The notice 
stated that the Treasury Department had 


determined that exports of butter 
cookies from Denmark were provided 
bounties or grants, within the meaning 
of section 303 of the Tariff Act of 1930 
(19 U.S.C. 1303). This merchandise is 
provided for in item 182.20 of the Tariff 
Schedules of the United States (TSUS). 
Concurrently with that determination, 
Treasury Decision 78-11 (43 FR 955) was 
published waiving the imposition of 
those duties under the authority of 
section 303(d) of the Tariff Act of 1930. 

On January 1,1980, Title I of the Trade 
Agreements Act of 1979 (93 Stat. 150) 

(the TAA) went into effect. On January 
2,1980, the authority for administering 
the countervailing duty law was 
transferred from the Treasury 
Department to the Department of 
Commerce (the Department). Since 
Denmark was a “country under the 
Agreement*' (as defined in section 701(b) 
of the Tariff Act of 1930) as of January 1, 
1980, the Department referred this case 
to the International Trade Commission 
(1TC) for a material injury determination 
in accordance with section 104(a)(1)(A) 
of the TAA. Section 105 of the TAA 
continued the waiver pending the ITC 
determination. Liquidation continued 
throughout the period. The ITC 
published a negative material injury 
decision in the Federal Register of June 
25,1980 (45 FR 72895). 

As a result, the Department hereby 
revokes T.D. 78-11 and T.D. 78-12 with 
respect to all entries of butter cookies 
from Denmark. The Department will 
instruct Customs officers to continue 
with the liquidation of all such entries 
without regard to countervailing duties. 

The table in Part 355, Annex III of the 
Commerce Regulations (19 CFR Part 355, 
Annex III, 45 FR 4949), is amended 
under the country heading “Denmark** 
by deleting from the column headed 
“Commodity,’* the words “Butter 
cookies"; from the column headed 
“Treasury Decision." the numbers “78- 
12" and “78-11"; and from the column 
headed “Action," the words “Bounty 
declared" and ‘‘Imposition of 
countervailing duties waived." 

This revocation and notice publication 
are in accordance with section 
104(a)(3)(B) of the TAA (93 Stat. 191,19 
U.S.C. 1671 note). 

)ohn D. Greenvvald, 

Deputy Assistant Secretary for import 
Administration . 

September 4,1980. 

|FR Doc. 80-27779 Filed 9-9-80: 8:45 ami 
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DEPARTMENT OF STATE 

22 CFR Part 161 

| Departmental Reg. 108.795) 

Regulations for Implementation of the 
National Environmental Policy Act 
(NEPA) 

agency: Department of State. 
action: Final rule. 

summary: On November 28,1978, the 
Council on Environmental Quality 
(CEQ) promulgated regulations 
establishing uniform procedures for 
implementing the procedural provisions 
of the National Environmental Policy 
Act Regulations. In compliance with the 
requirement that other Federal Agencies 
adopt appropriate regulations to 
supplement the CEQ regulations, the 
Department of State i9 today publishing 
its final rules. These rules seek to assure 
that environmental considerations are 
included in the Department’s 
decisionmaking process and to assign 
responsibility for assessing significant 
environmental effects. 

EFFECTIVE DATE: September 10,1980. 

FOR FURTHER INFORMATION CONTACT: 

Ms. Irene F. Dybalski, Office of 
Environment and Health, Room 7820, 
Department of State, Washington, D.C. 
20520 (tel: 202/632-9267). 
SUPPLEMENTARY INFORMATION: 

I. Background 

The National Environmental Policy 
Act (NEPA) (42 U.S.C. 4321 et seq.) 
establishes national policies and goals 
for protecting the environment. Section 
102(2) of NEPA contains certain 
procedural requirements directed 
toward attaining those goals. All Federal 
agencies are required to give 
appropriate consideration in their 
decision-making to the environmental 
effects of their proposed actions and to 
prepare environmental statements on 
recommendations or reports on 
proposals for legislation and other major 
Federal actions significantly affecting 
the quality of the human environment. 

Executive Order 11991 of May 24, 

1977. directed the Council on 
Environmental Quality (CEQ) to issue 
regulations to implement the procedural 
provisions of NEPA. Accordingly, on 
November 29,1978, CEQ issued final 
regulations (CEQ Regulations) (43 FR 
55978-56007. Nov. 29,1978, codified at 40 
CFR Parts 1500-1508) for implementing 
NEPA which are binding on all Federal 
agencies as of July 30,1979. The CEQ 
Regulations provide that each Federal 
agency shall, a 9 necessary, adopt 
implementing regulations to supplement 


those regulations. Section 1507.3(b) of 
the CEQ Regulations identifies those 
sections of the CEQ Regulations which 
must be addressed in agency 
regulations. 

The Departmental regulations are 
applicable to environmental review of 
major Department actions with 
significant environmental effects within 
the United States. Departmental 
environmental review of major Federal 
actions with significant adverse 
environmental effects abroad is 
governed by the Department’s 
environmental review procedures, 
which entered into effect on September 
4,1979 (FAMC No. 807A) (44 FR 67004). 
The environmental review procedures 
have been revised (see Notices section 
of this issue). 

II. Comments and Other Revisions 

A. Comments. Comments were 
received from one private organization. 
The Department has carefully 
considered these comments. The 
principal matters raised were: 

(1) Whether the regulations should be 
applicable to actions whose 
environmental impacts fall outside the 
United States. 

(2) Whether the regulations should be 
integrated more closely with the 
Department’s procedures implementing 
E.0.12114. 

(3) Whether the list of actions 
normally requiring environmental 
assessments should be expanded. 

(4) The need for a reference to the 
Clean Air Act. 

1. Applicability of the regulations to 
impacts outside the United States. The 
commenter considered that the 
regulations were improperly limited to 
review of impacts within the United 
States of Department actions, and 
suggested that they be expanded in 
scope to apply to all environmental 
impacts, regardless of location, of 
Department actions. The commenter 
made a number of specific proposals in 
this connection. The Department did not 
accept this proposal. In accordance with 
Executive Order 12114 of Jan. 4,1979 (44 
FR 1957-1962, Jan. 9.1979), the 
Department has issued procedures, 
applicable to consideration of 
environmental impacts abroad of major 
Departmental actions (44 FR 67004- 
67008, Nov. 21,1979), which have 
recently been amended (see Notices 
section of this issue) and which 
adequately and properly treat 
environmental impacts beyond the 
United States. To the extent possible, 
the Department has drafted these 
regulations and the E.0.12114 
procedures in a consistent and parallel 
manner so as to permit ready and 


coordinated application of the two sets 
of undertakings. 

2. Closer integration of NEPA 
regulations and E.0.12114 procedures. 
The commenter suggested that the 
Department’s NEPA regulations and 
E.0.12114 procedures be integrated and 
issued as a single document. The 
Department did not adopt this proposal. 
The legal bases for conducting studies of 
impacts in the United States and of 
impacts outside the United States are 
sharply different, as are the documents 
the Department is called upon to 
prepare; integration into a single 
document would create confusion on 
both the legal and the operational level. 
As noted above, the Department has, to 
the extent possible, drafted these 
regulations and the E.0.12114 
procedures so as to permit their 
coordinated application. 

3. Expansion of list of actions 
normally requiring environmental 
assessment. The commenter proposed 
addition of three classes of actions to 
the list found in § 161.7(c): Actions 
involving intentional weather or climate 
modification; actions involving natural 
resources shared with Canada or 
Mexico or activities in Canada or 
Mexico with potential transfrontier 
environmental effects; and actions 
having potential for harm to migratory 
species of the United States or any 
species in the global commons. These 
suggestions have not been accepted. 
While it would be anticipated that any 
such actions would be examined with 
particular care, the Department engages 
in actions relating to weather 
modification only rarely and virtually 
never has lead responsibility for them, 
and their inclusion in the list would 
therefore be misleading. Proposals that 
actions affecting natural resources 
which may be shared with Canada or 
Mexico and those affecting migratory 
species or species in the global 
commons have not been adopted 
because, in the view of the Department, 
actions affecting such resources or 
species do not constitute a unique 
problem calling for special treatment in 
the regulations. They would be routinely 
covered under the appropriate 
environmental review documents. 
Impacts in the United States of actions 
taking place in foreign countries will be 
considered under NEPA and these 
regulations in the same manner as 
impacts in the United States of actions 
taking place within the United States. 

4. Reference to Clean Air Act. The 
commenter suggested that a reference to 
be made to the Clean Air Act, 42 U.S.C. 
7401 et seq. The Department has 
accepted the suggestion that a reference 
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be made (§ 161.11) to section 309 of the 
Act, as required by the CEQ 
Regulations, but has not adopted the 
further suggestion that section 115 be 
referred to in the regulations since that 
provision calls for foreign affairs policy 
decisions in specific contexts which may 
arise in the future, and does not lend 
itself to codification in regulations. 

B. Other revisions. Section 161.4(c) 
has been amended to clarify the 
definition of the United States and the 
Department’s intent that these 
regulations be applicable to actions 
affecting the fishery resources of the 
U.S. Fishery Conservation Zone and the 
resources of the continental shelf 
appertaining to the United States. The 
close nexus between the resources of 
these areas and the United States as 
strictly defined, and the established 
practice of preparing environmental 
documentation under NEPA on actions 
which may affect them, convince the 
Department that it should consider 
NEPA as applicable to them. This 
decision is not intended to imply any 
expansion of U.S. territorial jurisdiction 
over these areas, but rather reflects the 
fact that the United States possesses 
internationally-recognized exclusive 
rights to the management and 
exploitation of the fishery resources of 
the U.S. 200-mile zone and the resources 
of the continental shelf and that full 
application of our domestic 
environmental review legislation to 
actions affecting these resources is 
consequently appropriate. 

Accordingly, Subchapter Q, Part 161 
of Title 22 of the Code of Federal 
Regulations is amended and adopted as 
set forth below. 

Dated: September 2,1980. 

Thomas R. Pickering, 

Assistant Secretary, Bureau of Oceans and 
International Environmental and Scientific 
Affairs. 

SUBCHAPTER Q—ENVIRONMENTAL 
PROTECTION 

PART 161—REGULATIONS FOR 
IMPLEMENTATION OF THE NATIONAL 
ENVIRONMENTAL POLICY ACT 
(NEPA) 

Subpart A—General 

Sec. 

161.1 Purpose and scope. 

161.2 Policy. 

161.3 Applicability. 

161.4 Definitions. 

Subpart B—NEPA and Departmental 
Decisionmaking 

161.5 Major decision points and timing. 

161.6 Responsibilities of departmental 
officials. 

161.7 Categories of actions. 


Subpart C—Environmental Review 
Procedures 

Sec. 

161.8 General description of the 
Department’s NEPA process. 

161.9 Specific steps in the Department’s 
NEPA process. 

Subpart D—Coordination of Other 
Requirements of NEPA 

161.10 Non-Federal applicants for permits. 

161.11 Environmental review and 
consultation requirements. 

161.12 Environmental effects abroad of 
major departmental actions. 

Authority: National Environmental Policy 
Act (NEPA). as amended. 42 U.S.C. 4321 et 
seq.; Executive Order 11514, 34 FR 4247, as 
amended by Executive Order 11991. 42 FR 
26927; 22 U.S.C. 2658. as amended. 

Subpart A— General 

§ 161.1 Purpose and scope. 

These Departmental regulations are 
designed to supplement the CEQ 
Regulations and provide for the 
implementation of those provisions 
identified in § 1507.3(b) of the CEQ 
Regulations. The CEQ Regulations are 
incorporated herein by reference. The 
Department’s regulations seek to assure 
that environmental considerations and 
values are incorporated into the 
Department's decisionmaking process 
and assign responsibility within the 
Department for assessing the significant 
environmental effects in the United 
States of the Department’s actions. 

§161.2 Policy. 

It is the policy of the Department of 
State to use all practicable means, 
consistent with the Department’s 
statutory authority, available resources 
and national policy, to: 

(a) Protect and enhance the quality of 
the environment; 

(b) Ensure that environmental 
amenities and values are appropriately 
considered in Departmental actions; 

(c) Integrate planning and 
environmental review procedures with 
the Department’s decisionmaking 
process; 

(d) Invite and facilitate, when 
appropriate. Federal, State and local 
governmental authorities and public 
involvement \p decisions which affect 
the quality of the environment; and 

(e) Recognize the worldwide and long- 
range character of environmental 
concerns and, when consistent with the 
foreign policy of the United States, lend 
appropriate support to initiatives, 
resolutions, and programs designed to 
maximize international cooperation in 
anticipating and preventing a decline in 
the quality of the world environment. 


§161.3 Applicability. 

The provisions of these regulations 
apply to decisions on all Departmental 
actions which may affect the quality of 
the environment within the United 
States. The Department is establishing 
separate environmental review 
procedures under Executive Order 12114 
(January 4,1979) for actions having 
potential effects on the environment of 
global commons or areas outside the 
jurisdiction of any nation, or on the 
environment of foreign nations. 

§ 161.4 Definitions. 

Definitions for many terms used in 
these regulations may be found in 
section 1508 of the CEQ Regulations. In 
addition, for the purpose of these 
regulations, the term: 

(a) “Responsible action officer” means 
the Department officer principally 
responsible for the preparation of action 
memoranda and other documents 
relating to a given Departmental action 
to which by these regulations apply. 
Ordinarily, the responsible action officer 
will be the country or office director 
whose office has action responsibility 
for a given action. 

(b) “CEQ Regulations” means the 
regulations implementing the procedural 
provisions of the National 
Environmental Policy Act, issued by the 
Council on Environmental Quality on 
November 29,1978 (43 FR 55978-56007). 
and codified at 40 CFR Parts 1500-1508. 

(c) “United States” means the States, 
the Commonwealth of Puerto Rico, the 
Commonwealth of the Northern 
Marianas, the Trust Territory of the 
Pacific Islands, American Samoa, the 
U.S. Virgin Islands, Guam and the other 
territories and possessions of the United 
States, including the territorial seas 
thereof. For the purpose of these 
regulations, actions having significant 
environmental effects on the resources 
of the U.S. continental shelf or resources 
of the U.S. Fishery Conservation Zone 
subject to the jurisdiction of the United 
States shall be considered to be actions 
having significant environmental effects 
in the United States. 

(d) “Environmental document” means 
an environmental assessment, an 
environmental impact statement, a 
Finding of No Significant Impact or a 
Notice of Intent prepared under these 
regulations. 

Subpart B—NEPA and Departmental 
Decisionmaking 

§ 161.5 Major decision points and timing. 

(a) The responsible action officer shall 
ensure compliance with these 
regulations at the earliest practicable 
stage of Departmental study. 
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consideration or planning of a proposed 
major Federal action which could 
significantly affect the quality of the 
human environment. To accomplish this 
the responsible action officer must 
ensure that data developed during the 
review process is collected, analyzed 
and made available for consideration 
early in planning and decisionmaking 
when it will be most valuable in 
formulating, reviewing and deciding 
upon proposals for Departmental action. 

(b) Environmental analysis and 
review of a proposed Departmental 
action shall be conducted as early as 
practicable so as to be timely, yet late 
enough to be relevant to the 
decisionmaking. 

(c) Environmental documents should, 
whenever possible, accompany the 
principal action memorandum relating 
to a proposed action. An environmental 
document required in conjunction with 
conclusion of an international 
agreement shall, where possible, be 
prepared and circulated for review and 
comment before Final negotiations begin. 
The completed environmental document 
should thus ordinarily accompany the 
principal action memorandum or request 
for authority to negotiate an agreement 
under the Department’s Circular 175 
regulation (11 FAM 720). 

(d) To the maximum extent possible 
an environmental document should be 
prepared before the establishment of a 
Final United States position on a 
proposal. In such cases the document 
should indicate the alternatives under 
consideration without specifying a 
Departmental preference. If the content 
and dimensions of a proposed action 
will not be clear until after the 
conclusion of an international 
negotiation or if a decision to proceed 
on an action involving another nation or 
international organization is required on 
short notice and before the 
environmental document can be 
prepared, the environmental document 
should be prepared as soon as possible 
after the conclusion of an agreed text of 
a treaty or agreement on the proposed 
action. If the Senate's advice and 
consent to a treaty with potential 
signiFicant environmental effects in the 
United States will be sought, the final 
environmental impact statement should 
accompany other decision 
documentation for ratification. 
Legislative environmental impact 
statements on proposed treaties or 
legislation shall conform to the 
requirements of § 1506.8 of the CEQ 
Regulations and must be prepared in 
time for Congressional hearings and 
deliberations. 

(e) Because actions having effects on 
the United States may to varying 


degrees be initiated, influenced and 
conducted by other countries, it is 
recognized that the preparation of 
environmental documents for such 
actions must be adjusted to meet a 
variety of circumstances. Bearing in 
mind the degree to which other 
countries possess information on and 
the ability to affect the decision under 
consideration, responsible action 
officers shall seek at all times to prepare 
environmental analysis documents as 
early as feasible in the decisionmaking 
process. 

§ 161.6 Responsibilities of departmental 
officials. 

(a) General. As a general rule, 
responsibility for preparing 
environmental analysis documents will 
follow the Department’s standard 
organizational practices; in this way 
environmental considerations and 
awareness of environmental 
responsibilities will be integrated most 
readily and effectively into the usual 
decisionmaking processes. 

(1) Departmental bureaus. Each 
bureau within the Department shall be 
responsible for 

(1) Implementing these regulations and 
incorporating them into its normal 
decisionmaking processes; 

(ii) Identifying actions it intends to 
initiate which may affect signiFicantly 
the environment of the United States 
and employing the environmental 
evaluation procedures outlined in these 
regulations to ensure that necessary 
actions are taken to meet the 
requirements of applicable laws and 
regulations; 

(iii) Coordinating environmental 
assessment-related activities for which 
it is responsible with the Office of 
Environment and Health in the Bureau 
of Oceans and International 
Environmental and Scientific Affairs 
and supporting and assisting the Office 
of Environment and Health in 
implementing these regulations as 
required; and 

(iv) Providing the personnel required 
to implement these regulations, 
informing the Office of Environment and 
Health and the Office of the Legal 
Adviser whenever it is anticipated that 
environmental documents will be 
prepared under these regulations, and 
consulting the Office of Environment 
and Health and the Office of the Legal 
Adviser as necessary for guidance and 
assistance in the preparation of such 
documents. 

(2) Bureau of Oceans and 
International Environmental and 
Scientific Affairs. Through its Office of 
Environment and Health the Bureau 
shall have the primary responsibility for 


ensuring the Department’s compliance 
with environmental policies, regulations 
and procedures. It shall provide policy 
and professional direction and guidance 
within the Department for implementing 
these regulations. It shall also assist 
other bureaus in obtaining appropriate 
scientific advice and budgetary 
resources to implement the regulations. 
The Office of Environment and Health 
will act as the focal point for 
implementation, working closely with 
the Departmental bureaus and the 
Office of the Legal Adviser. The Bureau 
and other involved bureaus will work 
closely with the Assistant Secretary for 
Congressional Relations in the 
preparation of environmental documents 
relating to legislation. In carrying out its 
responsibilities the Bureau shall: 

(i) Coordinate the formulation, 
development and revision of 
Departmental policies and positions on 
matters pertaining to environmental 
evaluation and review; 

(ii) Develop and ensure the 
implementation of Departmentwide 
standards, procedures and working 
relationships for environmental review 
and compliance with applicable 
environmental laws and regulations; 

(iii) Develop, as an integral part of the 
Department's basic decision processes, 
procedures to ensure that environmental 
factors are properly considered in all 
relevant proposals and decisions; 

(iv) Monitor these processes to ensure 
that Departmental procedures are 
achieving their purposes; 

(v) Advise, assist and inform 
Departmental bureaus of the technical 
and management aspects of 
environmental analysis, and of the 
relevant expertise available in and 
outside the Department; 

(vi) Establish and maintain working 
relationships with the Council on 
Environmental Quality, Environmental 
Protection Agency, and other federal, 
State and local governmental agencies 
concerned with environmental matters; 

(vii) Represent the Department in 
working with other government agencies 
and organizations to formulate, revise 
and achieve uniform understanding and 
application of government-wide policies 
relating to the environment; 

(viii) Consolidate and transmit to the 
appropriate parties Departmental 
comments on environmental impact 
statements and other environmental 
reports prepared by other agencies; and 

(ix) Acquire information for and 
prepare other Departmental reports on 
environmental assessment matters. 

(3) Office of the Legal Adviser. The 
Office of the Legal Adviser is the 
principal Departmental authority on the 
legal aspects of environmental matters 
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and the implementation of these 
regulations and shall advise and assist 
Departmental Bureaus in these matters. 

(4) Bureau Environmental 
Coordinators. Each Departmental 
bureau and major office shall designate 
an officer to act as coordinator, adviser 
and principal point of contact for 
environmental matters within the 
bureau. The bureau coordinator will 
advise and assist the bureau in 
implementing these regulations and 
serve as a member of the Departmental 
Committee of Environmental 
Coordinators. 

(5) Departmental Committee of 
Environmental Coordinators. A 
Departmental Committee of 
Environmental Coordinators shall be 
established to assist in coordinating 
Departmental implementation of these 
regulations; in providing advice on 
major issues, policies and procedures 
relating to the Department’s 
implementation of environmental 
analysis requirements; and in ensuring 
general conformity of Departmental 
implementation practices. The 
Committee’s responsibility will be to 
exchange information on the 
implementation of these regulations, 
assist bureaus in early identification of 
Departmental actions which should be 
analyzed for environmental effects and 
help to coordinate and provide the 
appropriate analysis. The Committee 
will be chaired by the Office of 
Environment and Health-and will be 
comprised of bureau and office 
coordinators designated by the 
respective bureaus and offices. 

(6) Outside contractors. Qualified 
outside contractors may be employed to 
assist Departmental officers in preparing 
environmental documents as required 
under these regulations. 

§ 161.7 Categories of actions. 

Departmental officers shall review 
each major Departmental action having 
a potentially significant effect on the 
quality of the environment in the United 
States. The need to prepare formal 
environmental documents will depend 
on the scope of the action and the 
context and intensity of any 
environmental effects expected if the 
action is implemented. Departmental 
actions can generally be grouped into 
three categories, as follows: 

(a) Actions normally requiring 
environmental impact statements. Any 
Departmental action deemed to have a 
“significant effect upon the quality of 
the human environment’’ of the United 
States requires the preparation of an 
environmental impact statement. The 
criteria to be used in determining 
significance are set forth in § 1508.27 of 


the CEQ Regulations. The Department 
has reviewed representative actions and 
has found no common pattern which 
would enable it to specify actions 
normally requiring environmental 
impact statements. If developments later 
enable such designations to be made the 
Department will publish a description of 
proposed actions for such designation in 
the Federal Register. 

(b) Actions categorically excluded 
from the requirement to prepare 
environmental impact statements. 
Categorical exclusion, as defined in 
§ 1508.4 of the CEQ Regulations, 
provides for exclusion from 
environmental review of specified 
actions which have as a class been 
found to have no significant impact on 
the quality of the human environment. 
Neither an environmental assessment 
nor an environmental impact statement 
is ordinarily required for such actions. 
Departmental actions categorically 
excluded from the requirements of these 
regulations include the following: 

(1) Routine conduct of Departmental 
and overseas political and economic 
functions, including reporting on 
political and economic developments, 
trends and activities, communicating to 
host governments United States 
Government views, maintaining contact 
with foreign officials and individuals, 
and facilitating trade opportunities 
abroad and U.S. business expansion in 
foreign markets; 

(2) Provision of consular services— 
visas, passports and citizenship, and 
special consular services, such as 
issuing or reviewing passports and 
visas, taking legal depositions, 
notarizing absentee ballots and other 
documents and delivering retirement 
checks, social security payments and 
veterans benefits; 

(3) Conduct of routine administrative 
functions, such as budget and finance, 
personnel and general services. This 
includes routine administrative 
procurements (e.g.. general supplies, 
negotiating leases for office space or 
staff housing, ordering supplies and 
arranging for customs clearances); 
financial transactions, including 
salaries, expenses and grants; routine 
management, formulation and allocation 
of the Department’s budget at all levels 
(this does not exempt the preparation of 
environmental documents for proposals 
included in the Department’s budget 
when required); and personnel actions 
(e.g.. promotions, hirings, and counseling 
American and host country employees 
who work for the Department of State): 

(4) Preparing for and participating in 
conferences, workshops or meetings for 
information exchange, data collection or 
research or study activities; and 


(5) Document and information 
exchanges. 

Even though an action may be 
categorically excluded from the need for 
an environmental impact statement, if 
information developed during the 
planning for the actions indicates the 
possibility that the particular action in 
question may nonetheless cause 
significant environmental effects, an 
environmental assessment shall be 
prepared to evaluate those effects. 

Based upon the assessment, a 
determination will be made whether to 
prepare an environmental impact 
statement. The Department may 
designate additional actions for 
categorical exclusion by publishing a 
listing of actions proposed for such 
designation in the Federal Register. 

(c) Actions normally requiring 
environmental assessments. An 
environmental assessment shall provide 
the basis of the determination whether 
an environmental impact statement is 
required. A Departmental action shall 
require the preparation of an 
environmental assessment if the action 
is not one known normally to require an 
environmental impact statement and is 
not categorically excluded. 

Departmental actions normally included 
in this category are actions for which 
the Department has lead-agency 
responsibility and which may 
significantly affect the human 
environment of the United States, such 
as those actions involving: 

(1) Issuance of permits for 
construction of international bridges 
and pipeline (see Executive Order 11423 
and the International Bridge Act of 1972 
(Pub. L 92-434, 86 Stat. 23)); 

(2) Wetlands, floodplains, endangered 
species and national historical, 
archeological and recreational sites (see 
also specific requirements for 
environmental review and consultation 
in § 161.11 of these regulations); and 

(3) Ocean dumping, control of toxic 
substances, disposal and storage of 
wastes and radioactive substances. 

(d) Emergencies and other 
exceptional circumstances. Not every 
Departmental activity will be 
considered a major Federal action for 
the purposes of these regulations. 
Several limited classes of action which 
might ordinarily be subject to these 
regulations will not be considered major 
Federal actions requiring the 
preparation of an environmental impact 
statement. Among them are the 
following: 

(1) Actions taken in emergency 
circumstances and disaster and 
emergency relief activities as defined in 
section 1508.11 of the CEQ Regulations 
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(In such circumstances the responsible 
action officer should consult with the 
Office of Environment and Health which 
shall consult with the Council on 
Environmental Quality about 
appropriate alternative arrangements); 

(2) Mandatory actions required under 
any treaty or international agreement to 
which the United States Government is 
a party, or required by the decisions of 
international organizations or 
authorities in which the United States is 
a member or participant except when 
the United States has substantial 
discretion over implementation of such 
requirements; 

(3) Payment of contributions, either 
assessed or voluntary, to any 
international organization of which the 
United States is a member pursuant to 
the obligation of a treaty or other 
international agreement or which is not 
for the purpose of carrying out a 
specifically identifiable action which 
would affect the environment; and 

(4) Support for or acquiescence in (by 
affirmative vote or agreement to 
consensus) an activity or expenditure of 
funds by an international organization 
where the United States has no 
unilateral right to control such 
expenditures. 

Subpart C—Environmental Review 
Procedures 

§ 161.8 General description of the 
Department’s NEPA process. 

In reviewing proposed actions for 
potential environmental effects in the 
United States responsible action officers 
will follow the procedural steps set forth 
below. These steps are developed in 
conjunction with the procedural 9teps 
required by the CEQ Reguations which 
are referenced in the following sections. 

(a) Preliminary environmental 
evaluations. Early in the process of 
considering any possible action the 
responsible action officer shall review 
the action to determine if it may cause 
potential significant environmental 
effects on the environment of the United 
States. A proposed action shall be 
reviewed initially to determine into 
which of the following three basic 
categories of action it fails: 

(1) Actions normally requiring 
environmental impact statements; 

(2) Actions categorically excluded 
from environmental impact statements; 
or 

(3) Actions normally requiring 
environmental assessments. If the 
responsible action officer concludes that 
the proposed action is a major action 
potentially having significant effects in 
the United States he should, in 
cooperation with other appropriate 


Departmental officials, carry out the 
steps described in these regulations. If 
during his review of the location of 
potential environmental effects or 
following preparation of an 
environmental assessment it is 
determined that the action could affect 
the environment of the global commons 
or a foreign nation the officer is 
responsible for ensuring compliance 
with the Department’s procedures for 
implementing Executive Order No. 12114 
on Environmental Effects Abroad of 
Major Federal Actions (Foreign Affairs 
Manual, Volume 2). 

(b) Environmental Assessment. An 
environmental assessment is a concise 
document which analyzes potential 
environmental effects to determine if an 
environmental impact statement is 
required (CEQ Regulations §§ 1501.3 
and 1506.9). If the action does not fall 
into either the category of those actions 
normally requiring an environmental 
impact statement or that of actions 
categorically excluded from the 
requirement to prepare an 
environmental impact statement, then 
the responsible action officer, in 
cooperation with other Departmental 
officials, shall prepare an environmental 
assessment to determine whether it is 
necessary to prepare an environmental 
impact statement or a "Finding of no 
significant impact". If the action 
normally requires an environmental 
impact statement, there is ordinarily no 
need for the preparation of an 
environmental assessment and the 
environmental impact statement process 
should be initiated without preparing 
such an assessment. If the action is 
categorically excluded, no further 
environmental review is needed. If an 
environmental assessment is prepared it 
may also be used to evaluate whether 
the proposed action may have effects 
outside the United States. 

(c) Finding of no significant impact If 
the environmental assessment indicates 
that the environmental effects of the 
action in the United States are not 
significant, then the responsible action 
officer shall make a "Finding of no 
significant impact", thereby concluding 
the NEPA review process (CEQ 
Regulations §§ 1501.4 and 1506.13). 

(d) Environmental impact statement. 

If the environmental assessment 
demonstrates that the environmental 
effects of the action with the United 
States may be "significant" (see 

§ 1508.27 of the CEQ Regulations) the 
Department is required to prepare an 
environmental impact statement (EIS) in 
accordance with these regulations (see 
also CEQ Regulations § 1501.8. Part 1502 
and §§ 1506.2 through 1506.7). In 


preparing the environmental impact 
statement the following steps will be 
carried out; 

(1) Notice of intent to prepare an EIS. 

If an impact statement is required, the 
Department will publish in the Federal 
Register a "Notice of intent" to prepare 
such a statement (CEQ Regulations 

§§ 1501.7 and 1508.22). 

(2) Scoping procedures. The 
Department will then hold a scoping 
meeting with interested agencies and 
individuals to determine the proper 
content ("scope") of the statement (CEQ 
Regulations 55 1501.7 and 1508.25). 

(3) Draft environmental impact 
statement (DEIS). The Department will 
then prepare a draft EIS (DEIS) which 
will be filed with the Environmental 
Protection Agency and circulated to 
agencies and the public for comment for 
at least 45 days, except where the CEQ 
Regulations and these regulations permit 
the time period to be shortened (CEQ 
Regulations 5 1501.8, Part 1502, §§ 1506.2 
through 1506.7,1506.10(d) and 1506.11; 

§ 5161.7(d), 101.9(n)(2». 

(4) Final environmental impact 
statement (FE1S). In light of the 
comments and following any revision in 
the draft EIS, the Department will file 
with the Environmental Protection 
Agency and circulate to agencies and 
the public a final EIS at least 30 days 
before making a final decision on the 
action, except where the CEQ 
Regulations and these regulations permit 
the time period to be shortened (CEQ 
Regulations §§ 1506.9,1506.10(d), 

1506.11; §§ 161.7(d), 161.9(n)(2)). 

(5) Record of decision. After making a 
decision on the action, the Department 
will make available a formal "Record of 
decision" (CEQ Regulations § 1505.2). 

§161.9 Specific steps in the Department’s 
NEPA process. 

(a) Decision whether to prepare an 
EIS. In deciding whether to prepare an 
environmental impact statement, the 
responsible action officer shall make an 
initial review in the early planning 
stages of a proposed action to identify 
and evaluate potential environmental 
effects of the actions and all reasonable 
measures which may be taken to 
mitigate adverse impacts. This review 
must be conducted in conjunction with 
all requests under the Department’s 
Circular 175 procedure (11 FAM 720), 
with all actions involving the obligation 
of funds within the Department’s annual 
or supplemental budget submissions to 
the Office of Management and Budget, 
and with other actions when a 
potentially significant environmental 
impact may result. The responsible 
action officer shall ensure that the 
principal action memoranda prepared 
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for 9uch actions properly reflect the 
environmental review in all cases. No 
written statement is required in the case 
of actions which do not raise the 
question of environmental impacts. The 
environmental evaluation document 
prepared shall be considered along with 
political, economic and other 
decisionmaking factors relating to the 
proposed action. 

(1) Review of the categories of 
actions. During the initial environmental 
review of the proposed action, the 
responsible action officer should 
classify the proposed Departmental 
action as one either (i) normally 
requiring an environmental impact 
statement, (ii) normally not requiring 
such a statement, or (iii) normally 
requiring an environmental assessment. 
(See § 1504.1 of the CEQ Regulations 
and S 161.7 of these regulations.) 

(i) Actions normally requiring 
environmental statements. 
Environmental assessments are not 
required for actions which it is already 
known will require the preparation of 
environmental impact statements. For 
each major Departmental action which, 
in the view of the responsible action 
officer meets the criteria of this section, 
he shall, in cooperation with the Office 
of Environment and Health, initiate 
steps to prepare an environmental 
impact statement. This will be 
accomplished by preparing a “Notice of 
intent” to prepare an E1S (see $ 1508.22 
of the CEQ Regulations). The Office of 
Environment and Health shall arrange 
for publication of the notice in the 
Federal Register (see § 1507.3(e) of the 
CEQ Regulations). The responsible 
action officer shall then apply the 
procedures set forth in § 161.8 of these 
regulations to determine the scope of the 
proposed E1S, and proceed to prepare 
and release the environmental impact 
statement in accordance with CEQ and 
Departmental regulations. If, however, 
the responsible action officer believes 
that the proposed action, though 
included within or closely similar to one 
which normally requires the preparation 
of an EIS, will itself have no significant 
impact, he should conduct an 
environmental assessment in 
accordance with the CEQ Regulations 

(§ 1508.9). If the assessment 
demonstrates that there will be no 
significant impact, he should prepare a 
“Finding of no significant impact” and 
provide for public review a notice of this 
finding in accordance with §§ 1501.4(e) 
and 1506.6 of the CEQ Regulations. 

(ii) Actions categorically excluded. 
Separate detailed documentation is not 
normally required for actions which are 
categorically excluded and which are 


therefore exempt from the requirement 
of preparations of an environmental 
assessment or environmental impact 
statement. However, the responsible 
action officer shall note in the action 
memorandum concerning the action that 
the proposed action has been reviewed 
under the Department’s environmental 
procedures and determined to be 
categorically excluded. The Office of 
Environment and Health shall 
periodically review actions in the 
classes categorically excluded under 
these regulations to determine if the 
original decision to categorically 
exclude the class remains valid. If such 
a review determines that a proposed 
action may have a significant impact on 
the human environment the necessary 
revision in the categorical exclusion 
shall be made and an environmental 
assessment shall be prepared to 
determine the need for the preparation 
of an environmental impact statement. 

(iii) Actions normally requiring 
environmental assessments. For each 
action meeting the criteria of this section 
the responsible action officer shall 
prepare an environmental assessment 
(see §§ 1501.3 and 1508.9 of the CEQ 
Regulations) and, on the basis of that 
assessment, determine if an EIS is 
required. If the determination is that no 
environmental impact statement is 
required, the responsible action officer 
shall, in coordination with the Office of 
Environment and Health, prepare a 
“Finding of no significant impact” (see 
§§ 1501.4 and 1508.13 of the CEQ 
Regulations). The “Finding of no 
significant impact” shall be made 
available to the public through direct 
distribution and publication in the 
Federal Register. If the determination is 
that an environmental impact statement 
is required, the official shall proceed 
with the “Notice of intent” to prepare an 
EIS and the subsequent steps in the 
preparation and release of an EIS in 
accordance with the CEQ Regulations 
(§§ 1501.7,1507.3 and 1508.22) and these 
regulations. 

(2) Preparation of environmental 
assessments. Environmental 
assessments, as defined in the CEQ 
Regulations (5 1508.9), should be 
prepared as directed in § 1501.3 of the 
CEQ Regulations. The environmental 
assessment shall be used to determine 
whether to prepare an environmental 
impact statement or a “Finding of no 
significant impact”. The assessment 
shall include a brief discussion of the 
need for the proposed action, of 
alternatives and of environmental 
impacts and a listing of agencies and 
persons consulted in preparing the 
assessment. 


(3) Notice of intent to prepare an EIS. 
As soon as practicable after deciding to 
prepare an environmental impact 
statement and before initiating the 
scoping process (see 5 161.9(b) of these 
regulations) the Department or another 
lead agency, if one is designated in 
accordance with § 1501.5 of the CEQ 
Regulations, shall publish in the Federal 
Register a “Notice of intent” to prepare 
an EIS in accordance with §§ 1501.7 and 
1508.22 of the CEQ Regulations. The 
Office of Environment and Health shall 
arrange for publishing the notice. 

(b) Scoping. The Department shall 
conduct an early and open meeting with 
interested agencies and the public for 
determining the scope of issues to be 
addressed in a given environmental 
impact statement and for identifying the 
significant issues related to a proposed 
action. The elements of the scoping 
process are defined in § 1501.7 of the 
CEQ Regulations and must include 
consideration of the range of actions, 
alternatives, and impacts discussed in 

8 1508.25 of the CEQ Regulations. 

(c) Cooperation with other agencies. 
Departmental officials are encouraged 
to cooperate with other agencies and the 
public throughout the conduct of the 
Department’s NEPA process. The Office 
of Environment and Health shall ensure 
also that the Department reviews the 
draft and final impact statements 
submitted for review by other agencies 
(§ 1502.19 of the CEQ Regulations). 
Where appropriate and to eliminate 
duplication it shall arrange to prepare 
environmental assessments and impact 
statements jointly with other Federal or 
State agencies. Where possible it will 
arrange for the department to “adopt” 
statements prepared by other agencies 
(§ 1506.3 of the CEQ Regulations). It 
shall arrange lead and cooperating 
agency responsibilities for preparing 
environmental documents (see §§ 1501.5 
and 1501.8 of CEQ Regulations). 

(d) Preparation of draft environmental 
impact statement. The responsible 
action officer shall be responsible for 
the preparation of the draft 
environmental impact statement in the 
manner described in § 1501.8, Part 1502, 
and §§ 1506.2 through 1506.7 of the CEQ 
Regulations. Preliminary copies of the 
draft environmental impact statement 
and attachments shall be submitted to 
the Office of Environment and Health 
before any formal review is conducted 
outside the Department. This submission 
shall be accompanied by a list of 
Federal, State, and local officials (Part 
1503 of the CEQ Regulations) and a list 
of other interested parties (§ 1506.6 of 
the CEQ Regulations) whose comments 
shall be sought. The Office of 
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Environment and Health shall review 
the draft and obtain additional 
comments from other appropriate 
Departmental bureaus and offices. 

(e) Review of and comment on draft 
EIS. For external review, the Office of 
Environment and Health shall transmit 
five copies of the revised draft 
statement to the Environmental 
Protection Agency (EPA) Office of 
Federal Activities. EPA will publish a 
notice of the statement’s availability the 
following week in the Federal Register. 
Upon transmission of the draft 
statement to EPA. the Office of 
Environment and Health shall also seek 
the views of appropriate agencies and 
individuals in accordance with Part 1503 
and SS 1506.6 and 1506.9 of the CEQ 
Regulations. It shall specify that replies 
are required at a stated date not earlier 
than 45 days from the date of NEPA 
publication of the draft statement 
availability. Any views submitted 
during the comment period shall be 
provided to the responsible action 
officer in the Department for 
consideration in preparing the final 
statement. To the fullest extent possible, 
requirements for review and 
consultation with other agencies on 
environmental matters established by 
statutes other than NEPA, such as the 
review and consultation requirements of 
the Endangered Species Act of 1973, as 
amended, should be met before or 
through this review process (see § 161.11 
of these regulations). In addition, the 
draft EIS shall list all environmentally- 
related federal permits, licenses or other 
approvals required to implement the 
proposal as specified in § 1502.25(b) of 
the CEO Regulations. 

(f) Public involvement (1) 
Departmental officials will make 
diligent efforts to involve the public in 
implementing these regulations as 
provided in § 1501.4(e), 15Q3.1(a)(e) and 
1506.6 of the CEQ Regulations. 

(2) Interested persons can obtain 
information on the Department’s 
environmental impact statements and 
other aspects of the Department’s NEPA 
process by contacting the Director. 

Office of Environment and Health. Room 
7820, Department of State. Washington. 
D.C. 20520 (tel. 202/632-9266). 
Information pertaining to the NEPA 
process may be sent to the above 
address. Federal Register notices 
concerning the Department’s 
environmental documents shall specify 
where such information relevant to the 
documents in question may be obtained. 

(3) The responsible action officer shall 
identify those persons, community * 
organizations, environmental interest 
groups, international organizations or 
other bodies which may have an interest 


in or be affected by the proposed 
Departmental action and who should 
therefore be involved in the NEPA 
process. With the assistance of the 
Office of Environment and Health, the 
responsible action shall transmit a list of 
such persons, groups and organizations 
to the Office of Environment and Health 
at the same time he submits: 

(1) A recommendation regarding a 
“Finding of no significant impact”; 

(ii) A “Notice of intent to prepare an 
EIS”; 

(iii) A recommendation on possible 
public hearings (see § 1506.6(c) of CEQ 
Regulations); 

(iv) A draft EIS, or 

(v) A final EIS. 

(4) The responsible action officer shall 
consult with the Office of Environment 
and Health and make recommendations 
regarding the need for public hearings. 
The Office of Environment and Health 
shall, as necessary, review such 
recommendations with the Office of the 
Legal Adviser. 

(g) Preparation affinal environmental 
impact statement (1) After conclusion of 
the review process with other Federal, 
State and local agencies and the public, 
the responsible action officer shall 
consider suggestions received and revise 
the draft environmental impact 
statement as appropriate in accordance 
with Part 1502 and §§ 1501.8 and 1506.2 
through 1506.7 of the CEQ Regulations. 

(2) Five copies of the preliminary final 
environmental impact statement, with 
attached copies of the comments 
received and suggested responses, shall 
be provided to the Office of 
Environment and Health. The Office of 
Environment and Health will, as 
appropriate, obtain additional comments 
from any other appropriate 
Departmental bureau or offices and 
notify the responsible action officer of 
any further changes required and the 
number of final statements to be 
transmitted. The Office of Environment 
and Health shall submit five copies of 
the final statement to the Environmental 
Protection Agency’s Office of 
Environmental Review. Copies shall 
also be sent to all parties who 
commented and to other interested 
parties in accordance with § 1506.9 of 
the CEQ Regulations. 

(3) Each draft and final statement, the 
supporting documentation, and the 
"Record of decision” (see 5 161.9(h) of 
these regulations) shall be available for 
public review and copying at the Office 
of Environment and Health (OES/ENH), 
Room 7820, Department of State. 
Washington, D.C. 20520 (tel. 202/632- 
9267). 

(h) Record of the decision. At the time 
of the decision on the proposed action, 


the responsible Departmental official 
shall consult with the Office of 
Environment and Health and prepare a 
concise “Record of decision” (see 
§ 1505.2 of the CEQ Regulations). 

(i) Timing of EIS preparation and 
action decision . Preparation of an 
environmental impact statement shall be 
initiated as soon as the responsible 
action officer, in consultation with the 
Office of Environment and Health and 
the Office of the Legal Adviser, has 
determined that the statement shall be 
prepared. Except where permitted by 
the CEQ Regulations (§§ 1506.10(d). 
1506.11) and these regulations 

(§5 161.7(d), 161.9(n)(2)). no decision on 
the proposed action shall be made by 
the Department until the later of the 
following dates: 

(1) Ninety (90) days after publication 
by EPA of a notice of availability of a 
Departmental draft EIS. 

(2) Thirty (30) days after publication 
by EPA of a notice of availability of a 
departmental final EIS. 

(j) Implementing and monitoring the 
decision. Section 1505.3 of the CEQ 
Regulations establishes the procedures 
to be followed by the Department in 
monitoring to assure that any mitigation 
measures or other commitments 
associated with the decision and its 
implementation are carried out. The 
Office of Environment and Health will 
maintain general oversight and 
cooperate with bureau officers in such 
monitoring. 

(k) Supplemental environmental 
impact statements. Departmental 
officials shall supplement a draft EIS 
whenever an alternative which is 
substantially different from those 
discussed in the draft is under 
consideration or when the draft is 
otherwise out of date. A final EIS shall 
be supplemented when a substantial 
change is made in the proposed action 
or when significant new information on 
the environmental impacts comes to 
light. A supplemental EIS should be 
prepared, circulated and approved in 
accordance with the provisions of 

§ 1502.9 of the CEQ Regulations. No 
supplemental EIS need be prepared 
when the final decision on the action in 
question has already been made. If there 
are reasons not to prepare a 
supplemental EIS when one ordinarily 
would be called for. the responsible 
action officer should consult with the 
Office of Environment and Health, 
which shall consult with the Council on 
Environmental Quality on the matter. 

(l) Programmatic and generic 
environmental impact statements. (1) 
Before preparing an environmental 
document under these regulations the 
responsible action officer should 







59560 Federal Register / Vol. 45, No. 177 / Wednesday, September 10. 1980 / Rules and Regulations 


determine if there exists a generic or 
programmatic environmental document 
analyzing actions, effects or issues 
similar to those involved in the 
proposed action. A generic 
environmental document reviews the 
environmental effects that are generic or 
common to a class of Departmental 
actions which may not be specific to any 
single country or area. Where such a 
document is prepared it could be 
applied to a number of similar specific 
country applications. If a generic 
document exists and if it deals with 
relevant similarities in the action, such 
as common timing, environmental 
impacts, alternatives, methods of 
implementation or subject matter it will 
not be necessary to prepare further 
environmental documentation. 

(2) A programmatic environmental 
document shall focus its analysis on the 
environmental aspects of an entire 
program rather than on the specific 
elements of the program. If a 
programmatic environmental document 
has already been prepared the 
responsible action officer should 
determine whether it adequately deals 
with the environmental effects of the 
particular action under review. If the 
programmatic document adequately 
reviews the environmental impacts of 
the action under consideration, then 
additional environmental 
documentation is not required under 
these regulations. In preparing 
environmental documents on specific 
actions, Departmental officers shall 
consider the advisability of modifying or 
expanding the documents so they may 
serve as generic or programmatic 
documents for a broader range of 
actions. 

(m) Amendments. Amendments to 
these regulations may be made by the 
Assistant Secretary for Oceans and 
International Environmental and 
Scientific Affairs in consultation with 
other Departmental bureaus and the 
Office of the Legal Adviser. Such 
amendments will be published in the 
Federal Register after consultation with 
the Council on Environmental Quality, 
in accordance with § 1507.3 of the CEQ 
Regulations, and public review and 
comment. 

(n) Modifications. The Department’s 
procedures for preparing environmental 
documents may be modified to 
accommodate the following 
circumstances: 

(1) Classified material. Most 
Departmental environmental documents 
will not normally contain classified or 
administratively controlled material (see 
§ 1507.3(c) of the CEQ Regulations); in 
some cases, however, an environmental 
document must include such material to 


evaluate adequately environmental 
effects. In such cases Departmental 
environmental documents, or portions 
thereof, may be classified. Such material 
should, if possible, be confined to a 
classified annex of the environmental 
document. Approval for classification 
must be granted with the concurrence of 
the Assistant Secretary for Oceans and 
International Environmental and 
Scientific Affairs and the Office of the 
Legal Adviser, and the assistant 
secretary of the bureau with the action 
responsibility for the proposed action. In 
these cases, Departmental 
environmental documents or portions 
thereof may be classified in accordance 
with the criteria set forth in Executive 
Order 12065, dated December 1,1978. 
Handling and disclosure of classified or 
administratively controlled material 
shall be governed by 22 CFR Part 9. The 
portions of an environmental document 
which are not classified or 
administratively controlled will be made 
available to persons outside the 
Department, as provided in 22 CFR Part 
9. Classification does not preclude the 
obligation to ensure that environmental 
documents are reviewed by competent 
scientific and technical experts. 
Appropriate arrangements will be made 
through the Office of Environment and 
Health for Federal agency review of 
classified or administratively controlled 
environmental documents. 

(2) Time periods for environmental 
review. When necessary to comply with 
other specific statutory requirements or 
for compelling reasons of national policy 
the Department may. by agreement with 
the Environmental Protection Agency, 
modify time periods specified by the 
CEQ Regulations for preparing 
environmental documents in accordance 
with 8 1506.10 of the CEQ Regulations. 
See also provisions for emergency 
circumstances contained in § 1506.11 of 
the CEQ Regulations and § 161.7(d) of 
these regulations. 

Subpart D—Coordination of Other 
Requirements of NEPA 

§ 161.10 Non-Federal applicants for 
permits. 

The Department is responsible for 
issuing international permits for the 
construction of bridges and oil pipelines 
that cross the international boundaries 
with Canada and Mexico. The Office of 
Environment and Health will assist in 
preparation of the required 
environmental analysis documentation 
for such permits. Applicants for 
international permits may obtain 
information on the type of 
environmental information needed and 
the extent of the applicant’s 


participation in the necessary 
environmental studies and their 
documentation from the Office of the 
Legal Adviser, Department of State, 
Washington, D.C. 20520 (tel. 202/632- 
0349). Applicants are encouraged to 
consult early with the Department on 
the necessary environmental and other 
requirements in order to expedite the 
NEPA process. 

§ 161.11 Environmental review and 
consultation requirements. 

In addition to the environmental 
review requirements of NEPA the 
Department has other statutory 
environmental review and consultation 
requirements. Departmental officials, in* 
cooperation with the Office of 
Environment and Health and the Office 
of the Legal Adviser shall, to the 
maximum extent possible, conduct 
environmental review and consultation 
for these additional requirements 
concurrently with and integrated with 
preparation of assessments, and 
environmental impact statements. The 
principal additional requirements 
affecting the Department of State’s 
actions are outlined below. 

(a) Section 7 of the Endangered 
Species Act. as amended, 16 U.S.C. 1531 
et seq., requires identification of and 
consultation on aspects of any 
Departmental action that may have 
effects in the United States on listed 
species or their habitat. As appropriate, 
written request for consultation, along 
with the draft environmental document, 
shall be conveyed by the Office of 
Environment and Health to the Regional 
Director of the U.S. Fish and Wildlife 
Service or the National Marine Fisheries 
Service, as appropriate, for the Region in 
the United States where the action will 
be carried out. 

(b) Section 106 of the National 
Historic Preservation Act of 1966, as 
amended, 16 U.S.C. 470(f), requires 
identification of National Register 
properties, eligible properties, or 
properties in the United States which 
may be eligible for the National Register 
within the area of the potential impact 
of a proposed Departmental action. 
Evaluation of the impact of the action on 
such properties shall be discussed in 
draft environmental impact statements 
and transmitted to the Advisory Council 
on Historic Preservation for comments. 

(c) Executive Order 11988 
(Floodplains Management) and 
Executive Order 11990 (Wetlands), 
requires identification of actions which 
will occur in or affect a floodplain or 
wetland (e.g., in areas along the 
boundary with Canada or Mexico). A 
comparative evaluation of such actions 
shall be discussed in draft 
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environmental impact statements and 
transmitted to the U.S. Water Resources 
Council for comments. 

(d) Fish and Wildlife Coordination 
Act, 16 U.S.C. 661 et seq. 

(e) Section 309 of the Clean Air Act of 
1955, as amended, 42 U.S.C. 7609. 

(f) Clean Water Act of 1977, 33 U.S.C. 
1251 et seq. 

(g) Coastal Zone Management Act of 
1972, as amended, 16 U.S.C. 1451 et seq. 

(h) Marine Protection. Research and 
Sanctuaries Act of 1972, as amended, 16 
U.S.C. 1401 etseq. 

(i) Deepwater Port Act of 1974, as 
amended. 33 U.S.C. 1501 et seq. 

(j) Marine Mammal Protection Act of 
1972,16 U.S.C. 1361 et seq. 

§ 161.12 Environmental effects abroad of 
major departmental actions. 

Departmental officials shall analyze 
actions under their cognizance with due 
regard for the environmental effects in 
the global commons and areas outside 
the jurisdiction of any nation and in 
foreign jurisdictions. Such analysis shall 
be prepared in accordance with 
separate Departmental procedures 
(Foreign Affairs Manual, Volume 2), 
dated September 4,1979 for 
implementing Executive Order 12114, 
“Environmental Effects Abroad of Major 
Federal Actions” (44 FR 1957), dated 
January 4.1979. 

(FR Doc. 00-27541 Filed 9-0-80; 8:45 amj 

BILLING COD€ 4710-09-M 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of Assistant Secretary for 
Housing—Federal Housing 
Commissioner 

24 CFR Part 203 

(Docket No. R-80-654] 

Mutual Mortgage Insurance and 
Insured Home Improvement Loans; 
Delivery of One-to-Four Family 
Properties Occupied by Tenants or 
Former Mortgagors; Revised Criteria 

agency: Department of Housing and 
Urban Development (HUD). 
action: Interim rule. 

summary: This rule establishes new 
§§ 203.670 through 203.683 to Subpart C, 
Servicing Responsibilities. These new 
sections come under the general heading 
Occupied Conveyance and prescribe 
revised criteria for determining when 
HUD will accept conveyance of one-to- 
four-family property by mortgagees with 
tenants or former mortgagors in 
occupancy; These new sections 


represent a revision and replacement of 
the criteria formerly contained in 
Section 203.381, Occupancy of Property 
Subpart B. Contract Rights and 
Obligations. Section 203.381 is not 
utilized to prescribe the mortgagee’s 
obligation to convey property vacant 
unless the Secretary has consented to 
accept the property occupied. 

OATES COMMENTS due: November 10, 
1980. 

EFFECTIVE date: November 10.1980. 
address: Send comments to Rules 
Docket Clerk, Office of General Counsel, 
Room 5218, Department of Housing and 
Urban Development, 451-7th Street, 
S.W., Washington, D.C. 20410. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Pat Grote. Director, Single Family 
Preservation and Sales Division, Office 
of Single Family Housing, Department of 
Housing and Urban Development, 451- 
7th Street. S.W., Washington, D.C. 20410, 
202-755-8680. This is not a toll free 
number. 

SUPPLEMENTARY INFORMATION: A 

proposed rule governing occupied 
conveyance was published in the 
Federal Register for public comment on 
April 20.1979 (Volume 44. 23800-23801). 
Interested parties were given until June 
19,1979 to submit written comments. 
Twenty-nine comments were received 
on the proposed rule. The major 
categories of commentors were HUD 
Field Office staff, legal aid organizations 
and HUD approved mortgagees. The 
Field Office staff were concerned 
primarily with how to administer the 
rule; whether or not its provisions would 
reduce occupied conveyances; and the 
need for more detailed instructions, 
particularly definitions of certain terms 
used in the rule. The thrust of the legal 
aid organizations’ comments was for 
HUD to liberalize its policy in this area 
and accept more occupied conveyances 
as a vehicle for providing rental housing 
for needy families as well as avoiding 
the adverse effects of vacant buildings. 
The comments submitted by the 
mortgagees and their organizations were 
concerned primarily with procedural 
issues. 

It was initially intended that after the 
public comment period a final rule 
would be published. In revising the 
proposed rule, however, it was found 
that extensive changes would have to be 
made. It was, therefore, decided that the 
rule would be issued on an interim basis 
with a sixty day period for public 
comment. In developing this interim rule 
each comment received during the 
public comment period was carefully 
considered. Nevertheless, it should be 
noted that both the proposed and 
interim rules were developed in 


accordance with two basic, underlying 
determinations. We tended not to adopt 
comments which urged a policy 
incompatible with these two basic 
determinations. 

The first determination was that the 
Single Family Property Disposition 
Program is essentially a sales program 
and that its primary objective is to 
reduce the inventory of acquired 
properties in such a manner as to ensure 
the maximum return to the mortgage 
insurance funds consistent with the 
need to preserve and maintain urban 
residential areas and communities. 

Other HUD programs are structured to 
provide rental housing to needy families. 

The second determination was that 
HUD does not have the resources to 
effectively perform the role of a large 
scale landlord and, accordingly, 
occupied conveyance should be 
approved as only a temporary measure 
in aid of the sales program. 

Thus the occupied conveyance 
procedure is not an acceptable vehicle 
for providing rental housing to needy 
families. Nevertheless, occupied 
conveyance can make a positive 
contribution to the property disposition 
function under those circumstances 
where it significantly reduces vandalism 
and/or the blighting effect of a large 
number of vacant properties in a given 
area. 

Discussion of Comments 

Each commentor presented a number 
of recommendations for the revision of 
the proposed rule. Because the total 
number of these recommendations is 
very large, it is not practicable to 
address them individually. This 
discussion of the comments does 
provide, however, a presentation of the 
substantive changes made in the rule in 
response to comment, and a brief 
discussion of major issues raised in the 
comments. 

Several of the commentors addressed 
HUD's overall policy with respect to the 
disposition of single family properties. 
The supplementary sections of both the 
proposed rule and of this interim rule 
have statements of HUD’s overall policy 
with respect to Property Disposition. 
However, because of the number of 
comments directed to this issue, we 
have included in the rule an explicit 
statement of the primary objective of 
HUD’s Property Disposition Program. 

The proposed rule contained language 
to the effect that as a precondition for 
occupied conveyance, a property must 
in its present condition be habitable. 
Included in this requirement was a 
statement that the property must be free 
of lead-based paint hazards. Many 
commentors stated that the habitability 
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requirements would be used by HUD 
Field Offices to exclude nearly all 
applicants for occupied conveyance. In 
some areas, it was argued, occupied 
conveyance could be denied 
categorically. In response to these 
comments two changes were made: (1) 
the existence of a lead-based paint 
hazard will not. unconditionally, result 
in a property’s vacant delivery; and (2) 
the rule will allow HUD to complete 
minor repairs in order to render a 
property habitable. Where a lead-based 
paint health hazard exists in a property 
which otherwise would be approved for 
occupied conveyance, HUD will approve 
occupied conveyance provided that, 
among other things, the hazard can be 
abated with the occupant remaining in 
the property without the abatement 
process itself constituting a hazard. The 
rule limiting moderate repairs to fifteen 
percent of the repaired value of the 
housing (§ 203.673) explicitly.excludes 
the cost of abatement of lead-based 
paint hazards and requires that such 
repairs be accomplished by HUD on an 
expedited basis. Also, detailed 
guidelines for determining whether or 
not a property is habitable have been 
included in the rule. 

Section 203.663(a)(3) of the proposed 
‘rule provided that, other conditions 
being met, occupied conveyance would 
be approved if the number of vacant 
homes in a neighborhood exceeded five 
percent of the total number of homes in 
the neighborhood. A number of HUD 
Field Offices commented that this 
vacancy criterion would be practically 
impossible for them to administer. In 
response to those comments, that 
criterion was dropped from the interim 
rule. 

Numerous comments were made on 
§ 203.663(c) which provided for the 
mortgagee’s initial notice to the 
occupant of pending acquisition. It also 
established the time frame within which 
an occupant must act if he or she wishes 
to be considered for occupied 
conveyance. Numerous commentors 
called for greater specificity with 
respect to the content of the initial 
notice. Other commentors stated that 
the 20 day time frame for occupant 
requests was too brief, particularly, 
since the actual time of mailing the 
notice could not always be verified. One 
commentor recommended that (1) HUD 
should be notified by the mortgagee of 
pending acquisition and of the name of 
the occupant, (2) HUD should itself 
make the initial notice to the occupant, 
and (3) with HUD sending the notice, the 
20 day time frame was adequate. We 
changed the rule in accordance with this 
last comment on the basis of its being 


the most effective way of addressing the 
deficiencies in the proposed rule cited in 
the other comments. 

Two commentors recommended that, 
when after reconsideration HUD affirms 
its decision to deny occupied 
conveyance, it should explain its 
decision in a notice to the occupant The 
interim rule, in $ 203.678, reflects a 
change from the proposed rule that 
accords with these comments. 

One commentor suggested that 
§ 203.663(g) of the proposed rule was 
unclear. That section provided that the 
mortgagee could make an occupied 
delivery under special circumstances 
without being notified, in advance, of 
HUD’s approval. Another commentor 
objected to such occupied conveyances 
because there were no due process 
procedures to evict the occupants of 
such properties after conveyance where 
the property is uninhabitable and/or 
HUD was unable to make the required 
inspections within the 90-day period. 

The interim rule clarified the matter of 
occupied conveyances without HUD’s 
prior consent and provides for the 
application of the occupied conveyance 
criteria after acquisition. 

In response to one commentor, the 
rule has been changed with respect to 
multiple-unit properties. The interim rule 
in § 203.681 has been changed with 
regard to such properties to (1) explicitly 
require that determinations of 
habitability be made on a unit-by-unit 
basis, taking into consideration the 
common areas, (2) provide an exception 
whereby, if the property’s marketability 
would be improved, one unit may be 
denied occupied conveyance, 
notwithstanding the satisfaction of the 
other criteria, (3) establish the general 
assumption that the presence of 
qualified, rent-paying tenants will 
improve the marketability of multiple- 
unit dwellings, and (4) provide 
guidelines for applying the cost 
limitation on repairs set forth in 
§ 203.673 of the interim rule. 

A number of commentors called for a 
definition of fair market rent, guidelines 
for determining the financial ability of 
occupants to pay the rent, and the terms 
and conditions for continued occupancy 
during HUD’s ownership subsequent to 
occupied conveyance. The interim rule 
incorporates changes addressed to these 
comments. 

A large number of commentors stated 
that it was necessary that the rule define 
the term neighborhood and provide 
guidelines as to their physical definition. 
Consideration of this issue resulted in 
conclusion that "neighborhood” was 
essentially a sociological term, 
unamenible to the kind of precise 
definition necessary for the application 


of the criterion set forth in 
§ 203.663(a)(2) of the proposed rule and 
in 5 203.672 of this interim rule. 
Therefore, the term “neighborhood” was 
dropped in the interim rule and the term 
"residential area” substituted. It was felt 
that this substitution was more in line 
with what was intended in the proposed 
rule, that is, the division of HUD local 
offices into smaller geographic areas 
over which the criteria specified in 
§ 203.672 may be applied. It was 
recognized that local HUD offices need 
sufficient time to accomplish an orderly 
transition from current established 
patterns of dealing with the disposition 
of the acquired home property inventory 
and related records to the newly 
established definition of residential 
area. Accordingly, provisions were 
included to allow up to a 8 months time 
after publication of this rule for pending 
transition. 

Some commentors stated that the 
hardship condition set forth in 
§ 203.663(a)(4) of the proposed rule 
should be extended to include all 
hardships, including financial hardship 
and the inability to find decent 
comparable housing that the occupant 
can afford. Other commentors 
recommended that it be extended to 
allow for continued occupancy in the 
case of permanent illness or injury 
altough. logically, such a policy would 
require HUD to allow the occupants to 
stay in the property indefinitely. Both of 
these comments, if adopted, would 
impede the achievement of the Property 
Disposition objective. Rather, it would 
change the very nature of the program 
from being essentially a sales program 
to one providing housing of last resort to 
the disadvantaged. Therefore, these 
comments were not adopted. This 
condition has now been modified to 
eliminate the term "unusual personal 
hardship” and to clearly limit the 
condition to temporary illnesses and 
injuries which would be aggravated by 
moving. 

Other comments were made which 
called for more detailed 
implementation^ and instructional 
material. Although the interim rule does 
provide more detail in the way of 
guidelines, it was felt that in general 
such instructional and implementations! 
material, should not be placed in the 
rule. The rule establishes the essentials 
with respect to occupied conveyance 
and instructional material directed to 
HUD’s Field Office staff is inappropriate 
for inclusion in the HUD Regulations 
and is particularly inappropriate for 
inclusion in the Mortgage Servicing 
Regulations. Establishing detailed 
instructional material in the Regulations 
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would unnecessarily limit program 
flexibility and procedural inadequacies 
would be more difficult to correct. 
Material not fully developed in the rule 
will be appropriately expanded upon in 
the appropriate HUD handbooks. 

There were a large number of 
individual recommendations for 
additional or alternative criteria for 
occupied conveyance that would have 
the effect of substantially increasing the 
volume of occupied conveyances. 
Another number of recommendations 
were designed to persuade the Secretary 
to redefine the purpose and objective of 
the Single Family Property Disposition 
program in such a way as to be 
providing rental housing to needy 
families and/or being landlord to a large 
number of tenants in single family 
homes. These comments were not 
adopted because they were inconsistent 
with the underlying determinations for 
the rule. 

A Finding of Inapplicability respecting 
the National Environmental Policy Act 
of 1969 has been made in accordance 
with HUD procedures. A copy of this 
Finding of Inapplicability will be 
available for public inspection during 
regular business hours in the Office of 
the Rules Docket Clerk, Room 5218, 
Department of Housing and Urban 
Development, 451—7th Street, S.W., 
Washington, D.C. 20410. 

The rule is listed as H-l-78 in the 
Department’s semiannual agenda of 
significant rules, pursuant to Executive 
Order 12044. 

Accordingly, Part 203 of Chapter D of 
24 CFR is amended as follows: 

1. § 203.381 is amended to read as 
follows: 

§ 203.381 Occupancy of property. 

The mortgagee shall certify that the 
property is vacant and contains no 
personal property as of the date of filing 
for record of the deed to the Secretary or 
that the Secretary has consented to 
accept the property occupied. 

2. § 203.682 is deleted as follows: 

§ 203.662 [Deleted and Reserved] 

3. Part 203 is revised to amend the 
Table of Contents to reflect the 
following new sections and a centered 
caption and new § § 203.670 through 
203.683 are added as follows: 

Occupied Conveyance 

§ 203.670 Conveyance of occupied 
property. 

It is the policy of the Department to 
reduce the inventory of acquired 
properties in such manner as to insure 
the maximum return to the mortgage 
insurance funds consistent with the 
need to preserve and maintain urban 


residential areas and communities. 
Except as specified in § 203.679 (a) and 

(b), the Secretary will accept 
conveyance of property occupied by a 
tenant or former mortgagor only when 
the Secretary finds that the following 
conditions have been satisfied: 

(a) (1) It is in the Secretary's interest to 
accept conveyance of the property 
occupied, or (2) the occupant or a 
member of the occupants family residing 
in the property suffers from a temporary 
illness or injury which would be 
aggravated by the process of moving 
from the property, and 

(b) the property is habitable, and 

(c) the occupant meets the eligibility 
criteria set forth in § 203.674. 

§ 203.671 Criteria for determining the 
Secretary's interest. 

It is in the Secretary’s interest to 
accept occupied conveyance when one 
or more of the following are met: 

(a) Occupancy of the property is 
essential to protect it from vandalism 
from time of acquisition to the time of 
preparation for sale. 

(b) The number of Secretary-owned, 
vacant, unsold home properties in the 
residential area in which the property is 
located exceeds the number of 
properties acquired by the Secretary in 
that area within the past six months. 

(c) With respect to multi-unit 
properties, the marketability of the 
property would be improved by 
retaining occupancy of one or more 
units. 

§ 203.672 Residential area. 

(a) For the purposes of occupied 
conveyance considerations, a residential 
area is any area which constitutes a 
local economic market for the purchase 
and sale of residential real estate. In 
making determinations of residential 
areas, substantial weight shall be given 
to delineations of such areas commonly 
used by persons active in the real estate 
industry in the affected area. 

(b) HUD shall establish such 
residential areas within six (6) months 
of the publication of these regulations 
when HUD’s current established 
patterns of dealing with the disposition 
of its acquired home property inventory 
and related recordkeeping does not 
coincide with (a) above. Under such 
circumstances the Secretary shall apply 
such established patterns in defining 
residential areas until the standards in 
(a) are implemented. 

§203.673 Habitability. 

As the term is used in § 203.670, a 
property is habitable if it meets the 
standards of this paragraph in its 
present condition or will meet such 


standards by the timely and expeditious 
performance of moderate repairs at a 
cost (exclusive of the cost of abating any 
lead based paint hazards) not to exceed 
15% of the repaired value of the 
property. 

(a) Each living unit shall provide the 
following: 

(1) A continuing supply of hot and 
cold water. 

(2) Adequate sanitary facilities and a 
safe method of sewage disposal. 

(3) Heating facilities adequate for 
healthful and comfortable living 
conditions, taking into consideration the 
climatic condition of the area. 

(4) Adequate electric supply for 
lighting and for equipment used in the 
dwelling unit. 

(5) Adequate cooking facilities. 

(b) Mechanical systems shall assure 
safety of operation, be protected from 
destructive elements, have reasonable 
durability and economy, and have 
adequate capacity and quality. 

(c) The property shall be structurally 
sound and free of those hazards which 
may adversely affect the health and 
safety of the occupants or which may 
impair the customary use and enjoyment 
by the occupants. Unacceptable hazards 
include but are not limited to 
subsidence, erosion, flood, broken stairs, 
or exposed or unsafe electrical wiring. 

(d) If repairs are to be made while the 
property is occupied the occupant must 
hold the Secretary harmless from any 
personal injury on property damage 
which may occur during the process of 
repairs. If temporary relocation of the 
occupant is necessary during the 
process of repair no relocation expense 
will be provided to the occupant. 

§ 203.674 Occupant eligibility. 

An occupant is eligible for continued 
occupancy if: 

(a) The occupant will have been in 
occupancy at least 60 days prior to the 
date the mortgagee acquires title to the 
property. 

(b) The occupant allows access to the 
property, during normal business hours, 

(1) by the Secretary’s representative 
for a physical inspection of the property 
within 15 days of the Secretary’s request 
and (2) by contractors designated by the 
Secretary to accomplish necessary 
repairs. 

(c) The occupant’s financial ability 
will be considered adequate if the rent 
does not exceed 40% of the occupant's 
total income including forms of public 
assistance. Income may be considered 
adequate in cases where this limitation 
is exceeded if other favorable, 
compensating factors are present or if 
the applicant can establish by 
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documentation that he/she has been 
paying the required rental amount. 

(d) The occupant agrees to execute, at 
the time of acquisition of the property by 
the Secretary, a month-to-month lease at 
fair market rental on a form prescribed 
by HUD. The rental rate shall be 
established on the basis of rents charged 
for other similar properties which are 
comparable in a condition after 
completion of repairs. 

(ej The occupant tenders one month 
rental in advance, at the time the lease 
is executed. 

203.675 Mortgagee notice of pending 
acquisition 

At least 60 days but not more than 90 
days prior to the date on which the 
mortgagee reasonably expects to 
acquire title to the property, the 
mortgagee shall notify the Area or 
Service Office having jurisdiction over 
the area in which the property is located 
of its pending acquisition and of the 
name of the person (head of household) 
actually occupying each unit in the 
property. 

§ 203.676 Notice to occupant 

The Area or Service Office shall 
notify the occupant that: 

(a) Acquisition of the property is 
pending. 

(b) The Secretary generally requires 
that properties be vacant at the time of 
acquisition, but the Secretary will 
accept the property occupied by the 
present tenant or mortgagor if the 
conditions specified in 8 203.670 have 
been met. 

(c) The occupant may request 
permission to remain in occupancy by 
notifying the Area or Service Office in 
writing within 20 days of the mailing of 
notice to the occupant. The Secretary 
will require vacant delivery of the 
property without further notice if the 
occupant fails to provide a timely 
request. 

(d) If the Area or Service Office has. 
at the time of notice, determined that it 
is not in the Secretary’s interest to 
accept the property occupied, the notice 
to the occupant shall state such 
determination and the occupant may 
provide information or documentation to 
refute the determination. 

(e) If the occupant seeks to qualify for 
continued occupancy under the 
provisions of § 203.670(a)(2) relating to 
illness or injury, the occupant must 
provide information or documentation 
which will support this claim. 

§ 203.677 Preliminary determination and 
reconsideration. 

(a) Occupants who make a timely 
request for permission to remain in 


occupancy will be advised of the 
Secretary’s preliminary determination 
and, if the request is denied, the reasons 
for the determination. 

(1) If the request is denied because it 
has been determined that the property is 
not habitable, a copy of the inspection 
report shall be furnished to the 
occupant. 

(2) If the request is denied for other 
reasons, the occupant shall be permitted 
to review all relevant material in HUD’s 
possession. 

(b) The Secretary will reconsider the 
preliminary determination if the 
occupant furnishes to the Secretary 
information and documentation relating 
to the reasons for the determination: 

(1) Within 20 days after the mailing of 
the Secretary’s preliminary 
determination, if the information is 
submitted in writing. 

(2) At an informal conference with 
representatives of the Secretary if the 
occupant requests such conference in 
writing within 10 days after the mailing 
of the Secretary's preliminary 
determination. The occupant may be 
represented or assisted by counsel or 
other persons at the conference. 

(c) If, after reconsideration, the 
Secretary denies the request for new or 
additional reasons, the occupant shall 
be advised of the new or additional 
reasons and shall be afforded an 
opportunity to present information and 
documentation relating to such reasons 
as provided in paragraph (b) of this 
section. 

§ 203.678 Final decision. 

(a) Upon timely submission of written 
or oral information by the occupant the 
Secretary shall review the matter and 
render a final decision. The final 
decision shall be based solely on the 
reasons provided to the occupant in the 
preliminary determination notice or 
notices and information provided by the 
occupant. 

(b) The mortgagee and the occupant 
shall be notified of the Secretary’s final 
decision. In the event of denial the 
notice shall be accompanied by a brief 
statement explaining why the additional 
information provided by the occupant 
was inadequate for a reversal of the 
preliminary determination. 

§ 203.679 Conditional occupied 
conveyance. 

The Secretary consents to accept good 
marketable title to occupied property 
under the following conditions: 

(a) The Secretary has notified the 
mortgagee, pursuant to the conditions in 
§ 203.670, that occupied conveyance will 
be acceptable; or 


(b) Ninety days has elapsed since the 
mortgagee notified the Secretary of 
pending acquisition as provided in 

§ 203.675 without notification from the 
Secretary; or 

(c) A deed in lieu of foreclosure has 
been accepted. 

§ 203.680 Continued occupancy. 

(a) Occupancy of Secretary-owned 
property is temporary in all cases and is 
subject to termination to facilitate 
preparing the property for sale and 
completing its sale. 

(b) The Secretary will notify the 
occupant to vacate the property and, if 
necessary, take appropriate eviction 
action for the following causes: 

(1) Failure of the occupant to execute 
the lease required by § 203.674(d). 

(2) Failure of the occupant to pay the 
required rent, including the initial 
payment at the time of execution of the 
lease. 

(3) Failure of the occupant to allow 
access to the property to accomplish 
necessary repairs. 

(4) Failure of the occupant to comply 
with the terms of the lease. 

(5) Preparation of the property for 
sale. 

(6) Assignment of the property by the 
Secretary to a different use or program. 

(7) A determination by the Secretary 
pursuant to 8 203.683 that the conditions 
of 8 203.670 governing occupied 
conveyances have not been met. 

§ 203.681 Multiple-unit dwellings. 

In the case of two. three, or four 
family dwellings: 

(a) The required notice shall be sent to 
the occupants, if any of each dwelling. 

(b) Determinations of habitability 
shall be made for each individual living 
unit but shall also include consideration 
of the common areas of the building. 
With respect to the cost limitations on 
repairs referenced in 8 203.673, the cost 
to each unit to be conveyed occupied 
may not exceed 5 percent of the 
estimated value of the property and, for 
the common areas, the cost may not 
exceed 10 percent of the estimated 
repaired value of the property. 

(c) Notwithstanding the satisfaction of 
any of the criteria set forth in 8 203.671, 
the Secretary may deny the occupied 
conveyance of one unit of a multiple- 
unit property if doing so would enhance 
the property’s marketability. 

(d) In general, it will be assumed that 
the presence of qualified, rent-paying 
tenants will improve the marketability 
of multiple-unit dwellings. 

§ 203.682 Authorization of HUD areas 
office managers 

HUD Area Office Managers shall act 
for the Secretary in all matters relating 
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to assignment and occupied conveyance 
determinations. Tbe decision of the 
Area Office Managers shall be final and 
not subject to further administrative 
review. 

§ 203.683 Approval of occupancy after 
conveyance. 

Where the Secretary has accepted an 
occupied conveyance in accordance 
with § 203.679(b) and (c), the Secretary 
shall after conveyance of the property 
make a determination regarding 
continued occupancy in accordance 
with the conditions for the approval of 
occupied conveyance. 

(Sections 203 and 211 of the National Housing 
Act (12 U.S.C. 1709 and 1715b)) 

Issued at Washington, D.C., September 4. 
198a 

Clyde McHenry, 

Deputy Assistant Secretary far Housing- 
Federal Housing Commissioner. 

|FK Doc. 27809 Filed 9-S-80; 8:45 am] 

BILLING CODE 42KWM-M 


EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION 

29 CFR Part 1601 

706 Agencies; Final Rule 

agency: Equal Employment Opportunity 

Commission. 

action: Final rule. 

summary: The Equal Employment 
Opportunity Commission amends its 
regulations on designation of certain 
State and local fair employment 
practices agencies so that they may 
process employment discrimination 
charges filed with the Commission, 
within their jurisdiction. 

EFFECTIVE DATE: September 10,198a 
FOR FURTHER INFORMATION CONTACT: 

Franklin F. Chow, Equal Employment 
Opportunity Commission, Office of Field 
Services. State and Local Division. 2401 
E. St.. NW., Washington D.C. 20506, 
telephone 202/634-6040. 

SUPPLEMENTARY INFORMATION: 
Publication of this amendment to 
§ 1601.74(a) effectuates the designation 
of the following agency as a 706 Agency: 
New Hanover (North Carolina) Human Rights 
Commission * 


1 The new Hanover Human Relations Commission 
is being designated as a 706 Agency for charges 
covering employment practices under i 706(c) of 
Title VII and CFR 1601.70 et seq. (1980) within New 
Hanover County and “such cities within the County 
as may by resolution of their governing boards, 
permit the Ordinance of the Board oI 
Commissioners of New Hanover County entitled 
Prohibition of Discrimination in Employment’ to be 
applicable within such cities.” This covers 


§ 1601.74 [Amended] 

With the addition of the above 
mentioned agency 29 CFR 1601.74 (a) 
and (b) are amended as follows: 

(a>* * * 

Alaska Commission for Human Rights 
Alexandria (Va.) Human Rights Office 
Allentown (Pa.) Human Relations 
Commission 

Anchorage (Alaska) Equal Rights 
Commission 

Arizona Civil Rights Division 
Augusta/Richmond County (Ga.) Human 
Relations Commission 
Austin (Tex.) Human Relations Commission 
Baltimore (Md.) Community Relations 
Commission 

Bloomington (111.) Human Relations 
Commission 

Bloomington (Ind.) Human Rights 
Commission 

Broward County (Fla.) Human Relations 
Commission 

California Department of Fair Employment 
and Housing 

Charleston (W.Va.) Human Rights 
Commission 

Clearwater (Fla.) Office of Community 
Relations 

Colorado Civil Rights Commission 
Colorado State Personnel Board 
Commonwealth of Puerto Rico Department of 
Labor 

Connecticut Commission on Human Rights 
and Opportunity 

Corpus Christi (Tex.) Human Relations 
Commission 

Dade County (Fla.) Fair Housing and 
Employment Commission 
Delaware Department of Labor 
District of Columbia Office of Human Rights 
East Chicago (Ind.) Human Relations 
Commission 

Evansville (Ind.) Human Relations 
Commission 

Fairfax County (Va.) Human Rights 
Commission 

Florida Commission on Human Relations 
Fort Wayne (Ind.) Metropolitan Human 
Relations Commission 
Fort Worth (Tex.) Human Relations 
Commission 

Gary (Ind.) Human Relations Commission 
Georgia Office of Fair Employment Practices 
Howard County (Md.) Human Rights 
Commission 

Hawaii Department of Labor and Industrial 
Relations 

Idaho Commission on Human Rights 
Illinois Department of Human Rights 
Indiana Civil Rights Commission 
Iowa Commission on Civil Rights 
Jacksonville (Fla.) Community Relations 
Commission 

Kansas Commission on Human Rights 

Wiltmington City and the unincorporated are a of 
New Hanover County At this time Wnghtsvtile 
Beach. Carolina Beech and Kure Beach are not 
included in this designation. For charges from these 
tatter locales the New Hanover Human Relations 
Commission shall be deemed a “Notice agency”, 
pursuant to 29 CFR 16OT.71(b|. 


Kentucky Commission on Human Rights 
Lexington-Fayette (Ky.) Urban County 
Human Rights Commission 
Lincoln (Neb.) Commission on Human Rights 
Madison (Wi.) Equal Opportunities 
Commission 

Maine Human Rights Commission 
Maryland Commission on Human Relations 
Massachusetts Commission Against 
Discrimination 

Michigan Civil Rights Commission 
Minneapolis (Mn.) Department of Civil Rights 
Minnesota Department of Human Rights 
Missouri Commission on Human Rights 
Montana Commission for Human Rights 
Montgomery County (Md.) Human Relations 
Commission 

Nebraska Equal Opportunity Commission 
Nevada Commission on Equal Rights of 
Citizens 

New Hampshire Commission for Human 
Rights 

New Hanover (NC) Human Relations 
Commission 1 

New Jersey Division of Civil Rights. 

Department of Law and Public Safety 
New Mexico Human Rights Commission 
New York City (N.Y.J Commission on Human 
Rights 

New York State Division on Human Rights 
North Dakota Department of Labor 
Ohio Civil Rights Commission 
Oklahoma Human Rights Commission 
Omaha (Neb.) Human Relations Department 
Oregon Bureau of Labor 
Orlando (Fla.) Human Relations Department 
Pennsylvania Human Relations Commission 
Philadelphia (Pa.) Commission on Human 
Relations 

Pittsburgh (Pa.) Commission on Human 
Rights 

Prince George's County (Md.) Human 
Relations Commission 
Rhode Island Commission for Human Rights 
Rockville (Md.) Human Rights CommLssion 
St. Louis (Mo.) Civil Rights Enforcement 
Agency 

St. Paul [Mn.) Department of Human Rights 
St. Petersburg (Fla.) Office of Human Rights 
Seattle (Wa.) Human Rights Commission 
Sioux Falla (SD.) Human Relations 
Commission 

South Carolina Human Affairs Commission 
South Dakota Division of Human Rights 
Springfield (Oh.) Human Relations 
Department 

Tacoma (Wa.) Human Rights Commission 
Tennessee Commission for Human 
Development 

Utah Industrial Commission 
Vermont Attorney General's Office. Civil 
Rights Division 

Washington Human Rights Commission 
West Virginia Human Rights Commission 
Wheeling (W.Va.) Human Rights Commission 
Wichita (Ks.) Commission on Civil Rights 
Wisconsin Equal Rights Division, Department 
of Industry, Labor and Human Relations 
Wisconsin State Personnel Commission 
Wyoming Fair Employment Practices 
Commission 

(b) The designated Notice Agencies 

are: 
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Arkansas Governor’s Committee on Human 
Resources 

Ohio Director of Industrial Relations 
Raleigh (N.C.) Human Resources Department, 
Civil Rights Unit 

(Sec. 713 (a) 78 Stat. 265 (42 U.S.C. 20003— 
12(a))) 

Signed at Washington, D.C. this 5th day of 
September, 1980. 

For the Commission. 

John E. Rayburn, 

Director ; State and Local Division. 

(FR Doc. 00-27845 Filed 9-0-00: 8:45 am] 

BILLING CODE 8570-06- M 


DEPARTMENT OF DEFENSE 
Office of the Secretary 
32 CFR Part 288 
(DoD Instruction 7230.7] 1 
User Charges 

agency: Office of the Secretary of 
Defense. 

action: Final rule. 

summary: This Part is revised (a) to 
update the schedule of fees and rates of 
user charges to reflect increases in 
consumer prices; and (b) to incorporate 
several changes. This revision clarifies 
and corrects procedures, guidelines, and 
requirements. 

EFFECTIVE DATE: August 1,1980. 

FOR FURTHER INFORMATION CONTACT: 

Robert E. Flaherty. Office of the Deputy 
Assistant Secretary of Defense 
(Management Systems), the Pentagon. 
Washington, D.C. 20301 Telephone 202- 
697-7297. 

SUPPLEMENTARY INFORMATION: In FR 

Doc. 78-5381, appearing in the Federal 
Register on March 1,1978 (43 FR 8271), 
the Office of the Secretary of Defense 
issued a proposed rule changing its 
schedule of fees and rates, and in FR 
Doc. 79-19107, appearing in the Federal 
Register on June 20,1979 (44 FR 36029), 
the Office of the Secretary of Defense 
issued a complete revision of this Part, 
but cited a wrong authority statement. 

In FR Doc. 80-4922, appearing in the 
Federal Register on February 15,1980 
(45 FR 10377), the Office of the Secretary 
of Defense again proposed to change the 
schedule of fees and rates (§ 288.9) to 
reflect further increases in consumer 
prices. No comments were received. 

The Office of the Secretary of Defense 
is amending 32 CFR Chapter I by 
revising Part 288, incorporating all 


1 Copies may be obtained, if needed. from the U.S. 
Naval Publications and Forms Center, 5801 Tabor 
Avenue. Philadelphia. Pa. 19120. Attention: Code 
301. 


changes, and citing the correct authority 
reference. Accordingly, Part 288 now 
reads as follows: 

PART 288—USER CHARGES 

Sec. 

288.1 Reissuance and purpose. 

288.2 Applicability. 

288.3 Policy. 

288.4 Responsibilities. 

288.5 Charges and fees. 

288.6 Collections. 

288.7 Legislative proposals. 

288.8 Examples of benefits not to be 
charged under provisions of § 288.3(d) of 
this part. 

288.9 Schedule of fees and rates. 

Authority: 31 U.S.C. 483a; Title V, Pub. 2, 

137 82nd Congress, Act of August 31,1951, 65 
Stat. 290. 

§ 288.1 Relssuance and purpose. 

This Part: 

(a) Is hereby reissued to make it 
consistent with DoD editorial policies to 
improve Government regulations 
affecting the public. 

(b) Clarifies the use of “interest on 
investment;'* makes user charges rules 
consistent with those for Foreign 
Military Sales; and updates the 
Schedule of Fees and Rates (§ 288.9) to 
take price increases into account. 

(c) Establishes DoD policy and 
procedures for implementation of the 
policy of the U.S. Government with 
respect to user charges, as expressed in 
31 U.S.C. 483a and Office of 
Management and Budget Circular No. 
A-25, “User Charges," September 23, 
1959, as amended. 

(d) Furnishes guidelines for 
determination of user charges, the 
disposition of receipts, and accounting 
control of revenue from such charges. 

§288.2 Applicability. 

The provisions of this Part apply to 
the Office of the Secretary of Defense, 
the Military Departments, the 
Organization of the Joint Chiefs of Staff 
and the Defense Agencies (hereafter 
referred to as “DoD Components"). 

§ 288.3 Policy. 

(a) General. It is DoD policy not to 
compete with available commercial 
facilities in providing special services or 
in the sale or lease of property to private 
parties and agencies outside the Federal 
Government. However, when a service 
or sale is made that conveys special 
benefits to recipients, above and beyond 
those accruing to the public at large, a 
reasonable charge shall be made to each 
identifiable recipient, except as 
otherwise authorized by the Secretary of 
Defense. 

(b) Special Services. A charge shall be 
imposed to recover the full cost to the 


Federal Government of rendering a 
special service or the fair market value 
of such service, whichever is higher. Fair 
market value shall be determined in 
accordance with commercial rates in the 
local geographical area. In the absence 
of a known market value, charges shall 
be made based on recovery of full costs 
to the Federal Government. A special 
benefit will be considered to accrue and 
a charge shall be imposed when the 
service rendered: 

(1) Enables the recipient to obtain 
more immediate or substantial gain or 
values (which may or may not be 
measurable in monetary terms) than 
those which accrue to the general 
public; or 

(2) Is performed at the request of the 
recipient and is above and beyond the 
services regularly received by or 
available without charge to the general 
public. 

(c) Lease or Sale. Where federally- 
owned resources are leased or sold, a 
fair market value shall be obtained. Fair 
market value shall be determined by the 
application of sound business 
management principles and, so far as 
practicable and feasible, in accordance 
with comparable commercial practices. 
Charges based on fair market value 
need not be limited to the recovery of 
costs; they may produce net revenues to 
the Government. 

(d) Exclusions and Exceptions. (1) The 
provisions of this Part do not apply to: 

(i) Morale, welfare, and recreation 
services to military personnel and 
civilian employees of the Department of 
Defense; 

(ii) Sale or disposal of surplus 
property under approved programs; 

(iii) Services furnished the general 
public relating to or in furtherance of the 
Armed Forces recruiting program; 

(iv) Services furnished representatives 
of public information media or the 
general public in the interest of public 
understanding of the Armed Forces; 

(v) Records made available to the 
public, pursuant to 32 CFR 286 (Pub. L 
93-502). Charges for such records are 
governed by 32 CFR 286.8; 

(vi) Services furnished to non- 
Govemment audio-visual media. 
Charges for such services are governed 
by the provisions of DoD Instruction 
5410.15, 1 “Delineation of DoD Audio- 
Visual Public Affairs Responsibilities 
and Policies," November 3,1966; 

(vii) Armed Forces participation in 
public events. Charges for such 
participation are governed by the 
provisions of 32 CFR 238; 


1 Copies may be obtained, if needed, from the U.S. 
Naval Publications and Forms Center, 5801 Tabor 
Avenue, Philadelphia, PA. 19120. Attention: Code 
301. 
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(viii) Government-developed 
computer programs released to non- 
Govemment customers. Charges for 
software packages are governed by DoD 
Instruction 4105.65, 1 “Acquisition of 
Automatic Data Processing Computer 
Program and Related Services," June 29, 
1970. 

(2) Charges may be waived or reduced 
when: 

(i) The recipient of the benefits is 
engaged in nonprofit activity designed 
for the public safety, health or welfare; 

(ii) Payment of the full costs or fee by 
a State, local government, or nonprofit 
group would not be in the interest of the 
program; 

(iii) Furnishing of the service without 
charge is an appropriate courtesy to a 
foreign country or international 
organization, or comparable fees are set 
on a reciprocal basis with a foreign 
country; and 

(iv) The incremental cost of collecting 
the fees would be an unduly large part 
of the receipts from the activity. 

§ 288.4 Responsibilities. 

Heads of DoD Components , or 
designees, shall: 

(a) Identify each service or activity 
covered by this Part; 

(b) Determine the extent of the special 
benefit provided; 

(c) Determine applicable cost and fair 
market value; and 

(d) Establish appropriate charges. 

§ 288.5 Charges and fees. 

(a) Special Services. (1) Basic 
Requirements. Charges for special 
services shall be based on the total 
costs to perform such services as 
determined or estimated from the best 
available records or fair market value, 
whichever is higher. The maximum 
charge for a special service shall be 
governed by its total cost or fair maket 
value, whichever is higher, and not by 
the value of the service to the recipient. 
Cost accounting systems shall not be 
established solely for the purpose of 
determining charges, but the results of 
existing cost acounting systems shall be 
used. Costs shall include all direct and 
indirect costs, such as: 

(i) Civilian salaries or wages and 
costs of leave and Government 
contributions for retirement, medical 
expense, life insurance. 

(ii) The full cost of military personnel 
services including retirement, other 
personnel support, leave, and permanent 
change of station factors as prescribed 
in DoD Handbook 7220.9-H, 

“Accounting Guidance Handbook," 
February 1,1978. 

(iii) The cost of materials, supplies, 
travel expenses, communications, 


utilities, equipment and property rental, 
and maintenance of property and 
equipment; 

(iv) An asset use charge at 4% of 
direct costs to cover depreciation and 
Interest on investment in DoD-owned 
fixed assets; 

(v) The cost of research, and of 
establishing standards and regulations 
when directly associated with the 
service performed; 

(vi) An administrative surcharge at 3% 
of total costs ((a)(1) (i) through [v] of this 
section) to cover general and 
administrative costs of the DoD 
Component. 

(2) Fees and Rates. Fees and rates for 
the recovery of full costs or fair market 
value of a special service will be 
established in advance, when feasible. 
Fees and rates shall be reviewed at least 
annually or whenever significant 
changes in costs occur, and necessary 
revisions made to ensure recovery of full 
costs. 

(3) DoD-wide Fees and Rates. § 288.9 
provides a schedule of fees and rates for 
certain services for use throughout the 
Department of Defense. 
Recommendations for additions and 
revisions to the schedule will be made 
to the Assistant Secretary of Defense 
(Comptroller). 

(b) Lease or Sale of Property. Charges 
for lease or sale of property will be 
based on determination of fair market 
value. 

(1) In cases involving the lease or 
rental of military equipment, where 
there is no commercial counterpart, fair 
market value will be based on the 
computation of an annual rent which 
will be the sum of the annual 
depreciation plus interest on investment. 
The amount of interest on investment is 
determined by applying the interest rate 
to the net book value; that is. acquisition 
cost plus additions less depreciation. 

The interest rate to be used will be 10%. 
Support, if furnished, and applicable 
general administration expenses will be 
extra. 

In determining the value, 
consideration may be given to the 
responsibility of the lessee to assume 
the risk of loss or damage to the 
property and to hold the Government 
harmless against claims or liabilities by 
the lessee or third parties. 

(2) In cases involving the sale of 
property where there is no known fair 
market, costs shall be based on the total 
of the standard price of the item carried 
in inventory or at reduced price when so 
authorized for sale within DoD; and the 
accessorial and administrative costs 
computed under DoD Instruction 7510.41. 
"Uniform Policy for Charging 
Accessorial and Administrative Costs 


Incident to Issues, Sales, and Transfers 
of Material, Supplies and Equipment," 
April 7.1967. 

§ 288.6 Collections. 

(a) Collections of charges and fees 
shall be made in advance of rendering 
the service, if practicable. 

(b) Collections of fees and charges 
normally will be deposited to 
Miscellaneous Receipts of the Treasury 
unless otherwise authorized by law or 
regulation. 

(c) Collections for utilities and 
services in connection with the lease of 
property will be deposited to the 
appropriation or fund responsible for 
financing the operations of the 
equipment and facility. 

§ 288.7 Legislative proposals. 

In cases where collections of fees and 
charges for services or property are 
limited or restricted by provisions of 
existing law, the DoD Component(s) 
concerned will submit appropriate 
remedial legislative proposals under 
applicable legislative procedures. 

§ 288.8 Examples of benefits not to be 
charged under provisions of § 288.3(d) of 
this part 

(a) Services requested by members of 
the U.S. Armed Forces in their capacity 
as service members. 

(b) Services requested by members of 
the U.S. Armed Forces who are in a 
casualty status, or requested by their 
next of kin or legal representative, or 
requested by any source when it relates 
to a casualty. 

(c) The address of record of a member 
or former member of the U.S. Armed 
Forces when the address can be 
furnished informally through local 
directory (locator) reference; when the 
address is requested by a member of the 
U.S. Armed Forces, or by a relative or a 
legal representative of a member of the 
U.S. Armed Forces; or when the address 
of record is requested by any source for 
the purpose of paying monies or 
forwarding property to a member or 
former member of the U.S. Armed 
Forces. 

(d) Services requested by or on behalf 
of a member or former member of the 
U.S. Armed Forces or. if deceased, his/ 
her next of kin or legal representative 
that pertain to: 

(1) Information required to obtain 
financial benefits regardless of the terms 
of separation from the service; 

(2) Document showing membership 
and military record in the Armed Forces 
if discharge or release was under 
honorable conditions except as provided 
in § 288.8 (d)(1) and (d)(4); 
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(3) Information relating to a 
decoration or award or required for 
memorialization purposes; 

(4) Review or change in type of 
discharge or correction of records; 

(5) Personal documents, such as birth 
certificates, when such documents are 
required to be furnished by the 
individual. 

(e) Services that are furnished free in 
accordance with statutes or Executive 
Orders. 

(f) Information from or copies of 
medical and dental records or X-ray 
films of patients or former patients of 
military medical or dental facilities, 
when such information is required and 
requests for such data are (1) submitted 
by an accredited medical facility, 
physician, or dentist; or (2) requested by 
the patient, his/her next of kin, or legal 
representative. 

(g) Services involving confirmation of 
employment, disciplinary or other 
records, salaries of active or separated 
civilian or military personnel, when 
requested by prospective employers or 
recognized sources of inquiry for credit 
or financial purposes. 

(h) Services requested by and 
furnished to a member of Congress for 
official use. 

(i) Services requested by State, 
territorial, county or municipal 
government, or an agency thereof, that is 
performing a function related to or 
furthering of a DoD objective. 

(j) Services requested by a court, 
when the service will serve as a 
substitute for personnel court 
appearance of a military or civilian 
employee of the Department of Defense. 

(k) Services requested by a nonprofit 
organization that is performing a 
function related to or furthering an 
objective of the Federal Government or 
that is in the interest of public health 
and welfare. 

(l) Services requested by an individual 
or corporation that is performing a 
function related to or furthering an 
objective of the Federal Government, 
when the cost of such services would be 
chargeable to a Federal Government 
contract or grant held by the individual 
or corporation. 

(m) Services requested by donors with 
respect to their gifts. 

(n) Requests for occasional and 
incidental services (including requests 
from residents of foreign countries), that 
are not requested often, when it is 
administratively determined that a fee 
would be inappropriate for the 
occasional and incidental services. 

(o) Requests from Federal employees 
for the completion of claims for 
reimbursement under the Federal 
Employees Health Benefit Act of 1959. 


(p) Administrative services provided 
by reference or reading rooms to inspect 
public records, excluding copies of 
records or documents furnished. 

(q) Requests for military locator 
service by financial organizations that 
are located on DoD installations. 

(r) Requests for military locator 
service by financial organizations that 
are engaged in the composite check 
program and that are not located on 
DoD installations. Requests for an 
address of record will include: 

(1) A statement that the financial 
organization is listed as a composite 
check recipient in the current U.S. 
Treasury Bureau of Accounts, “Financial 
Organizations Directory’*; 

(2) A statement that the individual, 
whose address is being requested, has 
his/her pay forwarded as a direct 
deposit by a DoD disbursing officer; 

(3) The individual's financial 
organization’s account number. 

(s) Services rendered in response to 
requests for classification review of DoD 
classified records, submitted under 
Executive Order 12065, “National 
Security Information,” June 28,1978, and 
implemented by DoD 5200.1-R, 
“Information Security Program 
Regulation,” December 1978. Such 
services consist of the work performed 
in conducting the classification review 
or in granting and carrying to 
completion an appeal from a denial of 
declassification following such review. 

(t) Services of a humanitarian nature 
performed in such emergency situations 
as life-saving transportation for non-U.S. 
Armed Forces patients, search and 
rescue operations, and airlift of 
personnel and supplies to a disaster site. 
This does not mean that inter- and intra- 
Govemmental agreements to recover all 
or part of costs should not be negotiated. 
Rather, it means the recipient or 
beneficiary will not be assessed a “user 
charge.’’ 

§ 288.9 Schedule of fees and rates. 

This schedule applies to authorized 
services related to copying, certifying, 
and searching records rendered to the 
public by DoD Components, axcept 
when those services are excluded or 
excepted from charges under § 288.3(d), 
or § 288.8. Except as provided in special 
cases prescribed below, a minimum fee 
of $2.85 will be levied for processing any 
chargeable case. Normally only one 
copy of any record or document will be 
provided. 

Requests Involving 

(a) Training and Education. 


Fee 


(1) Transcripts: 

Original copy-- S2 85 

Each additional copy..- 35 

(Includes requests tor transcripts of gradu¬ 
ation from military academies and 
schools) 

(2) Certificates: 

Original copies----- 2 85 

Each additional copy--- .35 

(includes all requests for certificates, verifi¬ 
cation of attendance, and course com¬ 
pletion from service schools and other 
facilities) 


(b) Medical and Dental Records of Patients 
and Former Patients (when requested for 
purposes other than further medical 
treatmentJ. Covers request for information 
from or copies of medical records, including 
clinical records (inpatient records of military 
and nonmilitary patients), health records 
(military outpatient records), outpatient 
records (nonmilitary outpatient records), 
dental records, and loan of X-rays. 


Fee 


(1) Searching and processing (per hour) --- $10.85 

Minimum charge ----- 6 80 

(2) Each typewritten page -——-- 2.85 

(3) Office copy reproduction (per image) ... .07 

(4) Loan of each X-ray.... .... 2.10 

(5) Copy of X-ray: 

8 x 10" __— 210 

10" x Ifr* --- 2.85 

14" x 17" _ 4 25 


(c) Military Membership and Record 
(Excluding Medical and Dental Records), 


Fee 


(1) Address of record, each.... $2 85 

(2) Copies of releasable military personnel records, 
such as effectiveness reports for officers and enlisted 
personnel, reproduced for the personal use of active 
retired and former members or next of kin of missing in 
action or deceased member of the Armed Forces. 


(i) Minimum charge (up to six reproduced images)$2.86 

(ii) Each additional image...._... .07 

(i) Statement of verification of service or report of 

separation for individuals with other than honor¬ 
able discharges........—-- 4 25 


(d) Photography, 


Fee 


(1) Sun pictorial or documentary photographic prints: 
no more than three prints may be sold from any individu¬ 
al negative on each order Unlisted standard sizes of 
prints may be furnished, ll available, at proportionate 
rates. 

8 ’jc 10" single-weight glossy finish. 1st print . $1 25 

2d and 3d prints, each- ---——— 1.00 

8" x 10* double-weight matte finish. 1st print .. 2.00 

2d and 3d prints, each . - 1 80 

11" x 14“ double weight matte finish, each .- 4.20 

16" x 20" douWe-w6ight matte finish, each --—. 5.50 

20" x 24" double-weight matte finish, each ..- 7.75 

35mm color transparency slide made from color 

negative material, each. —....—....... 3.50 

35mm duplicate from 35mm slide ..- 80 

4" x 5" Wack and white negative, each .. 2.25 

4" x 5" color transparencies or color negatives, 

each _...__-.. 800 

8 x 10" color transparencies or color negatives, 
each On quantities not to exceed three copies ol 

any one view.) .—......—.— .— *6- 7 8 

8" x 10" color "C** pent 1st print... --- 4 50 

2d and 3d prints, each .........-- 2 00 

11 ' x 14 color type "C M print 1st print . ..... 9 60 

2d and 3d pnnts. each ....... — 6.00 

16" x 20 color type "C“ print each --- 17 50 
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Fee 


Fee 


Fee 


(1) StHI ptclonal or documentary photographic prints; 
no more than three prints may be sold from any individu¬ 
al negative on each order Unlisted standard sizes of 
pnnts may be furnished, if available, at proportionate 

rates. 

16* x 20* color type "CT print, mounted on 20* x 24* 


cardboard, each .........—..$23.00 

70mm color totemegatrve, each-—~ 4.00 


(2) Aenal photographic pnnts. contact prints, or exact 
negative sizes, single-weight glossy or double-weight 
semi matte, black and white, per frame: 


Contact Prints: 

70mm Mm . . . . 

.- 300 

5" x 5". paper or Mm .. .. . . . . .. . 

3.00 

9" x 9", 10" x 10", paper . . .. 

_ 3.00 

9" x 9". 10" x 10". Wm . 

_ 450 

Enlargements: 

9" x 9”. (from 70mm only), paper _ _ 

_ 3.00 

9 " x 9", (from 70mm only), paper......— 

450 

12" x 12" thru 16" x 16" (1 5X). paper . 

6.00 

18" x 18" thru 20" x 20" (2X), paper ..— 

_ 750 

24" x 24" thru 30" x 30" (3X) paper .. 

9.00 

36" x 36" thru 40" x 40” (3X). paper 

. 18.00 


For an intermediate-size enlargement use 
the pnce listed for the next larger size 


(3) Aenal photographic indices and mosaic copies, 

each 


(t) Searching, per hour or franction thereof (includ¬ 
ing overhead costs)____$10 85 

(2) First print---- 2.10 

(3) Each additional print of same document..70 


(f) Copies of Medical Articles and 
Illustrations. Standards contained in the 
basic Instruction will be utilized in computing 
costs. 

(g) Claims, Litigation . (Includes court- 
martial records furnishing information from 
Report of Claims Investigations; e.g., 
automobile collision investigations and safety 
reports). Requests pertaining to private 
litigation and to cases in which the United 
States is a party and where court rules 
provide for reproduction of records without 
cost to the Government (if not covered in 

§ 288.9 (b) or (c)(m). 


Fee 


10* x 12*_ 4 50 

20* x 24*.....7.50 

(4) Reproduction of cover overlays, each 

Transparent foi film overlays.............. 3.75 

Transparent paper overlays—...—..... 2.25 


Pnce per fool 


Coo- Redoc- 
tact bon 


(5) Motion 


Color: ' 

16mm work print (positive work print 

from an original negative) ..— 0.20 0.28 

16mm reversal work print. .—.— .20 .28 

16mm color master .....—. .. .44 .75 

16mm dup negative (from master 

positive) ...—- .47 .52 

16mm reversal dup negative -- .47 52 

16mm internegative (from reversal 

original) ______ 1.00 . 

16mm short rolls (under 100 feet) . .07 (*) 

16mm tab-to-tab printing, add .. .18 (*) 

35mm work print (negaUve/positive) .... .26 -- 

35mm master positive .. .. .71 - 

35mm dup negative -—___ .71 - 

35mm reversal dup negative -- 1.41 -- 

35mm short rolls (under 100 feet) 

add. ... — .07 (») 

35mm tab-to-tab printing, add . .21 (*) 

Black and White 

16mm work print (negative/positive) .._ .12 .19 

16mm master positive (fine grain) _ .15 20 

16mm dup negative .. .24 .31 

16mm short rolls (under 200 feet), 

add.—__._ .07 (') 

16mm tab to-tab pnnbng. add . 08 (•) 

35mm work pnnt ......— .13 —...— 

35mm master positive .„. .17 . 

35mm dup negative _ 28 


(1) Searching and processing (per hour).—..— 10.85 

Minimum charge-----......—... 6.80 

(2) Office copy reproduction (minimum up to six 

reproduced Images)--—.-.— 2.85 

(3) Each additional image.——- .07 

(4) Certification and validation with seal, each.«. 4.25 


Note—C harges for professional search or re¬ 
search will be made In accordance with 
9 288.9G)(2). below. 


(h) Publications and Forms. A search and/ 
or processing fee, as described in $ 288.9(j)(l), 
will be made for requests requiring extensive 
time (1 hour or more). 


Fee 


(1) Shelf Stock. (Requesters may be furnished more 
than one copy ol publication or form if it does not 
deplete stock levels below projected planned usage.) 

0) Minimum fee per request (up to six printed 


pages) plus...—__ $2.85 

(A) Form, per copy —-- .07 

(B) Publications, per printed page—.— .01 

(C) Microfiche, per fiche____. .08 


(») (Examples: Cos! of 20 forms. $4.25; cost of a 
publication with 100 pages, S3.85, cost of micro¬ 
fiche publication consisting of 10 fiches, $3.65) 

(2) Office Copy Reproduction (when shelf stock is not 
available) 

(I) Minimum fee per request (up to six reproduced 

pages) ...—--—-— 2.85 

(*) Each additional page -- .07 

(in) Minimum charge first fiche.—... 7.10 

(iv) Each additional fiche —-,--— .14 


(i) Engineering Data (Microfilm). 


Fee 


’ To basic price. 


Fee 


Black and White: 

35mm short rolls (under 400 feet), add .. 07p) 

35mm tab-to-tab pnnbng. add _..._ OBT) 

Magnetic tape: 

Dubto (16mm, 35mm. 1/4") per hour - 64 85{*) 

Miscellaneous: 

Searching, each hour or fraction thereof14.70 
Minimum charge per order (including stock 

search) .«...__—... 28.25 

16mm film to 2 video tape (does not include 

tape) per hour _—....... 254.05 

Minimum charge __..... ....__—» 141.15 


' To basic price 
! Plus raw stock. 


(1) Aperture Cards: 

(i) Silver duplicate negative, per card -- 60 

When keypunched and verified, per card . 70 

(H) Diazo duplicate negative, per card .. .50 

When keypunched and verified, per card.60 

(2) 35mm roll film, per frame .—... .40 

(3) 16mm roll Mm. per frame.... ..... .35 

(4) Paper prints (engmeenng drawings), each -- .70 

(5) Paper reprints of microfilm indices, each -— .07 


(j) General. Charges for any additional 
services not specifically provided above, 
consistent with the provisions of the basic 
Instruction, will be made by the respective 
DoD Components at the following rates: 


Fee 


(3) Minimum charge for office copy reproduction 


(up to six images) ......— S2 85 

(4) Each additional image .....- .07 

(5) Each typewritten page ...„... 2.85 

(6) Certification and validation with seal, each .. 4 25 

(7) Hand-drawn plots and sketches, each hour or 

fraction thereof ____—..—. 8 15 


M. S. Healy. 

OSD Federal Register Liaison Officer, 
Washington Headquarters Services, 
Department of Defense. 

September 4,1980. 

|FR Doc. 80-27629 Filed 9-9-0O. 0:45 am) 

BILLING CODE 3810-70-M 


DEPARTMENT OF THE INTERIOR 
National Park Service 
36 CFR Part 28 

Fire Island National Seashore, New 
York; Zoning Standards 

agency: National Park Service. Interior. 
action: Final rule. 

summary: The Secretary of the Interior 
is directed, pursuant to the Fire Island 
National Seashore Act (16 U.S.C. 459e et 
seq .), to promulgate and amend zoning 
standards for the communities within 
the boundaries of the Seashore. Upon 
promulgation of the standards, the 
communities may submit zoning 
ordinances to the Secretary. If such 
ordinances conform to the standards, 
then upon approval of the ordinances by 
the Secretary, the Secretary’s authority 
to condemn certain property within the 
Seashore is suspended for property 
constructed or maintained in 
accordance with the standards. Since 
promulgation of the initial standards in 
1966, the Park Service has prepared a 
General Management Plan and Final 
Environmental Impact Statement for the 
Seashore and Congress has amended 
the Act to add a Dune District. On 
January 17,1980, revised zoning 
standards were published in the Federal 
Register (45 FR 3261), as a Final Rule 
with Comments. This Final Rule 
incorporates comments received on the 
January 17,1980, Final Rule. 

EFFECTIVE date: December 9,1980. 

FOR FURTHER INFORMATION CONTACT*. 
Joel Pickelner, Superintendent, Fire 
Island National Seashore, Patchogue, 
New York 11772, telephone: (516) 289- 
4810. 

SUPPLEMENTARY INFORMATION: 

Background 


(e) Construction and Engineering 
Information. Copies of aerial photograph 
maps, specifications, permits, charts, 
blueprints, and other technical engineering 
documents. 


(1) Clerical search and processing, per hour .. 

Minimum charge ......~ 

(2) Professional searching or researching - 

(To be established at actual hourly rate poor to 
search. A minimum charge will be estab¬ 
lished at 4 hourly rate.) --- 


Pub. L. 88-587, 78 Stat. 928, the Act 
establishing Fire Island National 
Seashore (the Seashore), was 
promulgated September 11,1964. The 


$1085 

6.80 
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Act appears at 16 U.S.C. 459e et seq. The 
first zoning standards for Fire Island 
National Seashore went into effect on 
April 2,1966, and were printed in the 
Code of Federal Regulations. Title 36. 
Part 28. 31 FR 5289. April 2.1966. The 
General Management Plan for Fire 
Island National Seashore was approved 
in March. 1978. The Plan proposes "A 
Model Zoning Ordinance” containing 
specific details regarding permitted land 
uses within the communities. This 
revision of the standards is also based 
upon studies made by McCormick and 
Sons, the Babcock Report, and the 
Nassau-Suffolk Regional Planning 
Board, as well as the Final 
Environmental Impact Statement, the 
Final General Management Plan, and 
the Dune District amendments in the 
National Parks and Recreation Act of 
1978. Pub. L 95-625 322(b), 92 Stat. 3489 
(1978). Within the boundaries of the 
Seashore are some seventeen 
identifiable communities. Fifteen of the 
communities are within municipal 
authority of either the Towns of 
Brookhaven or Islip. Two of the 
communities. Saltaire and Ocean Beach, 
are incorporated Villages with their own 
zoning authority. 

The January 17.1980. Final Rule with 
Comments reflected substantive 
changes needed to be consistent with 
the Plan, the FEIS. and the amendments, 
and reorganized the format from the 
1966 regulations. The Final Rule 
published today contains relatively few 
substantive chunges and corrects a few 
typographical errors. The major changes 
are summarized below. 

Major Changes 

Section 28.2(11) and 28.4(b)(l)(i) were 
revised to clarify the fact that biological 
or ecological sand-enhancing or 
stabilization measures are permitted 
uses in the Dune District and will not 
render undeveloped property into 
developed property. Therefore, the small 
diameter poles (which many 
homeowners use and which tend to 
dissipate wave energy and stabilize the 
dunes) may continue to be used 
although this amendment would not 
permit groins, dikes or other engineering 
solutions to erosion problems. 

The definition of “zoning authority” 
was expanded to permit villages or 
political subdivisions which may be 
established in the future to be included 
within these regulations even though 
they are not included by name now. 

The boundary of Saltaire was 
corrected. 

The Nonconforming Use section was 
revised by adding the word 
“intensified.” Citizens suggested that an 
existing nonconforming use might be 


made more consistent with the purposes 
of the Act (for instance the conversion 
of a disco to a restaurant) but that the 
regulations should be drafted to prevent 
a more intensive nonconformity (such as 
the conversion of a restaurant to a 
disco). 

Also in response to citizens' 
comments, the reconstruction of 
nonconforming uses was revised to 
permit reconstruction to commence 
within one year rather than to require it 
to be completed within one year. See 
§ 28.5(c)(l)(iv). 

Section 28.6(a)(3) of the zpning 
standards was revised to base the 28 
foot height limitation from “average 
ground level” instead of “the ground.” 

The provisions of § 28.7(b)(3) which 
describes the standards for Secretarial 
approval of local zoning ordinances 
have been revised to include protection 
for property losses as well as erosion 
losses. Similar language was also added 
to § 28.9 on emergency actions. 

A certified as completed survey, 
instead of a Certification of Occupancy, 
will be required for completed structures 
because of the National Park Service 
has been informed that the survey is a 
more appropriate document than the 
certificate to show that the structure has 
been completed as required. The zoning 
authority has also been provided fifteen 
days, instead of five days, to send the 
Superintendent copies of their action on 
applications for variances, exceptions, 
special permits or surveys. 

The following chart, which was 
published in the January 17.1980, Final 
Rule with Comments, is included again 
to assist the public. It is unchanged. 
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Discussion of Major Comments 

The majority of the changes which 
have been made and are summarized 
above were made in response to citizen 
comments. Other comments are 
discussed below. 

Questions were raised regarding the 
use of the phrase "toe of the natural 
foredune line." As explained in the Final 
Rule with Comments, this phrase was 
used in the legislative history and in 
Congressional-Departmental 
correspondence at the time of passage 
of the Act to distinguish between the 
communities and the beach-Seashore 
District. The toe of the foredune is 
defined by coastal geologists as the 
point of change between the generally 
flat slope of the beach and the steeper 
slope of the dune. It is not the crest of 
the dune. 

Public commentators also requested 
that nonconforming structures be 
permitted to be moved. Section 
28.5(b)(3) now provides that 
nonconforming stuctures may either be 
moved on the same lot, as long as such 
movement does not exceed lot density 
standards, or may be moved to bring the 
structure into conformity with current 
standards. 

One commentator requested 
clarification of the term "Exception to a 
zoning ordinance." The phrase appears 
in the Act. Since the Act contemplates 
that all new developments or uses 
which do not conform to the approved 
local ordinance are subject to 
condemnation, even if a development or 
use does not require a variance under 
the procedures or doctrines of local or 
New York law. this section makes clear 
that condemnation authority does 
extend to such inconsistent uses. For 
instance under the procedures followed 
to implement some local grandfathering 
provisions, such as single separate 
ownership, new construction on a 
nonconforming lot is not required to go 
through the zoning authority’s variance 
procedure. Since the use would than be 
inconsistent with the approved zoning 
ordinance, it would be an "exception to 
a zoning ordinance," and render the 
property subject to condemnation under 
Federal law. 

Drafting Information 

The principal authors of this 
document are Robin Lepore, Esq., Office 
of the Regional Solicitor, Northeast 
Region. Department of the Interior and 
Richard W. Marks, former 
Superintendent, Fire Island National 
Seashore. However, other personnel 
from the office of the Superintendent 
participated in its development. 


Impact Analysis 

The National Park Service has 
determined that the regulation contained 
in this rulemaking is not significant, as 
that term is defined in 43 CFR Part 14, 
nor does it require the preparation of a 
regulatory analysis pursuant to the 
provisions of this authority. The 
Environmental Impact Statement 
prepared by the National Park Service in 
1978 for the General Management Plan 
for Fire Island National Seashore covers 
the adoption of these revised zoning 
standards. 

Authority 

Section 3 of the Act of August 25,1916 
(39 Stat. 535, as amended; 16 U.S.C. 3): 
Section 3 of the Act of September 11, 
1964 (78 Stat. 930; 16 U.S.C. 459e-2); 245 
DM 1 (44 FR 23384); and National Park 
Service Order No. 77 (38 FR 7478), as 
amended. 

F. Ross Holland, )r. t 

Acting Associate Director ; Management and 
Operations . 

In consideration of the foregoing. Part 
28 of Title 36 of the Code of Federal 
Regulations is hereby amended as 
follows; 

PART 28—FIRE ISLAND NATIONAL 
SEASHORE; ZONING REGULATIONS 

Subpart A—Zoning Standards 

Sec. 

28.1 Purpose. 

28.2 Definitions. 

28.3 Boundaries. 

28.4 Permitted and prohibited uses. 

28.5 Non-conforming uses. 

28.6 Zoning standards. 

28.7 Approval of local zoning ordinances. 

28.8 Variance procedures. 

28.9 Emergency action. 

Subpart B—Condemnation Authority 

28.21 Condemnation authority of the 
Secretary. 

28.22 Certificates of suspension of authority 
for acquisition by condemnation. 

28.23 Severabili.ty. 

Authority; Sec. 3. Act of August 25,1916, 39 
Stat. 535, as amended (16 U.S.C. 3); sec. 3 of 
the Act of September 11.1964, 78 Stat 930 (16 
U.S.C. 459e-2); 245 DM 1 (44 FR 23384) as 
amended, and National Park Service Order 
No. 77 (38 FR 7478) as amended. 

Subpart A—Zoning Standards 

§28.1 Purpose. 

(a) To the extent consistent with the 
legislation creating the Fire Island 
National Seashore (the Seashore), the 
development and management of the 
Seashore will be conducted with the 
primary aim of conserving and 
preserving certain relatively unspoiled 
and undeveloped beaches, dunes and 


other natural resources while assuring 
the widest possible public use, 
understanding and enjoyment of its 
natural and scientific features. This 
contemplates a broad range of outdoor 
recreational activities, including, but not 
limited to, hiking, boating, swimming, 
fishing, picnicking, nature study, 
beachcombing, and any such activities 
that shall be compatible with wise 
resource management and the physical 
capabilities of the Seashore. 

(b) The regulations in this part are 
designed to establish enforceable 
minimum standards to which local 
zoning ordinances within the Seashore 
must conform if certain properties 
within the Seashore are to be exempt 
from condemnation. These regulations 
do not establish minimum standards 
which are directly enforceable (other 
than through condemnation) against 
property within the Seashore as federal 
zoning; rather these standards provide 
the basis for determining what 
constitutes conforming local zoning 
ordinances. These standards are 
intended: (1) To prohibit new 
commercial or industrial uses of all 
property within the Seashore or the 
expansion of existing commercial or 
industrial uses, other than uses which 
the Secretary of the Interior (the 
Secretary) considers are consistent with 
the purposes of the Act; 

(2) To promote the protection of the 
land within the Seashore in keeping 
with the purposes of the Act by means 
of minimum acreage, frontage, and 
setback requirements, and other such 
environmental, aesthetic, protective, and 
development controls; 

(3) To recognize that the zoning 
authorities have the initial interest and 
authority over the use of land within the 
Seashore and that respect for diversity 
and uniqueness of the character of Fire 
Island communities is in the public 
interest; and 

(4) To provide that private property 
within the Community Development 
District, both "improved" and 
"unimproved", may be retained by its 
owner as long as it is maintained in 
accordance with approved local zoning 
requirements. To provide that within the 
Seashore District, private "improved 
property" may be retained by its owner 
as long as it is maintained in accordance 
with approved local zoning 
requirements. And to provide that in the 
Dune District, private undeveloped 
property, if otherwise subject to 
condemnation, may be retained by its 
owner ds long as it is maintained in its 
natural state. 

(c) The Secretary may utilize any 
other statutory authority available to 
him for the conservation and 
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development of natural resources to the 
extent he finds that such authority will 
further the purposes of the Act. 

§28.2 Definitions. 

(1) “Accessory structure” shall mean 
any development which is located on 
the same lot as the principal building or 
use. is customarily incidental and 
subordinate to the principal building or 
use, and is not used for overnight 
habitation. Accessory structure may 
include storage sheds, docks, decks, 
patios, swimming pools or tennis courts, 
but shall not include bicycle racks and 
the single primary access walk. 
Accessory structure shall also include 
guest houses without cooking facilities 
used for overnight habitation. 

(2) "Act” shall mean the Act of 
September 11,1964, Pub. L. 88-587 (78 
Stat. 928,16 U.S.C. 459e), as amended, 
as further amended by Section 322 of the 
Act of November 10.1978, Pub. L 95-825 
(92 Stat. 3488). 

(3) “Building” shall mean an enclosed 
structure having a roof supported by 
columns, walls, or cantilevers and if 
separated by a party wall without 
openings, it shall be deemed a separate 
’building”. 

(4) “Developed property” shall mean 
any property which has been altered 
from its natural state by the construction 
or erection of materials located in. upon, 
or attached to something located in or 
upon the ground. Such alterations may 
include buildings, decks, swimming 
pools, storage sheds, patios, docks, 
tennis courts, septic systems or leaching 
fields, walkways, groins, fences and 
signs (except dune protection fences and 
signs], roads. retaining walls, grading, 
artificial fill, or other structures or 
materials excluding live vegetation. 

(5) “Development” shall mean any 
activity, action, or alteration which 
changes undeveloped property into 
developed property. 

(6) "Exception to a zoning ordinance” 
shall mean any development or change 
in use of developed property which is 
not regulated by the zoning ordinance or 
the variance procedures of the zoning 
authority, or if regulated by the zoning 
ordinance fails to conform to the 
approved ordinance or the standards of 
the Secretary. 

(7) “Guest house” shall mean an 
accessory structure on the same lot as 
the principal building for the temporary 
accommodation of guests of residents 
living in the principal building, without 
any cooking facilities. 

(8) “Improved property” is a type of 
developed property which is defined by 
the Act to mean any building, the 
construction of which was begun prior 
to July 1.1963, together with such 


amount of land on which said building is 
situated as the Secretary considers 
reasonably necessary to the use of said 
building not, however, to exceed 2 acres 
in the case of a residence or 10 acres in 
the case of a commercial use. The 
Secretary may exclude from such 
“improved property” any beach or 
waters, as well as land adjoining such 
beach or waters, which he deems 
necessary for public access thereto. 

(9) “Local law” shall mean the state 
and town or village law applicable to 
the development, use or lot. 

(10) “Lot” shall mean a parcel of land 
which meets the minimum acreage and 
frontage requirements of the local 
zoning authority and is occupied or 
capable of being legally occupied by one 

(1) principal building or main building, 
and the accessory structures or uses 
including such open spaces as are 
required by these standards, but in no 
case shall a lot include lands below the 
toe of the natural foredune line. 

(11) “Undeveloped property” shall 
mean any property which has not been 
altered from its natural state with the 
exception of such dune protection 
measures as snow fencing, beach 
nourishment, dune grass planting, or 
other approved biological or ecological 
sand-enhancing or stabilization 
methods. 

(12) “Unimproved property” shall 
mean either (1) undeveloped property, or 

(2) property which is developed property 
but not “improved property”. 

(13) “Zoning authority” shall mean the 
Town of Brookhaven, the Town of Islip, 
the Village of Saltaire, the Village of 
Ocean Beach and/or any other legally 
incorporated village or political 
subdivision hereafter created. 

§ 28.3 Boundaries: The Community 
Development District; The Dune District; 

The Seashore District 

(a) Generally: The boundaries of the 
Seashore are described in the Act, as 
amended, and are delineated on the 
official boundary maps OGP-0002, dated 
June 1984 and amended by OGP-O004, 
dated May 1978. The maps are available 
for inspection at the Seashore 
headquarters. There are three districts: 
the Community Development District, 
the Seashore District, and the Dune 
District. 

(b) The Community Development 
District: (1) The seventeen communities 
which comprise the Community 
Development District are set out below 
with their respective boundaries: (i) 
Lighthouse Shores—Kismet Park Unit 

West Boundary: 100 feet west of the west line 

of West Lighthouse Walk. 

East Boundary: 80 feet east of the east line of 

Pine Street. 


(ii) Seabay Beach Unit 

West Boundary: Approximately 94 feet west 
of the west line of Seabay Walk. 

East Boundary: Approximately 94 feet east of 
the east line of Seabay Walk. 

(iii) Saltaire 

West Boundary: By the east side of National 
Park Service Tract 2204. 

East Boundary: 85 feet east of the east side of 
East Walk. 

(iv) Fair Harbor 

West Boundary: By the east side of Broadway 
Walk. 

East Boundary: By the east side of Spruce 
Walk. 

(v) Dunewood 

West Boundary: By the east side of Spruce 
Walk. 

East Boundary: Approximately 84.8 feet east 
of the east side of East Walk. 

(vi) Lonelyville 

West Boundary: Approximately 84.8 feet east 
of the east side of East Walk. 

East Boundary: Approximately 100 feet east 
of the east side of Raven Walk. 

(vii) Atlantique 

West Boundary: 80 feet west of the west line 
of Sea Breeze Walk. 

East Boundary: 80 feet east of the east line of 
East End Walk. 

(viii) Robbins Rest 

West Boundary: The west side of Broadway 
Walk. 

East Boundary: Approximately 112 feet east 
of the east side of Ocean Pathway. 

(ix) Fire Island Summer Club— 
Corneille Estates 

See combined boundary at subdivision (xiH) 
of this subparagraph. 

(x) Ocean Beach 

See combined boundary at subdivision (xiii) 
of this subparagraph. 

(xi) Seaview 

See combined boundary at subdivision (xiii) 
of this subparagraph. 

(xii) Ocean Bay Park 

See combined boundary at subdivision (xiii) 
of this subparagraph. 

(xiii) Point O' Woods For (ixHxiii): 

West Boundary: Approximately 320 fee! west 
of the west side of First Walk. 

East Boundary: Approximately 200 feet east 
of the east line of Division Street 

(xlv) Cherry Grove 

West Boundary: The west line of West Walk. 
East Boundary: Approximately 100 feet east 
of the east side of Ivy Walk. 

(xv) Fire Island Pines 

West Boundary: Approximately 150 feet west 
of Sandy Walk or formerly known as the 
west line of Sammis lot No. 27. 
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East Boundary: Approximately 120 feet east 
of Sail Walk or formerly known as the east 
line of Sammis lot No. 27. 

(xvi) Water Island 

West Boundary: The west line of Charach 
Walk. 

East Boundary: Approximately 100 feet east 
of the east side of East Walk. 

(xvii) Davis Park 

West Boundary: The line approximately 90 
feet west of the west side of Eider Duck 
Walk. * 

East Boundary: The east line of Ocean Ridge, 
formerly known as Sammis Lot #41, 

Section 3. 

(xviii) Northern boundary of 
communities. 

(i)—{xviii) is the mean high water line on the 
south shore of the Great South Bay. 

(xix) Southern boundary of the 
communities, 

(i)-(xvii) is the toe of the natural foredune 
line parallel with the Atlantic Ocean. 

(c) The Dune District: The Dune 
District shall extend from the mean high 
tide line to 40 feet landward of the 
primary natural high dune crest, as 
defined by Fire Island National 
Seashore on OGP 0004 and on Suffolk 
County Property Maps, section numbers 
491-498 (Islip), 002 (Ocean Beach). 002- 
004 (Saltaire), and 985.70-987 
(Brookhaven), as mapped in November 
1976. Map overlays of the Dune District 
are available for inspection in the 
Superintendent’s office. The Dune 
District overlaps portions of the 
Community Development District and 
the Seashore District. 

(d) The Seashore District: The 
Seashore District shall comprise all 
portions of the lands and waters within 
the boundary of the Seashore which are 
not included in the Community 
Development District with the exception 
of the headquarters facilities at 
Patchogue. 

§ 28.4 Permitted and prohibited uses. 

(a) The Community Development 
District: (1) Permitted Uses: (i) Principal, 
Accessory and Professional Uses: As 
principal uses, the construction and * 
maintenance of detached buildings to be 
used as single family dwellings and 
churches, schools, or community 
buildings, and accessory uses. Offices 
for professional occupations (physician, 
dentist, etc.) incidental to a residential 
use must be utilized by the person 
residing on the premises and may not 
exceed more than l/3 of the first floor 
area if part of the principal structure. 

(ii) Existing commercial and industrial 
uses providing a service to the 
community in support of community 
living and authorized by a special use 


permit from the Secretary and a special 
permit from the zoning authority. 

(2) Prohibited Uses: (i) The 
construction, or expansion of apartment 
or other multiple dwellings or 
conversion of existing buildings for 
multiple occupancy. 

(ii) The construction or expansion of 
guest houses with cooking facilities, or 
conversion of existing structures for 
guest houses with cooking facilities. 

(iii) The construction of inground 
swimming or diving pools. 

(iv) The subdivision of land into lots 
which do not meet the requirements of 
approved zoning ordinances. 

(v) New commercial or industrial uses 
without a special use permit from the 
Secretary and a special permit from the 
zoning authority. The zoning authority 
may further restrict commercial or 
industrial uses to commercial zones. 
Such uses must provide a service to the 
community in support of community 
living. Any change in use of existing 
commercial and industrial uses 
including construction, expansion or 
conversion of existing structures or 
changes in type, mode or manner of 
operation constitutes a new commercial 
or industrial use. 

(b) The Dune District: (1) Permitted 
Uses: (i) Community vehicular and 
private or community pedestrian dune 
crossings permitted by the zoning 
authority and approved by the Secretary 
necessary for access to areas behind the 
dune and such dune protection 
measures as snow fencing, beach 
nourishment, dune grass planting, or 
other approved biological or ecological 
sand-enhancing or stabilization 
methods. 

(ii) Residential use and maintenance 
of existing structures or reconstruction 
in accordance with § 28.5. 

(2) Prohibited Uses: Any development 
subsequent to November 10,1978 
including construction of new structures 
and expansion of existing structures, 
such as buildings, bulkheads, piles, 
septic systems, revetments, decks, in- 
ground swimming or diving pools, and 
other structures or man-made dune 
stabilization devices (except those 
permitted in § 28.4(b)(1)) and all uses of 
the dune including recreational uses. 

(3) Conflict with other provisions: If a 
development, or lot lies (i) partially 
within the Dune District and partially in 
the Community Development District, or 
(ii) partially within the Dune District 
and partially within the Seashore 
District, and the standards applicable to 
such development, lot or use are in 
conflict, the standards for the Dune 
District shall prevail for the portion of 
the development, lot or use which lies 
within the Dune District 


(c) The Seashore District: (1) The 
Seashore District: (i) Permitted Uses of 
Privately-held Property: Residential use 
and maintenance of ’’improved 
property” may be continued. New 
development on "improved property” or 
the alteration or movement of 
"improved property” may be permitted 
if consistent with § 28.6 and does not 
increase lot coverage. "Unimproved 
property” which has been developed 
may be maintained but may not be 
altered or moved. General recreation, 
environmental and historic education, 
and natural resource protection uses 
and facilities are permitted if consistent 
with the uses and facilities appropriate 
with each zone as set forth in the 
General Management Plan and Final 
Environmental Impact Statement. 

Section 28.4(a)(i)(ii) shall apply in the 
Seashore District. 

(ii) Prohibited Uses of Privately-held 
Property: Development or expansion of 
any property other than "improved 
property” is prohibited. The provisions 
of § 28.4(a)(2) shall apply in the 
Seashore District. 

(iii) Permitted Uses of Publicly-held 
Property: General recreation, 
environmental and historic education 
and natural resources protection uses 
and facilities consistent with the uses 
and facilities appropriate for each zone 
as set forth in the General Management 
Plan and Final Environmental Impact 
Statement. 

§ 28.5 Nonconforming uses. 

(a) Any development or use lawfully 
in existence under local law as of July 1, 
1963 and rendered nonconforming by the 
Act or the original zoning standards 
published in 31 FR 5289 on April 2,1966, 
or any development or use consistent 
with the original Act or standards but 
rendered nonconforming by subsequent 
amendments to the Act or standards, 
may continue (including routine repair 
and maintenance), subject to the 
provisions of this section, and will not 
lose its exemption from condemnation, if 
otherwise eligible. 

(b) Change in Nonconforming Uses: (1) 
No nonconforming development or use 
shall be altered, intensified, enlarged, or 
extended (excepting routine repair and 
maintenance), unless such alteration, 
enlargement, or extension conforms to 
these regulations. 

(2) Any nonconforming use which has 
been abandoned for more than one (1) 
year shall not be resumed or replaced 
by another nonconforming use. 

(3) A nonconforming structure may be 
moved to bring it into conformity with 
current standards or may be moved on 
the same lot, as long as such movement 
does not exceed lot density standards. 
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(c) Reconstruction of Nonconforming 
Uses: (1) Genera! Rules. The following 
general rules shall apply to all 
nonconforming uses: (i) If a 
nonconforming development or use is 
severely damaged (as determined by fair 
professional insurance practices), 
destroyed or rendered a hazard, 
whether by fire, natural disaster, 
abandonment or neglect, no alteration, 
intensification, enlargement, 
reconstruction or extension shall be 
permitted without compliance with 
these regulations; 

(ii) No property within the Seashore 
built in violation of local law when 
constructed may be reconstructed 
except in compliance with these 
regulations; 

(iii) If the nonconforming building can 
be brought into conformity with current 
standards, then it shall be reconstructed 
as to conform to current standards. If 
the building can conform to all 
standards of this regulation, except for 
minimum lot sized or setback 
requirements, then it may be 
reconstructed, subject to the specific 
rules of § 28.5(c)(2); 

(iv) The reconstruction shall be 
commenced within one (1) year of the 
damage, destruction or abandonment; 
and 

(v) Commercial and industrial uses 
shall not be reconstructed without a 
special use permit from the Secretary 
and a special permit from the zoning 
authority. 

(2) Specific Rules*. No nonconforming 
use shall be reconstructed without 
compliance with the appropriate specific 
rule as follows: (I) “Improved property’* 
in the Community Development District 
or in the Seashore District may be 
reconstructed to its previous dimensions 
provided the building conformed to 
minimum lot sizes and setback 
requirements or had a variance or 
exception issued by the zoning authority 
at the time of original construction; 

(ii) “Improved property” in the Dune 
District portions of the Community 
Development District and the Seashore 
District may be reconstructed only if it 
can conform to all current zoning 
standards and provided the building 
conformed to minimum lot sizes and 
setback requirements or had a variance 
or exception issued by the zoning 
authority at the time of original 
construction. 

(iii) “Unimproved property” in the 
Community Development District may 
be reconstructed to its previous 
dimensions provided the building 
conformed to minimum lot sizes and 
setback requirements at the time of 
original construction. “Unimproved 
property” in the Dune District portion of 


the Community Development District 
may be reconstructed if it can conform 
to all current zoning standards and 
provided the building conformed to 
minimum lot sizes and setback 
requirements at the time of original 
construction. If such “unimproved 
property" wa9 built pursuant to a 
variance or exception issued by the 
zoning authority, the owner may apply 
to the zoning authority for a special 
permit to reconstruct to previous * 
dimensions under local law. However, 
such structures are not eligible for a 
Certificate of Suspension of Authority to 
Acquire Property by Condemnation. The 
Secretary may object to the issuance of 
the special permit or take other 
measures as appropriate under these 
regulations or local law. 

(iv) “Umimproved property” in the 
Seashore District and “umimproved 
property*’ in the Dune District portion of 
the Seashore District may not be rebuilt. 

§ 28.6 Zoning standards. 

(a) No use permitted under § 28.4 may 
be constructed, altered, or conducted 
unless it complies with the general and 
specific standards prescribed in these 
regulations and is consistent with the 
objectives and purposes of the Act. 

From time to time these standards will 
be reviewed and. if necessary, revised 
through the issuance of amended 
regulations. 

(1) Maximum plot occupancy shall not 
exceed 25 percent for principal 
structures and 10 percent for accessory 
structures. Plot occupancy shall be 
calculated to include any extensions of 
the upper floors beyond area of the 
ground floor; 

(2) Maximum second floor area shall 
not exceed 25 percent of total plot 
occupancy; 

(3) At no point of the building shall 
the roof be more than 28 feet above 
average ground level. The roof includes 
gables, dormers, stairwells, chimneys or 
other protrusions in excess of two 
square feet in base area but does not 
include vent stacks or such protrusions 
less than two square feet in base area. 
The ground is the surface of the sand or 
earth and does not include walkways, 
decks, vegetation, artificial fill, retaining 
walls or other man-made alterations 
from the natural state. 

(4) There shall be a maximum of one 
kitchen and 2 l /i bathrooms per building 
lot; 

(5) Those provisions relating to 
acreage, frontage, and setback 
requirements contained in zoning 
ordinances of the towns of Brookhaven 
and Isiip and Villages of Ocean Beach 
and Saltaire which are in effect on Fire 
Island as of September 10,1980, are 


hereby incorporated as the acreage, 
frontage, and setback standards for 
developments within the Seashore, 
provided the zoning authority provides 
the Secretary and the Superintendent of 
the Seashore (the Superintendent) 
within sixty (60) days of the effective 
date of these regulations a certified copy 
of the acreage, frontage and setback 
requirements in effect on the date of 
publication. Amendments to acreage, 
frontage, and setback requirements by 
the zoning authority will be 
incorporated as the Standards for the 
Seashore provided such amendments 
are approved by the Secretary pursuant 
to § 28.7. 

(6) Signs. No sign shall be self- 
illuminated. In residential zones within 
the Community Development District 
and throughout the Seashore District, 
signs shall not exceed one square foot in 
area. If the zoning authority has 
established a commercial zone, signs for 
commercial or industrial uses in such 
zone shall be limited to four square feet 
in area. All signs are limited in number 
to one per premises and shall be located 
on premises where the use occurs. 
Nonconforming signs may continue such 
nonconformity until they are destroyed, 
structurally altered, reconstructed, 
changed, or moved. Noncommercial 
signs to be used for public information, 
orientation, or education purposes may 
be larger, by special permit of the zoning 
authority and the Superintendent. 

§ 28.7 Approval of focal zoning 
ordinances. 

(a) After promulgation of these 
regulations, a zoning authority may 
submit a certified copy of its ordinance 
for approval by the Secretary. If the 
zoning authority relies upon provisions 
of New York law or provisions of the 
town or village ordinance not contained 
within the zoning sections to meet some 
of the standards set forth in these 
regulations, the transmittal letter shall 
specify what other provisions are being 
relied upon and certified copies of such 
provisions shall also be submitted. 

(b) The Secretary shall approve any 
zoning ordinances or amendments to 
approved zoning ordinances submitted 
to him which conform to these 
regulations. He may not however, 
approve an ordinance or amendment 
thereto which: (1) Contains any 
provision that he considers adverse to 
the protection and development of the 
Seashore; 

(2) Does not provide appropriate 
limitations, requirements or restrictions 
upon the burning of cover and trash, the 
excavation, displacement, or removal of 
sand, or vegetation and the dumping, 
storing or piling of refuse materials, 
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equipment, or other unsightly objects 
which would detract from the cultural 
and natural scene; 

(3) Does not contain appropriate 
regulations to lessen the potential for 
flood and related erosion and property 
losses consistent with the Federal 
Insurance Administration's National 
Flood Insurance Program criteria for 
"Land Management and Use," as set 
forth in 24 CFR Part 1910, subpart A, as 
it may from time to time be amended; 
and 

(4) Fails to provide for the variance 
procedures of § 28.8. 

(c) Revocation of Approval of Local 
Zoning Ordinances. The Secretary shall 
revoke the approval of any ordinance or 
of a portion of an ordinance which fails 
to conform to these regulations as they 
shall be amended from time to time. 

Upon resubmission of an amended 
ordinance, the Secretary shall approve 
such ordinance, if it conforms with 
§ 28.7(b). 

§ 28.8 Variance procedures. 

(a) For "improved property", if the 
owner of such structure cannot comply 
with the requirements of such 
ordinance, the owner may file an 
application for a variance with the 
zoning authority and send a copy of 
such application to the Superintendent. 
For "unimproved property", variances, 
exceptions or uses inconsistent with 
these standards will render the property 
subject to acquisition by condemnation. 

(b) The zoning authority shall send the 
Superintendent a copy of all 
applications for variances, exceptions, 
special permits and a certified as 
completed survey submitted to the 
zoning authority within five calendar 
days of their submission by the 
applicant. 

(c) The zoning authority shall send the 
Superintendent written notice of the 
dates and times of public hearings to be 
held concerning such applications no 
less than 10 days prior to such hearings. 

(d) The zoning authority shall send the 
Superintendent written notice within 
fifteen calendar days of the approval or 
disapproval of all applications for a 
variance, exception, special permit or 
certified as completed survey and copies 
of any variances, exceptions, special 
permits or certificates which have been 
granted; 

(e) The Superintendent, within 15 
working days of the receipt of a copy of 
an application for a variance, exception 
or special permit submitted to the zoning 
authority, shall inform the applicant and 
the appropriate zoning authority 
whether or not it conforms to the 
standards of these regulations, and 


whether or not it will be subject to 
potential acquisition by condemnation. 

If the application does not conform to 
the standards, the Superintendent shall 
also inform the applicant that should the 
application be granted, the Park Service 
may seek to enjoin the development and 
acquire the property by condemnation, 
subject to available funds. 

(0 The Park Service may also appeal 
the decision of the zoning authority 
pursuant to procedures of local law. 

(g) The zoning authority shall serid 
copies of all correspondence referred to 
above to; 

The Superintendent. 

Special Attention: Zoning, 

Fire Island National Seashore. 

120 Laurel Street, 

Patchogue, New York 11772. 

§ 28.9 Emergency action. 

In the rare situation where immediate 
action by an agency or person is 
essential to avoid or eliminate an 
immediate threat to the public health or 
safety, or a serious and immediate 
threat to private property or natural 
resources, a temporary use may for the 
purposes of these regulations, 
commence without a permit from the 
zoning authority, provided that the 
agency or person obtains the prior 
approval of the Superintendent. In ail 
cases an application must be sent to the 
zoning authority and a copy to the 
Superintendent within 10 days of the 
commencement of the use and the 
applicant shall commence full 
compliance with the provisions of these 
regulations. Where the reasons for 
undertaking the emergency action no 
longer exist, any emergency action 
taken under this section shall cease until 
the provisions of these regulations have 
been complied with. 

Subpart B—Condemnation Authori(V 

§ 28.21 Condemnation authority of the 
Secretary. 

(a) The Secretary has the authority to 
exercise his powers of condemnation 
with respect to: (1) Private property 
within the 8-mile area between the 
eastern boundary of Davis Park and the 
westerly boundary of the Smith Point 
County Park; 

(2) Any beach or water and such 
adjoining land as he determines is 
necessary for access to the beach or 
water; 

(3) Any property in the Seashore if the 
appropriate zoning authority does not 
have in force and applicable to such 
property a zoning ordinance adopted by 
the zoning authority and approved by 
the Secretary; 


(4) Any property not within the 
definition of "improved property" if 
located outside of the Community 
Development District; 

(5) Any "improved property", if it is 
not maintained in accordance with the 
zoning ordinance approved by the 
Secretary, is made subject to a variance 
under, or becomes for any reason an 
exception to an approved ordinance, or 
is subject to any variance, exception or 
use that fails to conform to any 
applicable standard contained in these 
regulations; 

(6) Any "unimproved property" within 
the Community Development District if 
it is made the subject of a variance, 
exception or use; 

(7) Any property for which the 
Certificate of Suspension of Authority 
for Acquisition by Condemnation has 
been revoked; 

(8) Any property which has been 
granted a variance, exception or special 
use permit and fails to conform to any 
applicable standard contained in these 
regulations and the Secretary did not 
receive and approve a copy of the 
application for such variance, exception 
or special use permit; or 

(9) Any property, if the approval of the 
ordinance of the zoning authority has 
been revoked or partially revoked, and 
such property fails to conform to these 
standards, as amended. 

(b) Undeveloped property which is 
otherwise subject to condemnation 
under the Act is not subject to 
condemnation if it is located in the Dune 
District and is maintained in its natural 
state. 

(c) The above provisions shall not be 
interpreted to otherwise limit or 
circumscribe the authority of the 
Secretary to condemn property as 
provided by the Act, or other provisions 
of law. 

§ 28.22 Certificates of suspension of 
authority for acquisition by condemnation. 

The Secretary shall furnish to any 
eligible party in interest upon request a 
Certificate of Suspension of Authority 
for Acquisition by Condemnation for 
any property with respect to which the 
Secretary’s authority to acquire by 
condemnation is suspended. 

§ 28.23 Severability. 

The invalidation of any provision of 
this Part 28 by any court of competent 
jurisdication shall not invalidate any 
other provision hereof. 

(FR Doc. 00-27851 Filed 9-9-80:8:45 am) 

BILLING CODE 4310-70-M 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 
IFRL 1576-7] 

Approval and Promulgation of 
Implementation Plans; Florida: 
Temporary Relaxation of Particulate 
Emission Limits for Florida Power & 
Light Co/s Sanford Plant 

agency: Environmental Protection 
Agency (EPA). 
action: Final rule. 

SUMMARY: EPA today approves a 
revision to the Florida State 
Implementation Plan which will allow 
the Florida Power and Light Company to 
conduct a temporary test to determine 
the feasibility of burning a mixture of 
coal and oil in a 400 megawatt utility 
boiler designed to bum oil only. The 
results of the test will indicate whether 
similar units can be converted to coal- 
oil mixtures to reduce dependence on 
foreign oil. The selected boiler, Unit 4 at 
the Florida Power and Light, Sanford 
generating station, has insufficient air 
pollution controls to meet present State 
emission limitations for boilers burning 
coal. The revision allows a temporary 
relaxation of the particulate, visible, and 
excess emission limitations in Order to 
allow the test to be conducted without 
the installation of additional air 
pollution controls. On May 2.1980, EPA 
proposed approval of this revision to the 
Florida Plan (45 FR 29312). No adverse 
comments were received during the 30 
day public comment period following 
the proposal. Therefore, EPA is 
approving the proposed revision. 
EFFECTIVE DATE: October 10,1980. 

FOR FURTHER INFORMATION CONTACT: 
Archie Lee, Air Programs Branch, EPA 
Region IV, 345 Courtland Street NE., 
Atlanta, Georgia 30365. 404/881-3286 or 
FTS 257-3286. 

SUPPLEMENTARY INFORMATION: On 

February 4,1980, the Florida Department 
of Environmental Regulation submitted 
to EPA the proposed implementation 
plan revision described above in the 
Summary. To accommodate the test 
bum, it is necessary to relax the State 
limitations on particulate emissions, 
visible emissions, and excess emissions. 
The effective period of the relaxation 
begins on the date that the coal-oil 
mixture has first been burned at Unit 4 
and ends when the mixture has been 
burned to produce 1,152.000 megawatt 
hours of electricity or twelve months 
from the initial burn date, whichever 
comes first. Also, a change is required in 
an SIP revision approved by EPA on 


February 29,1980 (45 FR 13455), which 
allowed the Sanford Plant to meet 
emission limits higher than those 
previously allowed, but lower than 
those promulgated today. The previous 
SIP limitation for Sanford Unit 4 was 0.1 
pound of particulate matter per million 
BTU’s heat input (lb/MMBTU). The SIP 
revision for Sanford Units 3. 4, and 5 
approved on February 29,1980 (45 FR 
13455), allows particulate emissions of 
0.3 lb/MMBTU. The revision 
promulgated today allows a limit of 5150 » 
pounds of particulate per hour for Unit 4, 
averaged over 24 hours, with an 
alternative plantwide limit of 6850 
pounds per hour, averaged over 24 
hours. For visible emissions and for 
mass emissions during certain 
conditions, such as startup, shutdown, 
and malfunction, the revision 
promulgated today grants a complete 
exemption during the test period. 

The test at Sanford Unit 4 is subject to 
EPA regulations for the Prevention of 
Significant Air Quality Deterioration 
(PSD), 40 CFR 52.21. A PSD permit for 
the proposed test was issued on 
February 20,1980. The permit contains 
conditions which include a limitation on 
particulate emissions of 5,639 pounds 
per hour and 1.57 lb/MMBTU. 

The variance which was issued and 
submitted as an SIP revision contains 
SOa emission limits necessary to protect 
the Federal PSD Increments for Class II 
areas. The variance requires that the 
emission limits be met by limiting Unit 4 
to 2.75 lb/MMBTU when Units 3 and 5 
are emitting at a rate of 2.59 lb/MMBTU, 
or by limiting Unit 4 to 2.51 lb/MMBTU 
when Units 3 and 5 are emitting at a rate 
of 2.75 lb/MMBTU. 

The proposed SIP revision submitted 
by Florida has been reviewed by EPA 
and found to comply with all 
requirements of the Clean Air Act and 
EPA regulations promulgated 
thereunder. In order to monitor 
compliance with the proposed emission 
limitations, the company will conduct 
particulate emission tests at appropriate 
intervals. Emission tests required under 
the State SIP submittal will be sufficient 
to meet EPA requirements for 
particulate tests at Unit 4 if EPA test 
methods are employed. In addition, fuel 
analyses will be required in order to 
determine compliance with SO a limits. 
Since some of the emission limitations 
are based upon simultaneous emission 
rates from all three boilers at the plant, 
a procedure must be developed for 
relating emission rates to other, more 
quickly measured, operating' 
characteristics. Accordingly, the 
company will be required to develop 
correlations using results of the Unit 4 


emission tests, opacity observations and 
megawatt load, in order to enable the 
State and EPA to determine continuing 
compliance. These data will be used in 
conjunction with the assumption that 
Units 3 and 5 are always emitting 
particulate matter at the maximum 
allowable emission rate of 0.3 lbs/ 
MMBTU at all loads in order to 
determine compliance with the 
plantwide particulate limit. The test 
protocol, including identification of test 
methods to be used, was developed by 
EPA, the State, and the company during 
the comment period. Comments were 
solicited on the development of the test 
program. In a letter from Florida Power 
and Light, dated June 2,1980, the 
company agrees to a test protocol 
described by the DER in a letter to EPA 
dated April 4,1980. A description of the 
test protocol may be obtained by 
contacting the person indicated above in 
the section entitled “For Further 
Information Contact." 

Action: After a 30-day comment period, 
during which no adverse comments 
were received, EPA is promulgating the 
proposed SIP revision with no changes. 
This action is effective October 10,1980. 

Under Executive Order 12044. EPA is 
required to judge whether a regulation is 
"significant" and therefore, subject to 
the procedural requirements of the 
Order or whether it may follow other 
specialized development procedures. 
EPA labels these other regulations 
“specialized." EPA has reviewed these 
regulations and determined that they are 
specialized regulations not subject to the 
procedural requirements of Executive 
Order 12044. 

(Sec. 110 of the Clean Air Act (42 U.S.C. 

7410)) 

Dated: September 3,1980. 

Douglas M. Costle, 

Administrator . 

Part 52 of Chapter I, Title 40, Code of 
Federal Regulations, is amended as 
follows: 

Subpart K—Florida 

In § 52.520, paragraph (c) is amended 
by adding paragraph (20) as follows: 

§ 52.520 Identification of plan. 

• * * « « 

(c) The plan revisions listed below 
were submitted on the dates specified. 

» ♦ * « * 

(20) Limited variance from particulate, 
visible, and excess emissions limits 
granted to Florida Power and Light for 
Unit 4 of its Sanford station, submitted 
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on February 4,1980, by the Department 
of Environmental Regulation. 

|KR Doc 80-27777 Filed 0-0-80: 8:45 «mj 

(BILLING CODE 6560-01-M 


40 CFR Part 52 
(FRL 1602-31 

Approval and Promulgation of 
Implementation Plans; Massachusetts 
State Implementation Plan Revision 

agency: Environmental Protection 
Agency. 

action: Final rule. __ 

summary: The Environmental Protection 
Agency (EPA) is taking final action to 
approve a temporary revision to the 
Massachusetts State Implementation 
Plan (SIP). The variance to 
Massachusetts Regulation 310 CMR 7.05 
(1) "Sulfur Content of Fuels and Control 
Thereof" allows Seaman Paper 
Company in Otter River to bum 2.2 
percent sulfur fuel oil, temporarily. No 
letters of comment were received. 
effective DATE: September 10,1980. 

FOR FURTHER INFORMATION CONTACT: 
Margaret McDonough, Air Branch, EPA 
Region I, Room 1903 JFK Federal 
Building, Boston. Massachusetts 02203, 
(617) 223-4448. 

SUPPLEMENTARY INFORMATION: On July 
8,1980 the Regional Administrator 
published in the Federal Register (45 FR 
45931) a proposed rulemaking to 
approve a temporary revision to the 
Massachusetts SIP. The SIP revision, 
submitted on March 20,1980 by the 
Commissioner of the Massachusetts 
Department of Environmental Quality 
Engineering (The Massachusetts * 
Department), is a variance to regulation 
7.05 (1) "Sulfur Content of Fuels and 
Control Thereof’ allowing Seaman 
Paper Company, Otter River, to bum 
higher sulfur fuel oil, temporarily. 

This revision, which EPA i9 today 
approving, allows Seaman Paper 
Company to bum fuel oil having a sulfur 
content not in excess of 1.21 pounds per 
million Btu heat release potential 
(approximately equivalent to 2.2 percent 
sulfur content residual fuel oil) until July 
1.1982 pending conversion of the facility 
to coal. The facility, rated at 28.2 million 
Btu per hour heat input capacity, is 
located in the Central Massachusetts 
Air Pollution Control District 
(CMAPCD). The CMAPCD has the same 
geographical boundaries as the Central 
Massachusetts Intrastate Air Quality 
Control Region. 

Under regulation 310 CMR 7.05 
sources in the CMAPCD rated at less 
than 100 million Btu per hour are limited 


to the burning of fuel oil having a sulfur 
content not in excess of 0.55 pounds per 
million Btu heat release potential 
(approximately equivalent to 1 percent 
sulfur content residual fuel oil). The 
variance granted today allows Seaman 
Paper Company to bum residual fuel oil 
having a maximum sulfur content of 2.2 
percent until July 1.1982 or three months 
after the startup of the coal burning 
operation, whichever date is sooner. The 
variance applies only to the burning of 
residual fuel oil and specifically 
prohibits the burning of coal having a 
sulfur content in excess of 0.55 pounds 
per million Btu heat release potential. 
Seaman Paper Company ha9 
demonstrated that it will take the 
necessary steps to convert its oil 
burning facility to a low-sulfur coal 
burning facility prior to July 1.1982. 

Technical support for the revision 
shows compliance with National 
Ambient Air Quality Standards 
(NAAQS) and Prevention of Significant 
Deterioration (PSD) increments for 
sulfur dioxide (SO*). NAAQS are 
maximum ambient air pollutant 
concentrations which are set to protect 
public health and welfare. PSD 
increments are allowable incremental 
increases in ambient pollutant 
concentrations which are set to limit the 
degradation of air quality over baseline 
levels. The technical support submitted 
by the Massachusetts Department 
includes an analysis of predicted 
ambient air quality levels and PSD 
increment consumption using EPA 
approved mathematical modeling 
techniques and an analysis of 
monitoring data to determine existing 
ambient air quality. 

Although 2.2 percent sulfur fuel 
burning will cause an increase in 
particulate emissions, the current 
Massachusetts SIP particulate emission 
limitation (0.12 pounds per million Btu) 
will not be violated. 

The EPA Finds good cause for making 
this revision effective immediately for 
the following reasons: 

1. The implementation plan revision 
is already in effect under State law and 
the EPA approval imposes no additional 
regulatory burdens. 

2. The immediate use of less 
expensive, higher sulfur content fuel oil 
will facilitate the conversion of Seaman 
Paper Company to a low-sulfur coal 
burning operation. 

Under Executive Order 12044, EPA is 
required to judge whether a regulation is 
"significant” and therefore subject to the 
procedural requirements of the Order or 
whether it may follow other specialized 
development procedures. EPA labels 
these other regulations "specialized". 1 
have reviewed this regulation and 


determined that it is a specialized 
regulation not subject to the procedural 
requirements of Executive Order 12044. 

After evaluation of the State’s 
submittal, the Administrator has 
determined that the Massachusetts 
revision meets the requirements of the 
Clean Air Act and 40 CFR Part 51. 
Accordingly, this revision is approved 
as a revision to the Massachusetts 
Implementation Plan. 

(Section 110(a) of the Clean Air Act. as 
amended, 42 U.S.C.) 

Dated: September 3.1980. 

Douglas M. Costle, 

Administrator. 

Part 52 of Chapter I, Title 40 of the 
Code of Federal Regulations is amended 
as follows: 

Subpart W—Massachusetts 

1. Section 52.1120, paragraph (c) is 
amended by adding subparagraph (31) 
as follows: 

§ 52.1120 Identification of plan. 


(31) A temporary variance to the 
Provisions of Regulation 310 CMR 7.05. 
Sulfur Content of Fuels and Control 
Thereof, for Seaman Paper Company, 
Otter River. Submitted on March 20. 
1980 by the Commissioner of the 
Massachusetts Department of 
Environmental Quality Engineering. 

|KK Doc. 00-27773 Hied 9-0-80; 8:45 ami 

BILUNG CODE 6560-01-M 


40 CFR Part 52 
[FRL 1602-61 

Approval and Promulgation of 
Implementation Plans; North Carolina 

agency: Environmental Protection 
Agency. 

action: Final rule.______ 

summary: EPA today announces full 
approval of the implementation plan 
revisions which the North Carolina 
Division of Environmental Management 
submitted pursuant to the requirements 
of Part D of Title I of the Clean Air Act 
for the Mecklenburg County ozone 
nonattainment area. Conditional 
approval was given to these revisions on 
April 17,1980 (45 FR 26038). Under the 
terms of the conditional approval, the 
State was to revise two of its regulations 
for volatile organic compounds and 
submit them for EPA’s approval. This 
has been done and the revised 
regulations are the basis for giving full 
approval. 

date: This action is effective October 
10.1980. 
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addresses: Copies of the materials 
submitted by North Carolina may be 
examined during normal business hours 
at the Public Information Reference Unit 
of EPA’s Washington, D.C. office at 401 
M Street, S.W., or at the library of the 
Agency’s Region IV office in Atlanta, 
Georgia, 345 Courtland Street. N.E. 

FOR FURTHER INFORMATION CONTACT: 
Walter Bishop, EPA Region IV, Air 
Programs Branch. 345 Courtland Street, 
NE., Atlanta, Georgia 30365. 404/881- 
3043 (FTS 257-3043). 

SUPPLEMENTAL INFORMATION: On April 
17.1980 (45 FR 26038), EPA gave 
conditional approval to the 
implementation plan revisions which 
North Carolina had submitted for the 
Mecklenburg County (Charlotte) ozone 
and carbon monoxide nonattainment 
area. Under the terms of the conditional 
approval, the State was to submit 
supplemental materials by April 15, 

1980. These were adopted on April 10, 
1980, by the North Carolina 
Environmental Management 
Commission, and were submitted to 
EPA shortly thereafter. Thus EPA’s 
conditional approval of the North 
Carolina 1979 revisions for CO 
continues in effect until August 31,1980, 
the date by which a supplemental 
submittal dealing with the CO plan is to 
be made; EPA will take action on the 
CO plan upon receipt of that submittal. 

The corrective submittal required for 
the ozone plan consists of revisions in 
two of the regulations for the control of 
volatile organic compounds (VOC). 
Regulation 2D.0903, dealing with 
recordkeeping, reporting, and monitoring 
by sources, has been revised so that it 
applies to sources with 100 tons per year 
of potential emissions rather than 100 
tons per year of actual emissions. In 
effect, this means that all VOC sources 
which are required to control emissions 
are also subject to recordkeeping, 
reporting, and monitoring requirements. 
Regulation 2D.0931, which restricts the 
manufacture, storage and use of cutback 
asphalt, has been revised to specify 
authoritative sources for determining 
outdoor air temperature; paragraph 
(c)(2) of the regulation now permits the 
use of cutback asphalt when the 
ambient temperature is less than 50°F as 
measured at the nearest National 
Weather Service Field Office or Federal 
Aviation Administration Station. 

The proposal notice of October 23, 

1979 (44 FR 61055) and the notice of 
conditional approval of April 17,1980 
(45 FR 26038) may be referred to for 
detailed information on the 
Mecklenburg County ozone plan and the 
basis for EPA’s finding that it satisfies 
the requirements of Part D of Title I of 


the Clean Air Act. In brief, the plan 
provides for the attainment by 
December 1982 of the national ambient 
standards for ozone through reductions 
in hydrocarbon emissions resulting from 
the application of reasonably available 
control technology (RACT) on stationary 
sources, including all those covered by 
EPA’s Control Techniques Guidelines 
(CTGs), and from the Federal Motor 
Vehicle Control Program. The plan 
contains a commitment to adopt RACT 
regulations based on subsequent CTGs. 

Accordingly, North Carolina's 1979 
revisions for the Mecklenburg County 
ozone nonattainment area are given full 
approval. This action is effective 
October 10,1980. Under Section 
307(b)(1) of the Clean Air Act. judicial 
review of this action is available only by 
the filing of a petition for review in the 
United States Court of Appeals for the 
appropriate circuit within 60 days of 
today. Under Section 307(b)(2) of the 
Clean Air Act, the requirements which 
are the subject of today’s notice may not 
be challenged later in civil or criminal 
proceedings brought by EPA to enforce 
these requirements. 

Under Executive Order 12044, EPA is 
required to judge whether a regulation is 
’’significant," and therefore subject to 
the procedural requirements of the 
Order, or whether it may follow other 
specialized development procedures. 

EPA labels these other regulations 
"specialized." 1 have reviewed this 
regulation and determined that it is a 
specialized regulation not subject to the 
procedural requirements of Executive 
Order 12044. 

(Secs. 110 and 172 of the Clean Air Act (42 
U.S.C. 7410 and 7502)) 

Dated: September 4,1980. 

Douglas M. Costle, 

Administrator. 

Part 52 of Chapter I, Title 40, Code of 
Federaf Regulations, is amended as 
follows: 

Subpart II—North Carolina 

1. In § 52.1770. paragraph (c) is 
amended by adding paragraph (23) as 
follows: 

§ 52.1770 Identification of plan. 

* * # • « 

(c) The plan revisions listed below 
were submitted on the dates specified. 

• • * * # 

(23) Revised regulations 2D.0903 and 
2D.0931, adopted on April 10,1980, and 
submitted on May 2,1980. by the North 
Carolina Department of Natural 
Resources and Community Development 
to correct deficiencies in the Part D 


ozone revisions given conditional 
approval on April 17,1980. 

$52.1780 [Amended] 

2. In § 52.1780(a), paragraph (1), 
dealing with conditional approval of the 
Mecklenburg County ozone control 
strategy, is revoked. 

[FR Doc. 00-27771 Filed 9-O-SO: 8:45 ami 

BILUNG CODE 6560-01-41 


40 CFR Part 52 
[FRL 1602-7) 

Approval and Promulgation of 
Implementation Plans; Massachusetts 
Revisions 

agency: Environmental Protection 

Agency (EPA). 

action: Final rulemaking. 

summary: EPA is approving a revision 
to the Massachusetts Implementation 
Plan, submitted on April 17,1980 to 
satisfy a condition of EPA’s recent 
approval of Massachusetts’ Attainment 
Plan required under Part D of the Clean 
Air Act. The submittal amends the new 
source review regulation by adding a 
provision to require that emissions from 
new or modified sources not interfere 
with reasonable further progress 
towards attainment of air quality 
standards. 

EFFECTIVE date: September 10,1980. 

FOR FURTHER INFORMATION CONTACT: 

Linda Murphy, Air Branch, EPA Region 
I, Room 1903, JFK Federal Building, 
Boston, Massachusetts 02203, (617) ?23- 
5609. 

SUPPLEMENTARY INFORMATION: On 

January 10,1980 (45 FR 2036), the 
Administrator published a final 
rulemaking notice in the Federal 
Register, conditionally approving 
revisions to the Massachusetts State 
Implementation Plan (SIP) which were 
submitted by the Commissioner of the 
Massachusetts Department of 
Environmental Quality Engineering (the 
DEQE) to satisfy the requirements of 
Part D of the Clean Air Act (42 USC 7401 
et seq.) Plan Requirements for Non- 
Attainment Areas. Those SIP revisions 
included Massachusetts' Attainment 
Plan for Total Suspended Particulates 
(TSP) in Worcester and a new source 
review and permit program applicable 
throughout Massachusetts in areas 
which are non-attainment for any 
pollutant. 

On April 17,1980 the DEQE submitted 
a SIP revision in fulfillment of the 
condition of approval described in the 
January 10 Notice of Final Rulemaking 
and specified in Section 52.1166(a)(2) of 









59580 Federal Register / Vol, 45. No. 177 / Wednesday, September 10. 1980 / Rules and Regulations 


Title 40. Code of Federal Regulations. 
This condition required submittal by 
March 1.1980 of a regulation governing 
construction and operation of major new 
and modified sources which satisfies the 
requirements of Section 173(1)(A) of the 
Clean Air Act. A Notice of Receipt of 
the submittal was published in the 
Federal Register on May 19,1980 (45 FR 
32674). 

The DEQE amended Regulation 310 
CMR 7.02(2)(b) by adding a new 
criterion for approval of major source 
applications to construct or modify, 
which specifies that approval will not be 
issued if the proposed source’s 
emissions, together with other emissions 
in the pertinent area, are inconsistent 
with the provisions in the SIP for 
reasonable further progress (RFP) 
towards attainment of the National 
Ambient Air Quality Standards 
(NAAQS). Adoption of the regulation 
and EPA approval of the SIP revision 
provide DEQE the authority to deny a 
permit if the proposed source’s 
emissions would interfere with RFP, and 
means that emission reductions can be 
used to offset new major source growth 
only to the extent that they are not 
otherwise required for RFP. 

After evaluation of the State’s 
submittal, the Administrator has 
determined that the Massachusetts 
revision meets the requirements of the 
Clean Air Act and 40 CFR Part 51. 
Accordingly, this revision is approved 
as a revision to the Massachusetts SIP. 

A separate proposed rulemaking 
notice was not published because this 
submittal was discussed in detail as a 
condition of approval in the 
Massachusetts Part D Attainment Plan 
in a Federal Register Proposal published 
on July 16.1979 (44 FR 41258) and in a 
final rulemaking notice published on 
January 10,1980 (45 FR 2036). 
Opportunity for public comment was 
provided in the July 16 Notice of 
Proposed Rulemaking, and the submittal 
was available for public inspection in 
accordance with the May 19 notice. No 
comments have been received. 

The Agency finds that good cause 
exists for making this action 
immediately effective for the following 
reasons: 

(1) Implementation plan revisions are 
already in effect under state law and 
EPA approval imposes no additional 
regulatory burden; 

(2) EPA has a responsibility under the 
Act to take final action on the portion of 
the SIP which addresses Part D 
requirements by July 1.1979, or as soon 
thereafter as possible. 

Under Executive Order 12044 EPA is 
required to judge whether a regulation is 
"significant" and therefore subject to the 


procedural requirements of the Order or 
whether it may follow other specialized 
development procedures. EPA labels 
these other regulations "specialized". 1 
have reviewed this regulation and 
determined that it is a specialized 
regulation not subject to the procedural 
requirements of Executive Order 12044. 

(Sec. 110(a) of the Clean Air Act, as 
amended. 42 U.S.C. 7401) 

Dated: September 4,1980. 

Douglas M. Costle, 

Administrator . 

Part 52 of Chapter I, Title 40 of the 
Code of Federal Regulations is amended 
as follows: 

Subpart W—Massachusetts 

§52.1120 (Amended 1 

1. Section 52Jll20(c)(26) is amended 
by striking the introductory phrase "On 
May 3.1979 and on August 7,1979" and 
inserting in place thereof the Phrase "On 
May 3.1979. August 7.1979. and April 
17,1980". 

§ 52.1166 [Amended] 

2. Section 52.1166(a)(2) is revoked. 

|FR Doc. 80-27770 Filed S-(W». 8 45 am| 

BILLING CODE 6560-01-M 


40 CFR Part 52 
IFRL 1584-6) 

Utah; Approval and Promulgation of 
State Implementation Plans 

agency: Environmental Protection 
Agency. 

action: Final rule. 

summary: EPA approves a revision to 
Utah’s State Implementation Plan to 
meet Federal Monitoring Regulations, 40 
CFR Part 58, Subpart C, paragraph 58.20. 
air quality surveillance, plan content. 
The revision establishes State and local 
air monitoring stations, maintenaace of 
monitoring stations, and the method of 
data reporting and annual review for 
monitoring stations. 

EFFECTIVE date: September 10,1980. 

FOR FURTHER INFORMATION CONTACT. 
Robert R. De Spain, Chief, Air Programs 
Branch. Environmental Protection 
Agency, 1860 Lincoln Street, Denver. 
Colorado 80295. (303) 837-3711. 
SUPPLEMENTARY INFORMATION: On April 
1,1980, EPA proposed for comment in 
the Federal Register this revision to the 
Utah State Implementation Plan. No 
comments were received. Therefore, 
EPA is approving the revisions as 
proposed. 

This SIP revision establishes the state 
and local air monitoring stations 
(SLAMS), the maintenance of 


monitoring stations, and the method of 
data reporting and annual reviews for 
monitoring stations. The SLAMS 
stations will monitor ambient levels of 
"criteria pollutants;" i.e.. pollutants 
which have an established national 
ambient air quality standard (NAAQS). 
Once obtained, this data will be used 
mostly for determining compliance with 
the NAAQS. determining if a source 
which emits criteria pollutants requires 
controls, tracking air pollution episodes 
and determining the impact of certain 
sources. All SLAMS stations will be 
operated in accordance with the criteria 
established in Subpart B to 40 CFR Part 
58, and will be sited according to 
Appendix E to 40 CFR Part 58. Reference 
or equivalent monitors will be used as 
defined in 40 CFR 50.1 and the quality 
assurance procedures will be followed 
as outlined in Appendix A to 40 CFR 
Part 58. 

EPA finds that good cause exists for 
making this action immediately effective 
because the revision is already in effect 
under State law and EPA approval 
imposes no additional regulatory 
burden. 

Under Executive Order 12044, EPA is 
required to judge whether a regulation is 
"significant" and therefore, subject to 
the procedural requirements of the 
Order or whether it may follow other 
specialized development procedures. 
EPA labels these other regulations 
"specialized." I have reviewed this 
regulation and determined that it is a 
specialized regulation not subject to the 
procedural requirements of Executive 
Order 12044. 

This notice of final rulemaking is 
issued under the authority of Section 110 
of the Clean Air Act as amended. 

Under Section 307(b)(1) of the Clean 
Air Act. judicial review of this final 
rulemaking is available only by filing a 
petition for review in the United States 
Court of Appeals for the appropriate 
circuit on or before November 10,1980. 
Under Section 307(b)(2) of the Clean Air 
Act. the requirements which are the 
subject of today’s notice may not be 
challenged later in the civil or criminal 
proceedings brought by EPA to enforce 
these requirements. 

Dated: September 2,1980. 

Douglas M. Costle, 

Administrator. 

Title 40, Part 52 of the Code of Federal 
Regulations is amended as follows: 

Subpart TT—Utah 

1. Section 52.2320 is amended by 
adding paragraph (c)(7) as follows: 
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§ 52.2320 Identification of plan. 
***** 

(c) * * * 

(7) On November 5,1979. the 
Governor submitted a plan revision to 
meet the requirements of Air Quality 
Monitoring, 40 CFR Part 58, Subpart C, 
Paragraph 58.20. 

|FR Doc 80-27806 PUed 9-0-40; 8:45 am) 

BILLING CODE 6560-01-M 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 
50 CFR Part 32 

Hunting; National Wildlife Refuges in 
Alabama, Arkansas, Georgia, 
Louisiana, and Mississippi. 

agency: Fish and Wildlife Service. 
action: Special regulations. 

summary: The Director has determined 
that the opening to hunting of certain 
national wildlife refuges in Alabama, 
Arkansas, Georgia, Louisiana, and 
Mississippi is compatible with the 
objectives for which the areas were 
established, will utilize a renewable 
natural resource, and will provide 
additional recreational opportunity to 
the public. In addition, managed big 
game hunts are designed to keep 
populations levels compatible with 
habitat capabilities. This document 
establishes special regulations effective 
for the upcoming hunting seasons for 
certain migratory birds, upland game, 
and big game species. 
dates: Period Covered—September 6, 
1980 to May 30,1981. See state 
regulations for waterfowl seasons. 

FOR FURTHER INFORMATION CONTACT: 
The Area Manager or appropriate refuge 
manager at the address or telephone 
number listed below: 

Area Manager, U.S. Fish and Wildlife 
Service, 200 East Pascagoula St., Suite 
300. Jackson, Mississippi 39201, 
Telephone (601) 960-4900. 

Refuge Manager, Eufaula National 
Wildlife Refuge, Route 2, Box 97-B, 
Eufaula, Alabama 36027, Telephone 
(205) 687-4065. 

Refuge Manager, Wheeler National 
Wildlife Refuge. Box 1643, Decatur, 
Alabama 35602, Telephone (205) 353- 
7243. 

Refuge Manager. Big Lake National 
Wildlife Refuge. Box 67, Manila, 
Arkansas 72442, Telephone (501) 564- 
2429. 

Refuge Manager, Felsenthal National 
Wildlife Refuge. P. O. Box 279, 
Crossett, Arkansas 71635, Telephone 
(501) 364-8700. 


Refuge Manager, Holla Bend National 
Wildlife Refuge, Box 1043. 

Russellville, Arkansas 72801, 
Telephone (501) 968-2800. 

Refuge Manager, Wapanocca National 
Wildlife Refuge, P. O. Box 279, Turrell, 
Arkansas 72384, Telephone (501) 343- 
2595. 

Refuge Manager, White River National 
Wildlife Refuge, Box 308, DeWitt, 
Arkansas 72042, Telephone (501) 946- 
1468. 

Refuge Manager. Catahoula National 
Wildlife Refuge, P. O. Drawer LL. 

Jena, Louisiana 71342, Telephone (318) 
992-5261. 

Refuge Manager, D’Arbonne National 
Wildlife Refuge, P.O. Box 3065, 
Monroe, Louisiana 71201, Telephone 
(318) 325-1735. 

Refuge Manager, Lacassine National 
Wildlife Refuge, Route 1, Box 186, 

Lake Arthur, Louisiana 70549, 
Telephone (318) 774-2750. 

Refuge Manager, Sabine National 
Wildlife Refuge, MRH Box 107, 
Hackberry, Louisiana 70645, 

Telephone (318) 762-5135. 

Refuge Manager, Upper Ouachita 
National Wildlife Refuge, P. O. Box 
3065, Monroe, Louisiana 71201, 
Telephone (318) 325-1735. 

Refuge Manager. Hillside National 
Wildlife Refuge, P. O. Box 107, Yazoo 
City. Mississippi 39194, Telephone 
(601) 746-8511. 

Refuge Manager, Noxubee National 
Wildlife Refuge, Route 1, Box 84, 
Brooksville, Mississippi 39739, 
Telephone (601) 323-5548. 

Refuge Manager, Panther Swamp 
National Wildlife Refuge, P. O. Box 
107, Yazoo City. Mississippi 39194, 
Telephone (601) 746-8511. 

Refuge Manager, Yazoo National 
Wildlife Refuge, Route 1, Box 286, 
Hollandale. Mississippi 38748, 
Telephone (601) 839-2638. 
SUPPLEMENTARY INFORMATION: Alton 
Dunaway is the primary author of these 
special regulations. 

General Conditions 

1. Hunting is permitted on national 
wildlife refuges indicated below in 
accordance with 50 CFR Part 32, all 
applicable state regulations, the general 
conditions, and the following special 
regulations: 

The Refuge Recreation Act of 1962 (18 
U.S.C. 460k) authorizes the Secretary of 
the Interior to administer such areas for 
public recreation as an appropriate 
incidental or secondary use only to the 
extent that it is practicable and not 
inconsistent with the primary objectives 
for which the area was established. In 
addition, the Refuge Recreation Act 
requires: (a) that any recreational use 


permitted will not interfere with the 
primary purpose for which the area was 
established: and (b) that funds are 
available for the development, 
operation, and maintenance of the 
permitted forms of recreation. 

The recreational use authorized by 
these regulations will not interfere with 
the primary purposes for which these 
refuges were established. This 
determination is based upon 
consideration of, among other things, the 
Service’s Final Environmental Statement 
on the Operation of the National 
Wildlife Refuge System published in 
November, 1976. Funds are available for 
the administration of the recreational 
activities permitted by these regulations. 

2. A list of special conditions applying 
to individual refuge hunts and a map of 
the hunt area(s) are available at each 
refuge headquarters. Portions of refuges 
which are closed to hunting are 
designated by signs and/or delinated on 
maps. 

3. Access points on certain refuges are 
limited to designated roads or other 
specified areas. Vehicle use on all refuge 
areas is restricted to designated roads 
and lanes. 

4. Only steel shot ammunition may be 
used during refuge migratory waterfowl 
hunts. Possession of lead or other toxic 
shot in any gauge is prohibited during 
such hunts. 

5. Persons under 16 must be under the 
close supervision of an adult. For safety 
reasons, each adult may not have more 
than two juveniles under his 
supervision. 

6. Unless otherwise specified, dogs 
are not permitted on refuge areas during 
hunts. Exception: retriever dogs are 
allowed during waterfowl hunts, but 
they must be under control of the 
handler at all times. 

§ 32.12 Special regulations; migratory 
game bird hunting for Individual wildlife 
refuge areas. 

Alabama 

Eufaula National Wildlife Refuge 
Migratory Waterfowl Hunting 

(1) Hunting will be permitted on areas 
comprising approximately 450 acres 
(Alabama unit) which have been 
designated as being open to public 
waterfowl hunting. 

(2) Hunts will be held from 30 minutes 
prior to sunrise until 11:30 A.M., Central 
Standard Time, on the Alabama unit on 
alternating Saturday and Wednesday 
mornings of the State waterfowl season. 

(3) Hunters must hunt only from 
designated blind areas located by refuge 
personnel. Shooting is not permitted 
outside designated blind zone. 
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(4) Hunters are required to check in 
and out of the hunt area and must 
present all bagged game for inspection. 

(5) Applications for refuge permits 
must be received by the Refuge 
Manager, Eufaula Refuge, Eufaula, 
Alabama, prior to October 20,1980. 
Successful applicants will be 
determined by an impartial drawing on 
Monday, October 27,1980. Permits are 
non-transferable. 

Mourning Dove Hunting 

(1) Dove hunting will be permitted on 
areas comprising approximately 800 
acres which have been designated as 
being open to public dove hunting from 
12 noon until sunset (Central Standard 
Time) on dates to be announced by the 
refuge manager. 

(2) Hunters must check in and out of 
the refuge at the designated checking 
stations and are not permitted within 
hunting areas before 11:45 A.M. on hunt 
days. 

(3) Each hunter who successfully 
takes a limit of mourning doves must 
leave the hunting area immediately. 

Arkansas 

Felsenthal National Wildlife Refuge 

(1) Ducks and coots only may be 
hunted one-half hour before sunrise until 
noon during regular statewide seasons, 
except the last three days of the season 
when State shooting hours apply. Teal 
may also be hunted during the early 
State teal season between sunrise and 
noon. Hunting is permitted refugewide, 
except for the waterfowl sanctuary area. 

(2) The waterfowl sanctuary is closed 
to all pyblic entry during the waterfowl 
season, except the main channel of the 
Ouachita River and the barrow pits 
along U.S. Highway 82 will be open for 
navigation and fishing. The sanctuary 
area includes all refuge lands and 
waters as delineated on hunt area maps 
available at refuge headquarters. 

(3) Only portable blinds are permitted 
and must be removed each day either to 
a designated area or from the refuge. 

(4) Woodcock may be hunted during 
State season and hours refugewide, 
except for waterfowl sanctuary area 
during the waterfowl season. 

(5) All firearms being transported in 
vehicles or boats must be empty and 
encased or dismantled. Firearms in 
camps must be empty. Handguns are 
prohibited. 

(6) Camping is allowed only adjacent 
to readily identifiable roads and river 
channels within areas open to hunting. 

Holla Bend National Wildlife Refuge 

(1) Dove hunting will be permitted 
only in the approximately 500 acre area 


which has been designated as being 
open to public dove hunting from 12 
noon until sunset on September 6,1980, 
and September 13,1980. 

(2) A permit is required and is non- 
transferable. 

(3) Persons may enter the refuge when 
the entrance gate opens each morning 
(daylight), and must leave the refuge by 
the time posted at the entrance gate. 

(4) Firearms must be cased or 
unloaded when outside the designated 
hunt area. 

(5) Alcoholic beverages are not 
permitted in the hunt area. 

(6) Use of properly licensed retrievers 
is permitted and encouraged. 

White River National Wildlife Refuge 

(1) Ducks and coots only may be 
hunted on Tuesdays, Thursdays, and 
Saturdays during the regular State 
seasons on approximately 11,100 acres. 
Hunters may begin hunting one-half 
hour before sunrise and must depart the 
hunting area before 12 noon. Waterfowl 
hunting will not be permitted on 
November 29,1980, because deer 
hunting is scheduled for the same area. 

(2) The construction and use of blinds 
is prohibited. 

(3) Camping in refuge campgrounds 
for the purpose of waterfowl hunting is 
not permitted. 

(4) Decoys may not be left overnight. 

(5) The maximum outboard motor size 
allowed is 10 h.p. 

(6) Open fires are prohibited in the 
hunting area. 

(7) Firearms must be unloaded and 
encased when traveling to and from the 
hunting area. 

(8) Waterfowl may be drawn but not 
plucked or dressed on the refuge. 

Georgia 

Eufaula National Wildlife Refuge 
Migratory Waterfowl Hunting 

(1) Hunting will be permitted on areas 
comprising approximately 770 acres 
(Georgia unit) which have been 
designated as being open to public 
waterfowl hunting. 

(2) Hunts will be held from 30 minutes 
prior to sunrise until 11:30 A.M., Eastern 
Standard Time, on the Georgia unit on 
alternating Saturday and Wednesday 
mornings of the respective State 
waterfowl seasons. 

(3) Hunters must hunt only from 
designated blind areas located by refuge 
personnel. Shooting is not permitted 
outside designated blind zone. 

(4) Hunters are required to check in 
and out of the hunt area and must 
present all bagged game for inspection. 

(5) Applications for refuge permits 
must be received by the Refuge 


Manager. Eufaula Refuge, Eufaula, 
Alabama, prior to October 26,1980. 
Successful applicants will be 
determined by an impartial drawing on 
Monday, October 27,1980. Permits are 
non-transferable. 

Louisiana 

D'Arbonne National Wildlife Refuge 

(1) Ducks and coots only may be 
hunted from one-half hour before 
sunrise until 12 noon during regular 
statewide seasons. Teal may be hunted 
during the early State teal season 
between sunrise and noon. 

(2) Only portable blinds are permitted. 
Blinds may not be constructed with 
wire, nails, or boards. 

(3) Boats may not be left unattended 
overnight. 

Lacassine National Wildlife Refuge 

(1) Public hunting for ducks, geese, 
and coots will be permitted on 
designated areas comprising 
approximately 6,400 acres. Waterfowl 
hunting will be allowed from one-half 
hour before sunrise until 11:00 A.M., 
Wednesday through Sunday, during the 
Louisiana western zone season, 
excluding the special teal season. 
Hunters may enter the hunting area no 
earlier than two hours before legal 
shooting time and must depart the 
refuge be 12:00 noon. 

(2) Only steel shot ammunition may 
be used, except that hunters 
participating in the steel shot study may 
be given lead loaded ammunition to 
shoot as part of the study. 

(3) A permit will be needed to hunt 
the area between the Pipeline Canal and 
the Intracostal Canal and all of the 
hunting area east of the Lacassine 
Bayou. These areas are reserved for the 
special shooting study. The hunting area 
south of the Pipeline Canal and west of 
Misere Bayou is open to hunting without 
a permit. 

(4) Hunters must hunt from prepared 
blinds. They may not utilize material to 
build blinds other than native 
vegetation; no boards, wire, lumber, 
netting, burlap, poles, brush, trees, or 
cane (bamboo) larger than 1 inch in 
diameter at the large end. Portable 
blinds made of any material may be 
used; however, they must be removed 
from the refuge by 12 noon each day. 
Hunters may place blinds only in the 
area open to first come-first serve 
hunting. 

(5) Hunting parties may hunt closer 
than 150 yards to each other. The first 
hunter(s) at a pond or blind site outside 
the reserved area holds that site until 
the hunt is completed; other parties must 
move away at least 150 yards. 
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(6) No hunting closer than 50 yards to 
any ditch, canal, or waterway. 

(7) No decoys may be left in the 
hunting area overnight. 

(8) No boats may be left on the refuge 
earlier than one week prior to the 
opening of the hunting season. No air- 
thrust boats or ATVs may be used on 
the refuge. Mud boats are permitted. 

Sabine National Wildlife Refuge 

(1) Public hunting for ducks, geese, 
and coots will be permitted on 
designated areas comprising 
approximately 10,000 acres. Waterfowl 
hunting will be allowed from one-half 
hour before sunrise until 11:00 A.M., 
Wednesday through Sunday, during the 
regular Louisiana western zone duck 
season. Hunters may enter the hunting 
area no earlier than two hours before 
legal shooting time and must depart the 
refuge by 12 noon. The refuge is closed 
to hunting on Christmas Day. 

(2) Upon request hunters are required 
to exhibit a valid State hunting license, 
duck stamp, and all shells in possession 
to a designated refuge official prior to 
hunting and permit authorized Service 
personnel to inspect his person, 
equipment, and/or vehicle. 

(3) Hunting parties may not hunt 
closer than 100 yards apart and must 
station themselves a minimum of 50 
yards inland from refuge canals. The 
first hunter(s) at a pond or blind site are 
the holders of that site until they 
complete their hunt. 

(4) Temporary blinds made of native 
vegetation may be constructed or 
portable blinds may be carried in for 
each hunt 

(5) Firearms must be encased or 
dismantled when carried in transit 
through refuge canals. 

(6) Furbearing animals or trapping 
equipment in the hunting area shall not 
be molested or disturbed by hunters. 

(7) Hunters are required to check in at 
the hunt check station before entering 
the hunt area and must check out; this 
includes hunters who did not bag any 
game. All waterfowl bagged must be 
checked through the check station after 
each hunt. 

Upper Ouachita National Wildlife 

Refuge 

(1) Ducks and coots only may be 
hunted from one-half hour before 
sunrise until 12 noon during regular 
statewide seasons. Teal may be hunted 
during the early State teal season 
between sunrise and noon. 

(2) Only portable and brush blinds are 
permitted. Blinds may not be 
constructed with wire, nails, or boards. 

(3) Boats, blinds, and decoys may not 
be left on refuge overnight except at 


designated area on the dam on Steep 
Bank Creek. 

Mississippi 

Hillside National Wildlife Refuge 
Migratory Waterfowl Hunting 

(1) Ducks and coots only may be 
hunted on Monday, Wednesday, and 
Saturday mornings on approximately 
6.000 acres designated as Area 11 of the 
refuge from one-half hour before sunrise 
until 12 noon during the regular State 
seasons. Daily permits are required. 

(2) Woodcock and snipe may be 
hunted during the State season on the 
same refuge area as open to duck 
hunting. 

(3) Duck hunters are required to check 
in and out daily at the designated check 
station. 

Mourning Dove Hunting 

(1) Hunting will be permitted on the 
first three Saturday afternoons of the 
State season and two days in November 
(to be announced) only in fields marked 
open for dove hunting. 

(2) Permits are required. 

(3) Dove hunters are required to check 
out after each day’s hunt. 

(4) Retriever dogs are allowed. 

Noxubee National Wildlife Refuge 

(1) Public hunting of ducks and coots 
will be permitted only on the areas 
designated as green-tree reservoirs 
numbers 1 and 2. 

(2) Hunting will be permitted only on 
Mondays, Wednesdays, and Saturdays 
from one-half hour before sunrise until 
12 noon during the State waterfowl 
season. 

(3) The use of boats with electric 
motors is permitted within the hunting 
area. 

(4) The construction of blinds is not 
permitted. 

(5) Hunters will not be permitted to 
enter the hunting area sooner than 45 
minutes before legal shooting hours. 

(6) No hunter may take more than 16 
shot gun shells into the hunting area. 

(7) No shooting will be permitted from 
the levee or the open water area 
immediately adjacent to the levee. 

(8) All hunters are required to check in 
and out at the designated check station. 

(9) Permit is required. 

Panther Swamp National Wildlife 
Refuge 

(1) Ducks and coots only may be 
hunted on Monday, Wednesday, and 
Saturday mornings from one-half hour 
before sunrise to 12 noon during the 
State duck hunting season in Area II of 
the refuge. 


(2) Duck hunters are required to check 
out at the designated check station after 
each day's hunt. 

(3) Woodcock and snipe may be 
hunted during the State season on the 
same refuge area as open to duck 
hunting. 

Yazoo National Wildlife Refuge 

(1) Mourning dove hunting will be 
permitted on approximately 600 acres 
(Swan Island) which has been 
designated as open to public hunting 
from 12 noon until sunset on September 
13.1980, and September 20,1980. 

§ 32.22 Special regulations; upland game 
hunting for Individual wildlife refuge areas. 

Alabama 

Wheeler National Wildlife Refuge 

(1) Upland game hunting is permitted 
on approximately 19.000 acres for 
squirrel, rabbit, fox, raccoon, and 
opossum. 

(2) Seasons: squirrel October 1.1980, 
through October 14,1980; raccoon and 
opossum-February 2,1981, through 
February 14,1981, night hours only. 
Special rabbit hunt-February 14,1981, 
through February 28,1981, with shotguns 
and bows and arrows except in 
southwest portion of refuge where bows 
and arrows only are allowed; the use of 
dogs is permitted. 

(3) Permits are required. 

(4) Sunday hunting is prohibited. 

Arkansas 

Big Lake National Wildlife Refuge 

(1) Species permitted: squirrel, rabbit, 
and beaver-State fall season through 
October 31,1980: raccoon-November 1, 
1980, through November 9,1980, 4 P.M. 
until 7 A.M. 

(2) Dogs are required for raccoon hunt; 
no more than two dogs per hunter 
allowed. No dogs permitted during other 
species hunts. 

(3) Firearms must be unloaded during 
transportation to hunting sites. 

(4) A permit is required for raccoon 
hunting. 

(5) No boats are allowed within the 
refuge after October 31. 

(6) Hunts may be closed without 
advance notice under flood conditions. 

Felsenthal National Wildlife Refuge 

(1) Squirrel may be hunted from 
October 1,1980, through January 31, 

1981; refugewide, except closed in the 
waterfowl sanctuary area during 
waterfowl season. Hunting from boats is 
not permitted. 

(2) Rabbits may be hunted October 1, 
1980 through February 5.1981; 
refugewide, except closed in the 
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waterfowl sanctuary area during the 
waterfowl season. 

(3) Quail may be hunted November 22, 
1980 through February 15,1981; 
refugewide, except closed in the 
waterfowl sanctuary area during 
waterfowl season. 

(4) Beaver may be hunted October 1, 
1980, through February 15,1981; 
refugewide, except closed in the 
waterfowl sanctuary area during 
waterfowl season. 

(5) Racoon may be hunted the first 
three nights of the State season and four 
consecutive nights starting on the night 
following closure of the State waterfowl 
season. Hunting hours are 4:00 P.M. to 
7:00 A.M. Open refugewide, except 
closed in the waterfowl sanctuary area 
during the waterfowl season. 

(6) Dogs are permitted only for quail 
and raccoon hunts. No more than two 
dogs per hunter and four dogs per party 
are permitted for raccoon hunts. 

(7) All firearms being transported in 
vehicles or boats must be empty and 
encased or dismantled. Firearms in 
camps must be empty. Handguns are 
prohibited. 

(8) Camping is allowed only adjacent 
to readily identifiable roads and river 
channels within areas open to hunting. 

Wapanocca National Wildlife Refuge 

(1) Species permitted: squirrel and 
rabbit—October 1,1980 through October 
31.1980; beaver may be taken as an 
incidental species. Raccoon—October 
15.1980 through October 31,1980, from 4 
P.M. to 7 A.M. 

(2) One dog per hunter is required (2 
per hunter maximum) for raccoon hunts; 
no dogs allowed during other species 
hunts. 

(3) Permit is required for raccoon 
hunting. 

White River National Wildlife Refuge 

(1) Species permitted: squirrel, rabbit, 
beaver—October 1.1980 through 
October 20,1980; north of Highway 1 
season—October 1.1980 through 
November 6.1980; in duck hunting 
area—every Tuesday, Thursday and 
Saturday only during duck season. 
Raccoon—December 4,1980, through 
December 6.1980, and December 11. 
1980 through December 13,1980. 4:30 
P.M. until 12 midnight. Raccoon hunters 
must depart refuge by 1 A.M. 

(2) A permit is required for raccoon 
hunts. 

(3) Horses are allowed for raccoon 
hunts only. 

(4) Weapons: shotguns and .22 caliber 
rimfire fires are permitted. Rifles are not 
allowed in duck hunting area. 

(5) Boats and off-road vehicles are not 
allowed during the raccoon hunts. 


(6) Dogs are required for raccoon 
hunts; one dog per hunter maximum. 

Louisiana 

Catahoula National Wildlife Refuge 

(1) Species permitted: squirrel and 
rabbit—October 4,1980 through October 
31,1980, on approximately 3,800 acres. 

(2) No dogs permitted. 

D'Arbonne National Wildlife Refuge 

(1) Species permitted: squirrel and 
rabbit—October 4,1980 through January 
4,1981; rabbits with beagles—January 5, 
1981 through January 31,1981; raccoon— 
January 5,1981 through January 31,1981; 
quail—November 27,1980 through 
January 4,1981; quail with dogs— 
January 8,1981 through January 31,1981. 

(2) Dogs are permitted during the 
January raccoon, rabbit, and quail hunts 
only. 

Upper Ouachita National Wildlife 
Refuge 

(1) Squirrel—State season; rabbit— 
State season to January 31,1981, dogs 
allowed after State gun deer season; 
quail—State season after January 31, 
1981, dogs allowed after State gun deer 
season; raccoon—day after State deer 
season ends to January 31,1981. 

Mississippi 

Hillside National Wildlife Refuge 

(1) Upland game hunting is permitted 
on approximately 15,400 acres for quail, 
rabbit, squirrel, raccoon, and opossum. 
Beaver may be taken as an incidental 
species. 

(2) Seasons: quail—State season; 
rabbit—State season except dogs 
allowed only from February 1,1981 
through February 28,1981; squirrel— 
State season; raccoon and opossum— 
November 1,1980 through November 20, 

1980 and January 16,1981 through 
February 8,1981. 

(3) Hours for raccoon and opossum 
hunting are 8 P.M. until 4 A.M. 

(4) Sunday hunting is prohibited. 

(5) Dogs are permitted during the 
quail, raccoon, and opossum hunts. Only 
beagles are permitted during the 
February 1,1981 through February 28, 

1981 rabbit hunt. 

(6) Sunday hunting is prohibited. 

Noxubee National Wildlife Refuge 

(1) Species permitted: squirrel and 
rabbit—October 18,1980 through 
December 12,1980; beaver may be 
hunted as an incidental species during 
the squirrel and rabbit hunts. Quail— 
November 27,1980 through December 
12,1980, and January 12,1981 through 
end of State season; rabbit, snipe, and 
woodcock may be hunted as incidental 


species during the quail hunt. Weapons 
restricted to shotguns only. Raccoon and 
opossum—November 1,1980 through 
November 30.1980. and January 16,1981 
through February 8,1981, only with .22 
caliber rimfire weapons from 4 P.M. to 7 
A.M. 

(2) No refuge permit will be required 
for squirrel, rabbit, quail, raccoon, and 
opossum hunts. 

(3) Sunday hunting is prohibited. 

(4) Dogs are permitted during the 
quail, raccoon, and opossum hunts only. 

Panther Swamp National Wildlife 
Refuge 

(1) Upland game hunting is permitted 
on approximately 16.300 acres for rabbit, 
squirrel, raccoon, and opossum. Beaver 
may be taken as an incidental species. 

(2) Seasons: rabbit—State season 
except dogs allowed only from February 
1.1981 through February 28,1981. 
Squirrel—State season. Raccoon and 
opossum—November 1,1980 through 
November 20,1980, and January 16,1981 
through February 8.1981. 

(3) Hours for raccoon and opossum 
hunting are 6 P.M. until 4 A.M. 

(4) Sunday hunting is prohibited. 

(5) Dogs are permitted during the 
raccoon and opossum hunts. Only 
beagles are permitted during the 
February 1,1981 through February 28, 
1981 rabbit hunt. 

Yazoo National Wildlife Refuge 

(1) Species permitted: squirrel and 
rabbit—October 4,1980 through October 
31,1980; raccoon and opossum— 
December 15,1980 through December 20, 
1980 from 5 P.M. until midnight. 

(2) Permits are required. 

(3) No Sunday hunting is permitted. 

(4) Upland game hunting of designated 
species is permitted on approximately 
7,800 acres. 

§ 32.22 Special regulations; big game 
hunting for individual wildlife refuges. 

Alabama 

Wheeler National Wildlife Refuge 

(1) Archery deer hunt: October 15. 

1980 through November 20,1980; either 
sex. 

(2) Primitive weapons deer hunt 
(archery and flintlock only): November 
21.1980 through November 29.1980; 
either sex. 

(3) Redstone Arsenal deer hunt: 
Contact Post Warden’s Office for dates 
and regulations. 

(4) Permits are required. 

(5) Hunting is permitted on 
approximately 19,000 acres. 

(6) Sunday hunting is prohibited. 
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Arkansas 

Felsenthal National Wildlife Refuge . 

(1) Deer (archery, muzzle-loader, and 
regular gun) hunting is permitted during 
regular State seasons. Open refugewide, 
except closed in the waterfowl 
sanctuary area during waterfowl season. 
Only portable stands may be used. 

(2) Coyote may be hunted during ail 
other refuge hunts in areas and with 
firearms applicable to those hunts. 

(3) Feral hogs may be hunted during 
deer gun seasons only in areas open and 
with weapons legal for deer. There is no 
bag limit. 

(4) The use of dogs for coyote, feral 
hog, and deer hunting is prohibited. 

(5) All Firearms being transported in 
vehicles or boats must be empty and 
encased or dismantled. Firearms in 
camps must be empty. Pistols legal for 
taking deer are authorized during deer 
gun hunts. All pistols prohibited at other 
times. Possession of rifles larger than .22 
rimfire caliber, slugs, and buckshot is 
prohibited outside of refuge deer gun 
seasons. Firearms are not permitted 
outside of refuge hunting seasons. 

(6) Horses are prohibited during 
refuge gun hunts. At other times they 
may be used on refuge roads. 

(7) Camping is allowed only adjacent 
to readily identifiable roads and river 
channels within areas open to hunting. 

(8) It is unlawful to drive a nail, spike, 
or other metal object into a tree or to 
hunt from any tree in which a nail, spike 
or metal object has been driven. 

Holla Bend National Wildlife Refuge 

(1) Archery deer hunt: October 15, 

1980 through December 15,1980 on 
approximately 6,367 acres. 

(2) Persons may enter the refuge when 
the entrance gate opens each morning 
(daylight) and must leave the refuge by 
the time posted at the entrance gate. 

(3) All hunters must register upon 
entering the refuge each day. 

(4) All deer bagged must be checked 
at the refuge check station before 
leaving the refuge. 

(5) No hunting is permitted from any 
vehicle. 

(6) Only portable tree stands which do 
not permanently attach to or damage 
trees may be used. Stands may be 
placed after September 15,1980, and 
must be removed January 1,1981. 

(7) Alcoholic beverages are not 
permitted in hunting areas. 

White River National Wildlife Refuge 

(1) Archery hunt (deer and turkey): 
October 11,1980 through October 30. 
1980, and January 16,1981 through 
January 31,1981. Season north of 
Highway 1—October 1,1980 through 


November 6.1980. Limit and sex: State 
regulations. Squirrel, rabbit, and beaver 
may be taken as incidental species. 

(2) Primitive weapons deer hunt: 
October 23,1980 through October 25. 
1980. Limit: one deer of either sex (bonus 
deer). 

(3) Gun deer hunt: November 10,1980 
through November 12,1980. Limit: one 
legal buck (not a bonus deer). 

(4) Youth gun deer hunt: November 7, 
1980 through November 8,1980, and 
November 28,1980 through November 
29,1980. Limit: one deer of either sex 
(not a bonus deer). 

(5) Turkey hunt: Spring hunt dates td 
be announced. 

(6) Permits are required for primitive 
weapons hunt, gun deer hunt, youth deer 
hunt, and turkey hunt. 

(7) No loaded firearms allowed in 
boats, vehicles, on campgrounds, or in 
roadways used by vehicles. 

(8) All deer taken in the gun deer hunt 
and in the youth deer hunt must be 
checked at a designated check station. 

(9) Horses are prohibited. 

Louisiana 

Catahoula National Wildlife Refuge 

(1) Archery deer hunt: October 1,1980 
through October 31,1980, and December 

6,1980 through January 3,1981, on 
approximately 2,500 acres; either sex. 
Rabbit and squirrel may be taken as 
incidental species. 

(2) Muzzle-loader hunt: November 8, 
1980 through November 16,1980; bucks 
only. 

(3) Youth deer hunt: November 1,1980 
through November 2,1980; either sex. 

(4) A refuge permit will be required for 
all gun hunters. 

(5) No permanent tree stand may be 
constructed. 

(6) All bagged deer must be checked 
out at refuge headquarters. 

D'Arbonne National Wildlife Refuge 

(1) Archery deer hunt: State season; 
gun deer hunts—First segment of State 
season and first 2 days of second 
segment. Either sex hunting on opening 
day and on both days of second 
segment. 

(2) Portable stands only. Stands may 
not be nailed to trees or left on refuge 
overnight. 

(3) Unmarked feral hogs and coyotes 
may be taken during refuge deer 
seasons. 

Upper Ouachita National Wildlife 
Refuge 

(1) Archery deer hunt: State season; 
gun deer hunts—First segment of State 
season and First 2 days of second 
segment. Either sex hunting on opening 


day and on both days of second 
segment. 

(2) Portable stands only. Stands may 
not be nailed to trees or left on refuge 
overnight. 

(3) Unmarked feral hogs and coyotes 
may be taken during refuge deer 
seasons. 

Mississippi 

Hillside National Wildlife Refuge 

(1) Archery deer hunt—State seasons; 
primitive weapons deer hunt—State 
season. Either sex. 

(2) Sunday hunting is prohibited. 

(3) The use of any drug on arrows is 
prohibited. Bow hunters may not have 
arrows employing drugs or drug holding 
devices in their possession. 

Noxubee National Wildlife Refuge 

(1) Archery deer hunt: October 4,1980 
through October 30,1980, and November 

1.1980 through November 19,1980; 
either sex. 

(2) Primitive weapons deer hunt: 
December 2,1980 through December 12, 
1980; either sex. 

(3) Gun deer hunt: December 13,1980 
through December 26,1980, and January 

3. 1981 through January 10.1981; bucks 
only. 

(4) Gun deer hunt—Either sex: A 
limited either sex gun hunt not to exceed 
three days is planned. Hunt dates and 
other information will be available at 
refuge headquarters after November 1, 
1980. 

(5) Turkey hunt: State seasons; with 
shotguns only. 

(6) All deer and turkey harvested must 
be checked at the refuge headquarters or 
designated check station. 

(7) Weapons allowed for deer gun 
hunts are: centerfire rifles and 20 gauge 
or larger shotguns. 

(8) The possession or use of any 
drugged arrow for bow hunting is 
prohibited. 

(9) Sunday hunting is prohibited. 

(10) Horses are prohibited. 

(11) Permits are required for all deer 
and turkey hunts. 

(12) Man-drive deer hunting is 
prohibited. 

(13) The use of any citizens band 
radio device to aid in the pursuit or 
taking of game animals is prohibited. 

Panther Swamp National Wildlife 
Refuge 

(1) Archery deer hunt—State season; 
primitive weapons deer hunt—State 
season; gun deer hunt—State season. 

(2) The use of any drug on arrows is 
prohibited. Bowhunters may not have 
arrows employing or any drug holding 
devices in their possession. 
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(3) Sunday hunting is prohibited. 

Yazoo National Wildlife Refuge 

(1) Archery deer hunt: November t, 
1980 through November 15,1980, and 
January 17,1981 through January 23. 

1981, on approximately 7,800 acres: 
either sex. 

(2) Primitive weapons deer hunt: 
December 2.1980 through December 12, 
1980; either sex. Hunt to be closed when 
60 doe deer have been harvested. 

(3) Gun deer hunt: December 27,1980 
through January 3.1981. and January 10, 
1981; bucks only. 

(4) Permits are required. 

(5) Loaded firearms in vehicles are 
prohibited. 

(6) tylan-drive deer hunting is 
prohibited. 

(7) All deer must be checked at refuge 
headquarters. 

(8) No Sunday hunting permitted. 

(9) A minimum of 500 square inches of 
fluorescent hunter orange must be 
visibly worn above the waist during 
deer gun hunts. 

The provisions of these special 
regulations supplement the regulations 
which generally govern hunting on 
wildlife refuge area and which are set 
forth in Title 50, Code of Federal 
Regulations. Part 32. The public is 
invited to offer suggestions and 
comments at any time. 

Dated: September 4.1980. 

Dennis F. Holland, 

Acting Area Manager. 

|FR Doc l»-2784fl Filed S-S-flO; fl-45 mm) 
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DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 285 

Atlantic Bluefin Tuna 

agency: National Oceanic and 
Atmospheric Administration (NOAA)/ 
Commerce. 

ACTION: Notice of change in catch rate. 

summary: This notice changes the 
allowable catch rate of giant Atlantic 
bluefin tuna in the General Category, 
Northern Area, from two (2) per day per 
vessel to four (4) per day per vessel. 
EFFECTIVE DATE: 0001 hours e.d.t. 
September 13.1980. 

FOR FURTHER INFORMATION CONTACT: 
Alien E. Peterson, Jr., Regional Director. 
Northeast Region, National Marine 
Fisheries Service, 14 Elm Street, 
Gloucester, MA 01930—Telephone (617) 
281-3600. 


SUPPLEMENTARY INFORMATION: On June 
13,1980. final regulations promulgated 
under the authority of the Atlantic 
Tunas Convention Act (16 U.S.C. 

Sections 971-971h), and implementing 
the provisions thereof, were filed with 
the Office of the Federal Register. 

Section 285.32(b)(1) of those final 
regulations provides that in the Northern 
Area, as defined in § 285.30(b)(2). “On or 
about September 7, the Assistant 
Administrator shall review dealer and 
buy boat reports to determine the total 
catch of giant bluefin tuna. If the 
Assistant Administrator determines that 
85 percent or more of the quota of giant 
bluefin has been caught, an allowable 
catch of one giant bluefin tuna per day 
per vessel shall be continued or 
reestablished. If the Assistant 
Administrator determines that 70 or 
more percent and less than 85 percent of 
the quota has been caught, the 
allowable catch shall be set at two giant 
bluefin tuna per day per vessel. If more 
than 60 and less than 70 percent of the 
quota has been caught, the allowable 
catch shall be set at three giant tuna per 
day per vessel. If the Assistant 
Administrator determines that 60 
percent or less of the quota has been 
caught, the allowable catch shall be 
increased to four giant tuna per day per 
vessel/' 

The Assistant Administrator for 
Fisheries, NOAA, has determined, 
based upon dealer and buy boat landing 
reports, that the catch of giant Atlantic 
bluefin tuna in the General Category, 
Northern Area, is approximately 800 
fish. As this number is less than 60 
percent of the total quota, the daily 
catch rate of giant Atlantic bluefin tuna 
shall be increased from two (2) to four 

(4) fish per day per vessel at 0001 e.d.t. 
on September 13.1980. Thi9 catch rate 
will remain in effect for the remainder of 
the 1980 season or until the quota of 
2400 giant bluefin tuna is reached. This 
change in the daily catch for giant 
Atlantic bluefin tuna does not apply to 
those vessels registered in the Charter 
or Harpoon Boat Categories in the 
Northern Area, or those vessels 
permitted to take giant Atlantic bluefin 
tuna in the Southern Area with gear 
other than purse seines. 

Notice of this change in catch rate has 
been mailed to all vessel owners holding 
a valid vessel permit for this fishery. 

Signed at Washington, D.C., this 5th day of 
September. 1980. 

(18 U.S.C. 971-97lh) 

Robert K. Crowell, 

Deputy Executive Director. National Marine 
Fisheries Service. 

|FR Doc 80-27788 Filed 8-5-80. Tl:30 nmj 
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This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


SMALL BUSINESS ADMINISTRATION 

13 CFR Part 121 

Small Business Size Standards; 
Revision to Method of Establishing 
Size Standards and Definitions of 
Small Business 

agency: Small Business Administration. 
action: Public notice. 

summary: SBA published an Advance 
Notice of Proposed Rulemaking 
concerning its size standards in the 
Federal Register of March 10,1980 (45 
FR 15442). Subsequently public hearings 
were held in each SBA region. The 
purpose of this notice is to solicit 
additional comments on several critical 
size standards issues. 
date: Written comments must be 
submitted by October 27,1980, and 
should especially be directed at the 
specific issues identified in this notice. 
ADDRESS: Send all comments to: Kaleel 
C. Skeirik, Chief, Size Standards 
Division, Small Business 
Administration, 1441 L Street N.W.. 
Room 500, Washington, D.C. 20416. 

FOR FURTHER INFORMATION CONTACT: 
Kaleel C. Skeirik, Size Standards 
Division, (202) 653-6373. 

SUPPLEMENTARY INFORMATION: On 
March 10,1980, SBA published in the 
Federal Register an Advance Notice of 
Proposed Rulemaking to amend the 
small business size regulations. This 
advance notice set forth, on an industry- 
by-industry basis, which businesses are 
eligible for SBA assistance. 

The advance notice was the result of 
an intensive review of the entire size 
standards program, and constituted the 
First general review of SBA’s size 
standards since they were established in 
the 1950’s. 

Contained within the March 10 
document were SBA’s philosophy and 
policy for establishing size standards. 
The philososphy is to base the size 
standards on the competitive structure 
of each industry, and to use the size 
standards as a policy tool to allocate 


SBA resources in order to enhance the 
level of competition of the U.S. 
economy. 

Because of the high level of interest in 
the advance notice, SBA extended the 
comment period and held public 
hearings in each SBA region. These 
hearings were well-attended, with 
participants ably presenting their views. 
SBA received in excess of 1500 comment 
from the public hearings and form 
Individual written correspondence. The 
comments involve about 200 of 726 
different industries. There are about 25 
industry areas (75 SIC industries) that 
are considered to be particularly 
impacted by the proposed size 
standards. While all industries will be 
reviewed, these particular industries 
will be given special attention. 

In addition, SBA is asking small 
businesses, and others, to provide any 
additional information on the issues 
listed below. These issues need to be 
clarified and resolved, as they have a 
major influence in determining the 
direction of, and levels at which, the 
proposed size standards will be 
established. 

Issues 

1. Is SBA’s policy of using size 
standards to promote economic 
competition a valid goal? 

In its March 10 advance notice, SBA 
articulated a policy by which the degree 
of economic competition in an industry 
would be the major criterion for 
establishing the industry’s size standard. 
In concentrated industries, size 
standards were to be set relatively high; 
in competitive industries, relatively low. 
In so doing, the degree of small business 
eligibility varied from industry to 
industry to reflect the differing 
competitive conditions in each industry. 
The size standard, thus, would expand 
eligibility in some industries (those with 
high size standards) and deemphasize 
eligibility in others (those with low size 
standards). 

Some comments criticized SBA for 
using the intensity of economic 
competition in each industry as a major 
criterion to establish size standards. 
Critics argued that SBA’s role should be 
to assist all small businesses in general, 
regardless of their industry or their 
effect on competition. The inference was 
also made that the absolute size of a 
firm is more important than the relative 


size of firm within an industry in 
establishing size standards. 

2. Is SBA's method of defining an 
industry's competitiveness correct? 

SBA used the Standard Industrial 
Classification system to define 
industries, and all size standards were 
established on a 4-digit industry basis. 
Also, while other indicators were used, 
SBA primarily relied on concentration 
ratios to determine the degree of 
competitiveness within an industry. 

SBA used the SIC system because it is 
widely accepted, uniform, and statistical 
information is tabulated on an SIC 
basis. Moreover, the Small Business Act 
requires that size standards be 
established on an industry basis rather 
than by item, product, service, or 
market. 

Commenters stated that the 4-digit 
industry is either too broad or too 
narrow. For example, some commenters 
from the apparel manufacturing 
industries indicated that the 4-digit SIC 
is too narrow, while others such as in 
engineering or boat building said it s too 
broad. Others stated that since the SIC 
system hadn’t been revised since 1972, it 
doesn’t reflect the changes in industry, 
especially in electronics, 
communications, optics, computers, and 
so on. 

The basic data used in defining an 
industry's competitiveness are the 
“Census of Economics” in which the 
industries are classified on a 4-digit SIC 
basis. The most recent Census data 
available by size distribution of firms on 
a corporate entity basis are for the year 
1972. The 1977 data on this basis will not 
be available until early in 1981. 

However, the SBA also used other data 
sources (“Dun & Bradstreef ’ and 
“Economic Information Systems”) to a 
great extent to update information on 
the various industries. 

Comments were received that the 1972 
data are outdated, and that other basic 
sources and more recent years should be 
used. 

The use of concentration ratios to 
determine competition was questioned, 
as was the wisdom of categorizing 
industries by degree of 

competitiveness-either concentrated, 

mixed, or competitive. 

3. How should firm size be measured? 

All size standards in the advance 

notice, except farming, are expressed in 
terms of number of employees. This 
number includes full as well as part-time 












59588 


Federal Register / Vol. 45. No. 177 / Wednesday. September 10, 1980 / Proposed Rules 


employees. In addition, no size standard 
i 9 less than 15 employees, nor is any 
above 2,500 employees. 

Firm size was expressed by number of 
employees, rather than by annual sales, 
to avoid periodic increases for inflation. 
SBA counts all employees because the 
statistical sources upon which size 
standards are based (e.g., Census 
Bureau and others) include both full¬ 
time and part-time employees. It is also 
administratively simple to count all 
employees rather than calculate full¬ 
time equivalents of part-timers. 

The floor of 15 employees was used 
because SBA believed that any Firm 
with 15 or fewer employees could be 
considered small regardless of industry. 
The proposal of this floor, rather than 
another, was in part due to the 
limitations of the data. 

SBA also felt that firms with more 
than 2500 employees would not be 
justified in securing SBA assistance, 
even in highly concentrated industries. 
SBA believes that currently its programs 
cannot, with a few exceptions, handle 
firms above 2500 employees. 

Commenters, especially in the 
construction industries, stated that the 
use of an employee rather than an 
annual sales measure of size would 
enoourage companies to subcontract 
work and thus avoid accounting for the 
actual number of employees involved. 
For this as well as other reasons, some 
suggested one or a combination of 
alternative firm size measures such as 
sales, assets, profits, net worth, a 
demonstration of absence of industry 
dominance, ability to obtain regular 
commercial financing, and others. 

Concerning part-time employees, 
industries that often use part-timers 
stated that the definition of "employee” 
is too restrictive. They suggested use of 
a full-time equivalent; or higher size 
standards. 

Comments indicated that the floor 
was too low, limiting eligibility and 
discouraging expansion beyond the size 
standard. Others indicated that the 
ceiling was too high and that a firm with 
as many as 2500 employees should not 
be classified as small, regardless of 
industry. 

4. Should there be one size standard 
for each industry for all SBA programs 
or different size standards for each 
program? 

The advance notice presented one 
size standard for each industry for all 
SBA programs. This is a change from the 
present SBA convention of having size 
standards vary by program as well as by 
industry. 

A single size Standard reflects the 
application of a consistent policy by 
making firms eligible for all SBA 


programs simultaneously. So, the reason 
for this proposed change is to simplify 
the size standards by eliminating 
conflicting definitions. It avoids the 
problem of having to develop two, three, 
or more definitions of small business for 
the various SBA Programs for every 
industry. Commenter9 stated that the 
size standards should reflect the 
objective of each SBA program. This 
was particularly raised by firms which 
currently participate in the procurement 
set-aside and SBIC programs. They 
argued that the various SBA programs 
have different objectives and needs. 
Others indicated that the government 
requirements for procurement were so 
different as to preclude their firms from 
normal commercial markets. 

A number of comments indicated that 
the proposed size standards (for 
competitive industries), which are lower 
than the current size standards, would 
have an adverse impact on the goals of 
the Pub. L. 95-507 program, particularly 
for minority firms interested in 
subcontracting for federal procurement. 
By reducing a size standard, there would 
be fewer qualified or capable small 
firms to handle the subcontracting, they 
say. 

5. Are SBA size standards applicable 
to other government programs? SBA size 
standards are designed for SBA 
programs. They are not a generic or all¬ 
purpose definition of small business, nor 
are they necessarily applicable for use 
in other government programs. 
Definitions for other federal programs 
should be tailored to meet the objectives 
of those purposes. 

There appears to be some confusion 
in the applicability to the proposed SBA 
size standards of the small business 
definition recommended by the White 
House Conference on Small Business 
described in their Resolution No. 8. The 
definition in Resolution No. 8 has four 
different size categories on an 
employment basis, with an upper limit 
of 500 employees. This is a broad and 
general definition that may be more 
applicable to other federal programs, 
particularly regulatory agencies. This 
general definition does not take into 
account SBA’s statutory requirement to 
vary size standards expressed in 
number of employees on an industry-by¬ 
industry basis. 

6. How should SBA *s new size 
standards be implemented? 

SBA appreciates the fact that In some 
industries, and for some programs, the 
proposed size standards constitute a 
major change in their business 
environment. To be most responsive to 
the requirements of the small business 
sector, SBA has not proposed a schedule 
for the implementation of the proposed 


size standards. In the advance notice, 
SBA requested comments on an 
implementation plan. However, very 
few substantive comments were 
received. Therefore, we again invite 
your comments on the merits of 
alternative implementation schemes. 
Included among issues under 
consideration are: should the 
implementation timetable be the same 
for all SBA programs; should industries 
where the size standard has been raised 
be treated the same as industries where 
the size standard has been lowered; 
should implementation be scheduled on 
an incremental basis or take effect at 
one time; what should be the total length 
of time before all new size standards are 
put into effect; should different 
industries be given different amounts of 
time to comply with the new size 
standards? 

Since the role of the private sector is 
important in development of size 
standards, SBA believes that the public 
should have the opportunity to provide 
comments on the basic issues raised. 

SBA requests that comments be 
restricted to the above issues. 

Comments previously received on 
specific industry size standards are 
being reviewed and will be taken into 
account prior to publishing the proposed 
rule. 

Dated: September 4.1980. 

A. Vernon Weaver, 

Administrator 

[FR Doc. 80-27907 Filed 9-0-80; 8:45 um) 

BILLING CODE 8025-01-M 


FEDERAL TRADE COMMISSION 
16 CFR Part 305 

Rules for Using Energy Cost and 
Consumption Information Used in 
Labeling and Advertising of Consumer 
Appliances Under the Energy Policy 
and Conservation Act 

AGENCY: Federal Trade Commission. 
action: Change in hearing date and 
filing dates for notifications, proposed 
testimony and written comments. 

summary: On August 11.1980, (45 FR 
53340) the Commission published its 
Notice of Rulemaking announcing a 
hearing date and filing requirements for 
participation in this proceeding together 
with proposed amendments to the rule. 
This Notice is being issued to change the 
date for commencing Washington. D.C. 
hearings from September 25.1980, to 
November 12,1980, and to change the 
filing dates as specified below. 

DATES: New public hearing date: 
November 12.1980. Notification of 
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intention to present views orally and 
copies of verbatim proposed testimony 
must be received on or before October 

29.1980. Written comments must be 
received by October 27.1980. 

ADDRESSES: Send one copy of 
notification of intention to present views 
orally, five copies of proposed verbatim 
testimony and five copies of written 
comments to “Raymond L. Rhine, 
Presiding Officer for Central Air 
Conditioner Rulemaking,” Federal Trade 
Commission. Washington. D.C. 20580. 

1 louring address*. Room 332, Federal 
Trade Commission Building. Sixth Street 
and Pennsylvania Avenue. KW., 
Washington, D.C. 

FOR FURTHER INFORMATION CONTACT: 

James Mills, 202-724-1491 or Lucerne D. 
Windrey, 202-724-1453. Attorneys. 
Bureau of Consumer Protection, Division 
of Energy and Product Information. 
Federal Trade Commission. 

Washington, D.C. 20580. 

SUPPLEMENTARY INFORMATION: On 
August 11,1980. the Commission issued 
its Notice of Rulemaking (45 FR 53340) 
setting forth proposed amendments to 
the rule and establishing a date for 
public hearings and filing requirements 
with respect to this rulemaking 
proceeding. 

On August 18,1980, the Air- 
Conditioning and Refrigeration Institute 
(*‘ARI“) requested a 45-day extension 
for both the public hearing and the 
written comment period on the basis 
that the industry is developing 
comments for submittal to DOE 
regarding its proposed rule on minimum 
efficiency standards for consumer 
products and that in view of the 
potential severe impact of the DOE 
proposed rule on the industry their 
resources necessary ot develop a 
substantive comment thereto will make 
it very difficult for the industry to devote 
appropriate attention to the 
Commission's proposal until after the 
DOE comment period has ended on 
September 15.1980. The Commission 
Staff verified the circumstances and did 
not oppose ARFs request. Therefore, the 
Presiding Officer in his Ruling No. 1 
granted the request in part and the new 
dates have been established as follows: 

1. The date for the Washington. D.C. 
hearings to commence is now November 

12.1980. Therefore, the public hearing 
will commence on November 12,1980. at 
10:00 a.m. in Washington. D.C.. Room 
332, Federal Trade Commission Building, 
Sixth Street and Pennsylvania Avenue, 
NW., Washington. D C. 

2. Persons wishing to make oral 
presentations at the hearing must file a 
notification of intention to testify with 
Raymond L. Rhine. Presiding Officer for 


Central Air Conditioner Rulemaking. 
Federal Trade Commission. 
Washington, D.C. 20580. and file with 
the Presiding Officer five copies of the 
required verbatim statement of 
proposed testimony and any relevant 
exhibits on or before October 29.1980. 

3. Persons desiring to submit written 
comments must file them with the 
Presiding Officer at the above address 
on or before October 27,1980. 

The other provisions of the 
Commission's Notice of Rulemaking 
dated August 11.1980. remain the same 
and the instructions and requirements 
set forth therein shall be observed. 

Issued: August 29.1980. 

Raymond L. Rhine, 

Presiding Officer. 

(FR Doc. 80-27H5U Filed 0-4-40. 8.46 imj 

BILLING CODE 6750-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Social Security Administration 

20 CFR Parts 404 and 416 

Federal Old-Age, Survivors, and 
Disability Insurance; and Supplemental 
Security Income for the Aged, Blind, 
and Disabled; Personalized Notices To 
Be Provided Certain SSA Claimants 

agency: Social Security Administration. 
HHS. 

action: Notice of decision to develop 
regulations. 

summary: The Social Security 
Administration plans to publish 
proposed regulations which will specify 
the information to be included in 
designated disability determination 
notices which are unfavorable in whole 
or in part to disability claimants. 

Section 305 of Pub. L. 96-265 amends 
sections 205(b) and 1631(c)(1) of the 
Social Security Act. The former deals 
with disability determinations under the 
Federal Old-Age Survivors and 
Disability Insurance program and the 
latter with disability determinations . 
under the Supplemental Security Income 
for the Aged, Blind and Disabled 
program. The statutory amendments 
require that effective July 1981, a 
personalized notice be sent when a 
disability determination is made which 
is unfavorable in whole or in part to the 
disability claimant. These notices 
currently cite the statutory/regulatory 
bases for the determination, but do not 
contain a personalized explanation of 
the case. The proposed regulations will 
provide that such notices will be 
accompanied by the following 
information: a brief nontechnical 


statement, written in understandable 
language, setting forth a discussion of 
the evidence, the Secretary’s 
determination and the reason or reasons 
for the determination. 

The proposed regulations amend 
§§ 404.907, 404.915 (recodified (NPRM- 
FR April 4. 1979 (44 FR 20176)) 404.904 
and 404.917), 416.1404. and 416.1422 
(recodified (NPRM-FR April 4, 1979 (44 
FR 20176)) 416.1404 and 416.1417), of title 
20 CFR Parts 404. and 416. The 
Department has classified the proposed 
regulations as policy significant. 

FOR FURTHER INFORMATION CONTACT: 
Charles Sinlock. Social Security 
Administration. 3-G-9 Operations 
Building, 6401 Security Boulevard, 
Baltimore, Maryland 21235. Telephone: 
301-594-6920. 

Dated: August 15,1980. 

William J. Driver, 

Comm issioner of Social Security . 

(FR Doc 80-27844 Filed 0-9-80. 8:45 am) 

BILLING CODE 4110-07-M 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of the Assistant Secretary for 
Housing—Federal Housing 
Commissioner 

24 CFR Parts 220, 221, 231, 236 

| Docket No. R-80-859] 

Mortgage and Loan Insurance 
Programs Under the National Housing 
Act 

agency: Department of Housing and 
Urban Development (HUD). 
action: Proposed rule. 

SUMMARY: Sections 220.590, 221.524. 
231.12, 231.13, and 236.30 are being 
amended to prohibit prepayment of 
mortgage which are assisted by way of 
Housing Assistance Payments Contracts 
during the term of the mortgage without 
the prior consent of the Commissioner. 
date: Comments Due by November 10, 
1980. 

addresses: Comments should be sent 
to: Rules Docket Clerk, Office of General 
Counsel, Room 5218, Department of 
Housing and Urban Development, 451 
Seventh Street. S.W., Washington, D.C. 
20410. 

FOR FURTHER INFORMATION CONTACT: 

Linda D. Cheatham. Office of 
Multifamily Housing Development. 
Development Division, Department of 
Housing and Urban Development. 451 
Seventh Street, S.W., Washington. D.C. 
20410, (202) 755-9280 (This is not a toll 
free number.) 
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SUPPLEMENTARY INFORMATION: 

Regulations presently prohibit 
prepayment of mortgages under Sections 
221 and 236 of the National Housing Act, 
which are receiving payments under a 
rent supplement contract, unless prior 
approval of the Commissioner is 
granted. The proposed rule extends the 
prepayment prohibition to mortgages 
insured under Sections 220, 221, 231, and 
236 of the National Housing Act where 
the mortgagor enters into a Housing 
Assistance Payments Contract, after 
September 1,1980, unless prior approval 
is granted by the Commissioner. The 
purpose of the proposed amendment is 
to prevent unwarranted conversion of 
Section 8 assisted projects to market 
rate tenancy. Interested persons may 
participate in this proposed rulemaking 
by submitting such written data, 
suggestions, or arguments as they may 
desire. All such materials should be 
filed with the Rules Docket Clerk, Office 
of General Counsel, Room 5218, 
Department of Housing and Urban 
Development, 451 Seventh Street, S.W., 
Washington, D.C. 20410 and should refer 
to the above docket number and title. 

All comments received on or before 
November 10,1980 will be considered 
before adoption of a final rule in this 
matter. Copies of all comments received 
will be available for public inspection at 
the above address during regular 
business hours both before and after the 
close of the comment period. The 
Department has determined that this 
proposed rule will not have a significant 
impact upon the quality of the 
environment. 

A Finding of Inapplicability respecting 
the National Environmental Policy Act 
of 1969 has been made in accordance 
with HUD procedures. A copy of this 
Finding of Inapplicability will be 
available for public inspection during 
regular business hours at the address 
specified above. This rule is listed as 
item number H-21-79 in the 
Department's semiannual agenda of 
significant rules, published pursuant to 
Executive Order 12044. 

Accordingly, the Department proposes 
to amend 24 CFR, Chapter II by: 

1. Adding a new paragraph (3) under 
subsection 220.590(a) to read as follows: 
"(3) Unless prior approval is granted by 
the Commissioner, no prepayment of the 
mortgage indebtedness will be permitted 
if the mortgagor has entered into a 
Housing Assistance Payments Contract 
as defined in 880.102, 881.102, 883.202, 
and 883.702 of this title, executed after 
September 1,1980.** 

2. Adding a new subparagraph (v) 
under subsection 221.524(a)(1) to read as 
follows: “(v) where the mortgagor has 
not entered into a Housing Assistance 


Payments Contract as defined in 880.102, 

881.102, 883.202, and 883.702 of this title, 
executed after September 1,1980.’* 

3. Adding a new subparagraph (d) 
under subsection 231.12 to read as 
follows: "(d) Prepayment prohibited. 
Except as required or consented to by 
the Commissioner, no prepayment of the 
mortgage indebtedness will be permitted 
where the mortgagor has entered into a 
Housing Assistance Payments Contract 
as defined in 880.102, 881,102, 883.202, 
and 883.702 of this title, executed after 
September 1,1980.’* 

4. Adding a new paragraph (c) under 
section 231.13 to read as follows: "(c) 
Prepayment prohibited. Except as 
required or consented to by the 
Commissioner, no prepayment of the 
mortgage indebtedness will be permitted 
where the mortgagor has entered into a 
Housing Assistance Payments Contract 
as defined in 880.102, 881.102, 883.202, 
and 883.702 of this title, executed after 
September 1* 1980.’* 

5. Amending subparagraph (l)(i) of 
subsection 236.30(a) to read as follows: 
"(i) If the prepayment occurs after the 
expiration of 20 years from the date of 
final insurance endorsement of the 
mortgage, provided the mortgagor is not 
receiving payments from the 
Commissioner under a rent supplement 
contract executed pursuant to the 
provisions of 5.1 et seq. of this title, or 
has not entered into a Housing 
Assistance Payments Contract, executed 
after September 1,1980, as defined in 

880.102, 881.202, 883.202, and 883.702 of 
this title.’* 

Authority: Sec. 211, 52 Stat. 23. as 
amended,/Sec. 220, 68 Stat. 596 as amended; 
12 U.S.C. 1715b, 1715k:/Sec. 221, 68 Stat. 599 
as amended; 12 U.S.C. 1715b;/Sec. 231, 73 
Stat. 665; 12 U.S.C. 1715b, 1715\r,/Sec. 236, 82 
Stat. 498, as amended; 12 U.S.C.; 1715B. 
1715z-l;/see 7(d), Department of Housing and 
Urban Development A.7 (4L U.S.C. 3535(d)). 

Issued at Washington, D.C., on August 15 
1980. 

Lawrence B. Simons, 

Assistant Secretary for Housing—Federal 
Housing Commissioner . 

(FR Doc 80-27706 Filed 0-0-80; 8:45 ami 

BILLING CODE 4210-01-M 


DEPARTMENT OF THE INTERIOR 

Heritage Conservation and Recreation 
Service 

36 CFR Part 1201 

Criteria for Comprehensive Statewide 
Historic Surveys and Plans 

agency: Heritage Conservation and 
Recreation Service (HCRS), Interior. 


action: Proposed amendment to interim 
rule. 

summary: This proposed amendment 
revises $ 1201.4(e) which establishes the 
minimum number of meetings that State 
Review Boards are required to hold 
annually. 

The amendment increased the number 
of required meetings of State Review 
Boards from three to six per year. This 
amendment is intended to insure that 
sufficient opportunities exist for the 
State Review Board to carry out its 
responsibilities to provide for timely 
consideration of nominiations to the 
National Register of Historic Places and 
public participation in the nomination 
process, and to participate in the 
nomination appeals process established 
in the proposed amendments to 36 CFR 
1202, published in the Federal Register, 
August 5,1980. 

dates: Comments must be received on 
or before October 10,1980. 
address: Written comments should be 
addressed to: Chief, Division of State 
Plans and Grants, Heritage 
Conservation and Recreation Service, 
Department of the Interior, Washington, 
DC 20243. 

FOR FURTHER INFORMATION CONTACT: 

Stephanie S. Toothman, Historian, 
Division of State Plans and Grants. 
HCRS, Washington. DC 20243, (202) 343- 
6221. 

SUPPLEMENTARY INFORMATION: This 
amendment is intended to insure that 
sufficient opportunities exist for the 
State Review Board to carry out its 
responsibilities to provide for timely 
consideration of nominations to the 
National Register of Historic Places and 
public participation in the nomination 
process, and to participate in the 
nomination appeals process established 
in the proposed amendments to 36 CFR 
1202, published in the Federal Register, 
August 5,1980. 

This amendment is developed under 
the authority of the National Historic 
Preservation Act of 1966, as amended, 

16 U.S.C. 470 et seq. Because these 
amendments have to do with 
administration of the Historic 
Preservation Fund program and have no 
impact upon the environment, an 
environmental impact statement is not 
necessary, The Department of the 
Interior has determined that this 
document is not a significant rule and 
does not require a regulatory analysis 
under Executive Order 12044 and 42 
CFR Part 14. 

The originator of these procedures is 
Stephanie S. Toothman of the Division 
of State Plans and Grants, (202) 343- 
6221. 
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Dated: August 27,1980. 

David f fates, 

Deputy Assistant Secretary of the Interior. 

In consideration of the foregoing, it is 
proposed to amend § 1201.4(e) to read as 
follows: 

§ 1201.4 State Review Board. 

• « * * * 

(e) The State Review Board shall meet 
at least six times a year and should 
adopt bylaws governing its operation 
consistent with the provisions of this 
section. 

[FR Doc. 80-27852 Filed 0-0-80; 8:45 «m| 

BILLING CODE 4310-03-M 


VETERANS ADMINISTRATION 
38 CFR Part 21 

Veterans Education; Travel Expenses 
for Counseling Purposes 

agency: Veterans Adminstration. 
action: Withdrawal of proposed 
regulation changes. 

summary: The Veterans Administration 
is withdrawing its proposal to 
implement a provision of the Veterans 
Omnibus Health Care Act of 1976, by 
providing rules for paying for travel 
expenses incurred going to and from 
places of counseling by veterans eligible 
for subsistence allowance or veterans 
and other persons eligible for 
educational assistance. 

FOR FURTHER INFORMATION CONTACT*. 
June C. Schaeffer, Assistant Director for 
Policy and Program Administration, 
Education and Rehabilitation Service, 
Department of Veterans Benefits, 
Veterans Administration, Washington. 
D.C. 20420 (202-389-2092). 
SUPPLEMENTARY INFORMATION: On page 
06623-24 of the Federal Register of 
November 20.1979, there were 
published proposed amendments to 38 
CFR 21.728 and 21.4104. 

Interested person were given 30 days 
to submit comments, suggestions, or 
objections. We received no comments. 

However, on December 20,1979 the 
Veterans Health Programs Extension 
and Improvement Act of 1979 (Pub. L 
96-151) was enacted. This act contains 
provisions which make the proposed 
regulations obsolete. Accordingly, the 
Veterans Administration is withdrawing 
them. 

Approved: September 4,1980. 

Max Cleland, 

Administrator 

|FR Doc 80-27848 Filed 9-0-80; 8:45 ami 

BILLING CODE 8320-01-11 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

IFRL 1601-4] 

Approval and Promulgation of 
Implementation Plans; Lake Tahoe 
Basin Nonattafnment Area Plans and 
Regulations in the States of California 
and Nevada 

AGENCY: Environmental Protection 
Agency. 

ACTION: Notice of proposed rulemaking. 

SUMMARY: Revisions to the California 
and Nevada State Implementation Plans 
(SIP) were submitted to the 
Environmental Protection Agency (EPA). 
The revisions consist of control 
strategies and regulations for the Lake 
Tahoe Basin and constitute the 
Nonattainment Area Plans (NAP) for 
ozone (O a ) and carbon monoxide (CO). 
This basin includes portions of El 
Dorado and Placer Counties on the 
California side of the basin and portions 
of Carson City, Douglas, and Washoe 
Counties on the Nevada side of the 
basin. The intended effect of the 
revisions is to meet the requirements of 
Part D of the Clean Air Act, as amended 
in 1977, M Plan Requirements for 
Nonattainment Areas.” 

The EPA invites public comments on 
these revisions, the identified 
deficiencies, the suggested corrections 
and associated proposed deadlines, and 
whether the overall plans or certain 
portions of the plans should be 
approved, conditionally approved, or 
disapproved, especially with respect to 
the requirements of Part D of the Clean 
Air Act. 

date: Comments may be submitted on 
or before October 10,1980. 
addresses: Comments may be sent to: 
Regional Administrator, Attn: Air and 
Hazardous Materials Division, Air 
Technical Branch, Regulatory Section 
(A-4), Environmental Protection Agency, 
Region IX, 215 Fremont Street, San 
Francisco, CA 94105. 

Copies of the proposed revisions and 
EPA’s associated Evaluation Reports are 
contained in document file NAP-CA- 
NV-G1 and are available for public 
inspection during normal business hours 
at the EPA Region IX Office at the above 
address and at the following locations: 
Public Information Reference Unit, 
Environmental Protection Agency, 401 
M Street, SW., Room 2404, 
Washington, D.C. 20460. 

California Air Resources Board, 1102 Q 
Street, P.O. Box 2815, Sacramento. CA 
95812. 


Nevada Department of Conservation 
and Natural Resources, Division of 
Environmental Protection, 201 South 
Fall Street, Carson City, NV 89710. 
Tahoe Regional Planning Agency, P.O. 
Box 8896, 2155 South Avenue, South 
Lake Tahoe. CA 95731. 

FOR FURTHER INFORMATION CONTACT: 
Douglas Grano, Chief, Regulatory 
Section, Air Technical Branch, Air and 
Hazardous Materials Division. 
Environmental Protection Agency, 

Region DC, (415) 556-2938. 
SUPPLEMENTARY INFORMATION: 

Proposed Action 

The plans for the Lake Tahoe Basin 
have been evaluated for conformance 
with Part D of the Clean Air Act. This 
notice provides a description of the 
plans, summarizes the applicable Clean 
Air Act requirements, compares the 
plans to those requirements, and 
proposes approval or conditional 
approval for each portion of the plans. 

EPA's review Indicates that the O a 
plans for California and Nevada are 
consistent with the Part D requirements 
and are therefore proposed to be 
approved and incorporated ihTo the SIP 
with the exception of the permit 
program in California as noted below. 

In addition, all portions of the CO 
plans for California (CA) and Nevada 
(NV) are consistent with the Part D 
requirements and are therefore 
proposed to be approved and 
incorporated into the SIP with the 
exception of the following portions, 
which contain minor deficiencies: 
modeling (NV), emission reduction 
estimates (CA and NV). attainment 
provisions (NV), legally adopted 
measures (CA and NV), permit program 
(CA), resources (CA and NV). and 
extension requirements (CA). These 
portions of the plans are proposed to be 
approved and incorporated into the SIP 
with the condition that the deficiencies 
be corrected by a specified deadline. 

Approval or conditional approval of 
all portions of the plans would be 
sufficient to lift the current prohibition 
on construction of certain major new or 
modified sources in the Lake Tahoe 
Basin. This prohibition is required by 
the Clean Air Act and is discussed in 
detail in the July 2,1979 Federal Register 
notice (44 FR 38471). 

EPA is proposing in this notice to 
conditionally approve the overall Lake 
Tahoe Basin plans for and the California 
plan for O a , CO« since they contain only 
minor deficiencies with respect to Part 
D. 

Background 

New provisions of the Clean Air Act, 
amended in August 1977, Public Law No. 
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95-95, requires states to revise their SIPs 
for all areas that do not attain the 
National Ambient Air Quality Standards 
(NAAQS). The amendments required 
each state to submit to the 
Administrator a list of the NAAQS 
attainment status for all areas within the 
state. The Administrator promulgated 
these lists, with certain modifications, 
on March 3.1978 (43 FR 8962). State and 
local governments were requried to 
develop, adopt, and submit to EPA 
revisions to their SIP, for nonattainment 
areas, by January 1,1979 which meet the 
requirements of Part D of the Clean Air 
Act and which provide for attainment of 
the NAAQS as expeditiously as 

npnrfipanlp 

On April 4.1979 (44 FR 2037# EPA 
published a General Preamble for 
Proposed Rulemaking on Approval of 
Plan Revisions for Nonattainment 
Areas. In addition, EPA published 
Supplements to the General Preamble on 
July 2, August 28, September 17, and 
November 23,1979 (44 FR 38583, 50371, 
53671, and 67182). The General Preamble 
supplements this notice by identifying 
the major considerations that will guide 
EPA’s evaluation of the submittals. 

The Lake Tahoe Basin includes 
portions of El Dorado and Placer 
Counties on the California side of the 
Basin and portions of Carson City, 
Douglas, and Washoe Counties on the 
Nevada side. The Lake Tahoe Basin is a 
designated nonattainment area for 0 3 
and CO. 

Description of Proposed SIP Revisions 

The Governor’s designee for 
California submitted the California plan 
to EPA on August 21,1979 and the 
Governor of Nevada submitted the 
Nevada plan to EPA on July 24,1979. 
Preparation of the proposed SIP 
revisions was coordinated by the Tahoe 
Regional Planning Agency for the 
Nevada plan and the State Air 
Resources Board for the California plan. 
The nonattainment area plans for the 
Lake Tahoe Basin consist of the 
following major components: 

—A summary of those pollutants that 
exceed the NAAQS specifying the 
violations by pollutant; 

—A list of the Federal nonattainment 
area plan requirements and the plan 
elements fulfilling those requirements; 

—A discussion of the planning 
process including: how the plan was 
prepared, the agencies involved in the 
process, public participation, and 
intergovernmental consultation; 

—An examination of air quality 
trends; 

—An analysis of the candidate air 
quality control measures that examines 
expected emission reductions, costs. 


resource impacts, social impacts, and 
enforcement aspects; and 

—A discussion of the specific 
strateges for O* and CO which includes 
schedules for reasonable further 
progress, adopted stationary and mobile 
source control measaures, and 
commitments to adopt additional control 
measures. 

While the two states intended to 
develop consistent bi-state 
nonattainment area plans and, in fact, 
did submit plans that are identical in 
many respects, some differences in both 
technical assumptions and adopted 
measures emerged before the plans 
were officially submitted to EPA. EPA 
has nevertheless administratively 
combined its evaluation of the two plans 
in a single Notice of Proposed 
Rulemaking because of the similarity of 
the plans and the problems they 
address. 

Both states continue to recognize the 
many advantages of treating the Basin 
as a single planning area and 
cooperating in the evaluation, 
development, and implementation of 
necessary plan revisions. The Western 
Federal Regional Council has also 
endorsed the need for coordinated 
environmental planning in order to 
promote efforts to protect the unusual 
scenic value of this area. 

California and Nevada have identified 
a greater health risk of exposure to 
pollutants at high altitudes. The 
standards applied by the states at Lake 
Tahoe (elevation greater than 6,200 feet) 
are compared to the federal standards in 
the following table: 



- 

Ambient standard 


Averaging 



Pollutant 

time 

State 

Federal 


(hours) 

standard 

standard 



(ppm) 

(ppm) 

CO_ 

8 

6.0 

9.0 

O.. 

1 

0.10 

0.12 


The plans and this notice, however, 
address only the federal standards. 

The Nevada plan indicates attainment 
of the CO standard by 1982 with the 
implementation of reasonable available 
control measures including: 

—A vehicle emission control 
inspection and maintenance program; 
and 

—Transportation measures to reduce 
emissions from automobiles including 
traffic flow improvements, driver 
advisories, snow removal procedures, 
traffic movement controls, idling 
restriction, bikeways, and pedestrian 
facilities. 


The California plan indicates that 
attainment of the CO standard by 1982 
is not possible on the California side of 
the Basin despite the implementation of 
all reasonably available control 
measures identified above for Nevada 
and the following additional measures: 

—California's motor vehicle standards 
on new vehicles; and __ 

—Transportation measures to reduce 
emissions from automobiles including 
reversible bus lanes, loading 
regulations, parking operations and 
location controls, peripheral parking 
facilities, priority treatment for carpools, 
and express bus lanes. 

The State of California requests an 
extension of the CO attainment date 
until no later than December 31,1987. 

Both plans indicate that the Basin is 
currently attaining the O s standard and 
will maintain it through 1995. 

In addition to the July 24 and August 
21,1979 plan submittals, this notice 
considers: (1) amendments to the El 
Dorado County Air Pollution Control 
District’s rules and regulations 
submitted to EPA by die Governor’s 
designee on May 23,1979 and February 
11,1980; (2) amendments to the Washoe 
County District Board of Health’s Air 
Pollution Control regulations submitted 
to EPA by the Governor of Nevada on 
July 24,1979; (3) amendments to the 
State of Nevada’s Air Quality 
regulations submitted to EPA by the 
Governor on July 24,1979 and March 17, 
1980; and (4) amendments to the Placer 
County Air Pollution Control District’s 
rules and regulations submitted as 
Appendix L to EPA by the Governor’s 
designee for California on August 21, 
1979. In order to expedite EPA’s review 
of the Lake Tahoe nonattainment area 
plans, this notice addresses only the 
portion of those State and District 
regulations listed above which appear to 
relate to applicable Part D requirements, 
and thus support the nonattainment area 
plans, such as volatile organic 
compound and new source review rules. 

El Dorado County Air Pollution Control 
District Rules and Regulations 

May 23. 1979 
Rule 102, Definitions 

Rule 213, Storage of Petroleum Products at 
Terminals and Large Bulk Loading 
Facilities 

Rule 214, Transfer of Gasoline into Stationary 
Storage Facilities 

February 11, 1980 

Rule 501, Permits Required 
Rule 502, Exceptions to Rule 501 and 515 
Rule 503, Standards for Granting 
Applications 

Rule 504, Best Available Control Technology 
Rule 505, Air Quality Impact Analysis 
Rule 506, Exemptions to Rule 505 
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Rule 508. Determination of Emission 
Increases 

Rule 509, Consideration of Future Emission 
Reductions: Emission Offsets 
Rule 510, Procedures for Evaluation of 
Application for Authority to Construct 
Rule 516, Air Quality Impact Analysis for 
Sources Emitting Larger Quantities of Air 
Contaminants than Assumed in the 
Analysis Performed Pursuant to Rule 503 
Rule 517, Permit Condition 
Rule 518, Exemption 

Washoe County District Board of Health Air 
Pollution Control Regulations 

July 24, 1979 

Sections 010.011 to 010.1751, Definitions 
Sections 030.000 to 030.3108, Source 
Registration and Operation 
Section 040.070. Storage of Petroleum 
Products 

Section 040.075, Gasoline Loading into Tank 
Trucks and Trailers 

Section 040.080, Gasoline Unloading from 
Tank Trucks and Trailers into Storage 
Tanks 

Section 040.085, Organic Solvents 
Section 040.090, Cut-Back Asphalt 

Nevada Air Quality Regulations 

July 24, 1979 

Article 1—Definitions (Nos. 1 and 2) 

Article 3—Registration Certificates and 
Operating Permits 

Article 13.1.3—Point Sources and Registration 
Certificates 

March 17, 1980 

Article 13.1.3—Point Sources and Registration 
Certificates 

Placer County Air Pollution Control District 
Rules and Regulations 

August 21, 1979 
Rule 101, Title 
Rule 102. Definitions 
Rule 212, Storage of Petroleum Products 
Rule 213, Gasoline Transfer into Storage 
Containers 

Rule 508, New Source Review 
Rule 514, Standards for Granting 
Applications 

Criteria for Approval 

The following list summarizes the 
basic requirements for Nonattainment 
Area Plans. The citations which follow 
referring to portions of the Clear Air 
Act, provide the bases for those 
requirements. 

1. An accurate inventory of existing 
emissions (172(b)(4)). 

2. A modeling analysis indicating the 
level of control needed to attain by 1982 
(172(a)). 

3. Emission reduction estimates for 
each adopted control measure (172(a)). 

4. A provision for expeditious 
attainment of the standards (172(a)). 

5. Provisions for reasonable further 
progress as defined in Section 171 of the 
Act (172(b)(3)). 


6. Adoption in legally enforceable 
form of all measures necessary to 
provide for attainment or, in certain 
circumstances where adoption by 1979 
is not possible, a schedule for 
development, adoption, submittal, and 
implementation of these measures 
(172(b)(2), (8) and (10)). 

7. An identification of an emissions 
growth increment (172(b)(5)). 

\ 8. Provisions for annual reporting with 
respect to items (5) and (6) above 
(172(b)(3) and (4)). 

9. A permit program for major new or 
modified sources (172(b)(6) and 173). 

10. An identification of an 
commitment to the resources necessary 
to carry out the plan (172(b)(7)). 

11. Evidence of public, local 
government, and state involvement and 
consultation (172(b)(9)). 

12. Evidence that the proposed SIP 
revisions were adopted by the State 
after reasonable notice and public 
hearing (172(b)(1)). 

13. For carbon monoxide and ozone 
SIP revisions that provide for attainment 
of the primary standard later than 1982: 

a. A permit program for major new or 
modified sources requiring an 
evaluation of alternative sites and 
consideration of evironmental and 
social costs (172(b)(ll)(A)). 

b. A provision for implementation of 
all reasonably available control 
measures for mobile and transportation 
sources (172(a)(2)). 

c. A commitment to establish, expand, 
or improve public transportation to meet 
basic transportation needs (110(a)(3)(D) 
and 110(c)(5)(B)). 

d. In addition to the above, for major 
urbanized areas, a specific schedule and 
legal authority for implementation of a 
vehicle emission control inspection and 
maintenance program (172(b)(ll)(B)). 

Discussion 

The paragraph numbers below 
correspond to the Part D nonattainment 
area plan requirements described in the 
preceding section, Criteria for Approval. 
EPA policy for approval of ozone 
nonattainment area plans submitted as 
1979 SIP revisions differentiates 
between rural and urban nonattainment 
areas. EPA’s policy, including the 
definition of rural areas, is discussed in 
the General Preamble. Based on the 
definition of rural areas and the policy, 
the Lake Tahoe Basin is considered a 
rural area. As referenced in the General 
Preamble, EPA’s minimum requirements 
for an approvable 1979 rural ozone 
nonattainment area plan do not provide 
that all of the Criteria for Approval 
listed above be fully met. This urban/ 
rural distinction does not affect the 
analysis of the California and Nevada 


carbon monoxide plans for the Lake 
Tahoe Basin. 

Each criterion is discussed in depth 
below. As noted in the Summary 
section, EPA reviewed the plans for 
conformance with these requirements 
and. in this section, identifies the 
portions of the plans that are 
approvable or conditionally approvable. 
Where a plan deficiency is identified, 
recommendations for revision of the 
plan are specified. 

Based on this analysis EPA proposes 
to approve the Nevada ozone plan and 
to conditionally approve both of the CO 
plans and the California ozone plan 
overall with respect to Part D of the Act. 

1. Emission Inventory. 

The emission inventories in the plans 
are reasonably comprehensive, current, 
and accurate. Therefore, EPA proposes 
to approve this part of the CO and ozone 
plans for both States. 

2. Modeling. 

Ozone 

Both States designated the Lake 
Tahoe Basin as nonattainment based 
upon violations of the 0.08 ppm National 
Ambient Air Quality Standard for 
photochemical oxidant. On February 8, 
1979, this national standard was altered 
by the promulgation of the 0.12 ppm 
standard for ozone (44 FR 8202). 
Monitoring records in the Basin indicate 
that the 0.12 ppm national standard has 
never been equaled or exceeded. The 
plans use the EKMA model to 
adequately show that the national ozone 
standard is currently being attained and 
will be maintained through 1995. 
Accordingly, EPA proposes to approve 
this portion of the ozone plans for 
California and Nevada. 

Carbon Monoxide 

The plans use the CALINE 2 and EPA 
HIWAY line source diffusion models to 
identify and evaluate CO hotspots. 

California 

Some of the hotspots were subjected 
to further analysis using the California 
Air Resources Board’s numerical CARS 
model. The modeling methodology is 
consistent with EPA guidance for 1979 
plan development, and the modeling 
results correspond to the monitored 
data. The modeling predicts violations 
of the 8-hour CO NAAQS in 1982 at 
numerous locations in California and 
Nevada. EPA proposes to approve this 
part of the California CO plan. 

Nevada 

On the Nevada side, additional CO 
modeling was performed by the Nevada 
Division of Environmental Protection 
(DEP), with the assistance of the Nevada 
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Department of Transportation. This 
modeling revised significantly the 
modeling results (ambient 
concentrations) for hotspots within 
Nevada, such that the Nevada plan now 
predicts attainment of the CO NAAQS 
at all hotspot areas in the Nevada 
portion of the Basin by 1982. 

The DEP modeling apparently is 
based upon traffic inputs (e.g. vehicle 
speed and percent cold starts) differing 
from those identified in the modeling 
discussion contained in the two plans. 
The Nevada plan fails to indicate what 
assumptions were made concerning 
either meteorology or traffic conditions; 
in fact, the plan fails to identify the 
modeling technique employed in the 
hotspot reanalysis. 

Under these circumstances, EPA 
proposes to approve this portion of the 
Nevada CO plan with the condition that 
the State submit such explanatory 
information and documentation on the 
DEP modeling by January 1 , 1981, in 
order to justify the predicted attainment. 

3. Emission Reduction Estimates . 

The plans estimate emission or 

ambient reductions for either individual 
strategies or groups of strategies for 
both 1982 and 1987. CO reductions are 
indicated for the average winter day and 
reactive hydrocarbon reductions for the 
average summer day. While the CO 
reduction estimates appear to be 
reasonable, insufficient information is 
provided to allow verification of 
predicted reductions from combinations 
of measures or from key individual 
strategies, such as vehicle inspection 
and maintenance (1/M). 

The States must amend the CO plans 
to include estimated reductions per 
tactic. This portion of the CO plans is 
proposed to be approved with the 
condition that the States submit such 
emission reduction estimates by January 
1,1981. 

EPA policy for rural ozone plans does 
not require emission reduction 
estimates. Therefore, EPA proposes to 
approve this portion of the ozone plans. 

4. Attainment Provision. 

Ozone 

The plans adequately demonstrate 
that the Basin is currently attaining the 
ozone NAAQS and is projected to 
maintain it through 1995. This 
demonstration is based on monitored air 
quality, current and projected emissions, 
and the EKMA modeling results. 
Therefore, EPA proposes to approve this 
portion of the ozone plans. 


Carbon Monoxide 
Nevada 

Although the Nevada plan as 
submitted indicates attainment of the 
CO NAAQS on the Nevada side in 1982, 
the modeling inconsistencies noted 
above make that demonstration 
uncertain. EPA therefore proposes to 
approve this portion of the Nevada CO 
plan with the condition that the State 
submit by January 1,1981 acceptable 
modeling documentation, as noted in 
item 2 above. This modeling 
documentation must confirm that the 
CO standards in Nevada will in fact be 
attained by December 31,1982. 

California 

The California plan projects violation 
of the 8-hour CO NAAQS on the 
California side in 1982 despite the 
application of all reasonably available 
measures. The State has accordingly 
requested an extension of the 
attainment date on the California side of 
the Basin since attainment by December 
31,1982 is not possible. EPA proposes to 
approve this portion of the California 
plan and to grant the extension pursuant 
to the provisions of Section 172(a)(2). 

5. Reasonable Further progress. 

Ozone 

No analysis of reasonable further 
progress was performed since the Basin 
currently attains and is projected to 
maintain the ozone NAAQS through 
1995. EPA proposes to approve this 
portion of the ozone plans. 

Carbon Monoxide 

The plans provide representations of 
reasonable further progress, including 
regular, consistent reductions to assure 
attainment by the required date. The 
representations are sufficient for the 
1979 SIP revision and meet the 
requirements of Sections 172(b)(3) and 
171(1). The representations must be 
supported by the implementation of a 
process for monitoring and verification 
of transportation related emission 
reductions. EPA proposes to approve 
this portion of the CO plans. 

6. Legally Adopted Measures . 

Ozone 

Until the Lake Tahoe Basin 
nonattainment area for ozone is 
reclassified by each state, California 
and Nevada SIPs must include adopted 
regulations reflecting reasonably 
available control technology (RACT) for 
all applicable major stationary source 
categories of Volatile Organic 
Compounds (VOC) for which EPA had 
published a Control Techniques 
Guideline (CTG) document by January 


1978. In addition, the plans must contain 
a commitment to adopt RACT 
regulations for major sources of VOC in 
categories to be addressed by future 
CTG documents. Major sources are 
those with over 100 tons per year 
potential emissions. 

The plans indicate that of the 15 
source categories of VOC (addressed by 
11 CTG documents) for which adopted 
regulations would be required, only five 
such source categories exist in the 
nonattainment area: service stations, 
bulk plants, degreasers, fixed-roof tanks, 
and cutback asphalt. The emission 
inventory indicates that there are 
currently no major sources for any of 
these five source categories, however. 
Therefore, no adopted regulations for 
VOC control are required at this time to 
satisfy the requirement for RACT, since 
there are no applicable VOC sources in 
the Basin. 

El Dorado and Placer County Rules 
213 and 214, however, have been 
submitted to EPA for the California 
portion of the nonattainment area. 

These regulations control service 
stations, bulk plants, and fixed- and 
floating-roof storage containers. 

Regulations for service stations, bulk 
plants, bulk terminals, fixed-roof tanks, 
solvent metal cleaning, and cutback 
asphalt have been submitted separately 
for the Washoe County (Nevada) 
portion of the planning area. The 
Washoe regulations for the first five 
categories were proposed for approval 
in a Federal Register notice respecting 
the Truckee Meadows (Nevada) 
Nonattainment Area Plan (44 FR 24880, 
April 27,1979). These regulations, as 
well as cutback asphalt regulations, will 
be the subject of an additional Federal 
Register notice. 

EPA has reviewed the El Dorado and 
Placer County rules and proposes that 
they be approved for inclusion in the 
SIP, since they are consistent with the 
Clean Air Act, EPA policy, and 40 CFR 
Part 51. These regulations apply to 
sources which are currently regulated by 
Federal Regulation 52.255, “Gasoline 
Transfer Vapor Control". The Counties' 
rules now adequately control those 
sources regulated by the Federal 
Regulation. It is proposed that the 
Federal Regulation remain in effect, 
however, until sources achieve 
compliance with the provisions of the 
revised State regulation. For Placer 
County, the final compliance date is 
October 19.1980. For El Dorado County, 
the final compliance date is November 1, 

1979. After these dates, the Federal 
Regulation could be rescinded. 

The California State Implementation 
Plan also contains the Federal 
Regulation 40 CFR 52.256, “Control of 
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Evaporative Losses From the Filling of 
Vehicular Tanks." This regulation 
applies to the Lake Tahoe Basin portion 
of El Dorado and Placer Counties but 
has not been implemented, since final 
compliance with its provisions was 
indefinitely deferred on May 31,1977 (42 
FR 27674). It is proposed that this 
regulation be rescinded for the Tahoe 
Air Basin portion of El Dorado and 
Placer Counties, since the control 
strategy indicates that control of these 
sources is not necessary for the 
attainment and maintenance of the 
ozone standard. 

As stated above, nonattainment area 
plans must contain a commitment to 
adopt RACT regulations for source 
categories of VOC to be covered by 
future CTG documents. The emission 
inventory in the plans, however, 
indicates that there are no additional 
major stationary sources of VOC. This 
portion of the ozone plans is proposed to 
be approved. 

Carbon Monoxide 

The plans indicate that the 
overwhelming emission source of CO in 
the basin is the automobile. The plans 
also recognize that effective control of 
vehicular emissions requires basinwide 
transportation control strategy 
development and implementation, with 
substantial commitments and active 
participation from both states, the five 
counties, the regional agencies and the 
City of South Lake Tahoe, along with 
state and local transportation 
departments. Most of the adopted 
transportation related control measures 
appear to require this cooperative 
commitment if implementation is to 
secure necessary emission reductions. 
Examples of such adopted 
transportation control strategies include 
employee mass transit incentives and 
traffic movement control. 

One major strategy in the California 
plan, initiation of mail delivery in the 
Basin, requires commitments from the 
U.S. Postal Service, as well as by the 
state and local agencies. The plan 
indicates that implementation of this 
strategy would eliminate 13,000 daily 
trips in the California portion of the 
Basin alone, reduce traffic congestion, 
and play a significant role in abatement 
of CO emissions. 

The plans do not contain these 
explicit implementation commitments by 
the responsible implementing agencies. 

In the absence of the commitments to 
implement the adopted measures, the 
plans do not afford sufficient evidence 
that the tactics will be carried out. The 
plans, therefore, must be revised to meet 
fully the requirements of Section 
172(b)(10). 


This portion of the CO plans is 
proposed to be approved with the 
condition that the States submit by 
January 1 , 1981 written evidence that all 
adopted measures are supported by 
sufficient implementation commitments, 
or that adopted schedules for obtaining 
such commitments will ensure that all 
measures will be implemented 
consistent with reasonable further 
progress. Each adopted schedule for 
obtaining necessary commitments must 
contain specific details and include key 
milestones to be used in evaluating 
progress. As an alternative, the States 
may submit by January 1,1981, 
equivalent CO control strategies 
supported by commitments and full legal 
adoption. 

The demonstration of attainment in 
the California CO plan for Lake Tahoe 
relies in part upon a vehicle inspection 
and maintenance (I/M) program and a 
road use or entry charge (basin user 
fee). The State Legislature has failed to 
provide the necessary legal authority to 
implement the basin user fee or the I/M 
program and EPA cannot approve these 
measures without such legislative 
authority. However, because a basin 
user fee is not required by EPA policy 
and EPA policy has established that I/M 
is not a mandatory control measure in 
an urbanized area with a population of 
less than 200,000, such as Lake Tahoe, 
the California CO plan is not required to 
include these measures. Therefore, EPA 
is deferring action on these control 
measures until such time as legal 
authority is adopted. 

In this notice, EPA proposes to 
approve the legally adopted measures 
portion of the California CO plan, 
absent I/M and the basin user fee, with 
the condition mentioned above, and to 
approve the California CO plan with the 
additional condition that the State 
provide by January 1 , 1981, substitute 
control measures to demonstrate 
attainment. 

It should be noted that the California 
plan includes the current Transportation 
Improvement Program and portions of 
the Regional Transportation Plan. These 
documents are accepted for 
informational purposes only, not as part 
of the Federally enforceable SIP. 

40 CFR Part 52 

In addition to the rulemaking actions 
discussed in this section, this notice 
proposes to remove certain Federally 
promulgated regulations from the Code 
of Federal Regulations, 40 CFR Part 52, 
which concern (in part) the Tahoe Basin 
area. 

The following Federally promulgated 
regulations from the Code of Federal 
Regulations. 40 CFR Part 52 are 


proposed to be rescinded in their 
entirety for the California portion 
(portions of El Dorado and Placer 
Counties) of the Lake Tahoe Air Basin, 
since they have been invalidated by the 
previous court actions of Brown v. EPA 
521 F. 2d 827 (1975): 

52.242 Inspection and maintenance 
program. 

52.243 Motorcycle limitation. 

52.244 Oxidizing catalyst retrofit. 

52.245 Control of oxides of nitrogen, 
hydrocarbon, and carbon monoxide 
emission from in-use vehicles. 

52.247 Definitions for parking management 
regulations. 

52.251 Management of parking supply. 

52.257 Computer carpool matching. 

52.264 Mass Transit priority strategy and 
planning. 

52.266 Monitoring transportation mode 
trends. 

7. Emissions Growth. 

The plans must provide either. (1) an 
emission growth increment for the 
construction or modifications of new 
major stationary sources or (2) 
regulations applicable to all portions of 
the Basin requiring offset of emissions 
from major new stationary sources. The 
requirements of Section 172(b)(5) are 
satisfied by the submittal of New Source 
Review (NSR) rules that require 
emissions offsets as an alternative to a 
reserved increment of emissions growth 
for major new sources. Therefore, EPA 
proposes to approve this portion of the 
CO and ozone plans for both States. 

8. Annual Reporting. 

Both States must submit annual 
reports of reasonable further progress, 
including updated emissions inventories. 
EPA urges the consolidation of these 
parts in a single, consistent bi-state 
document. EPA proposes to approve this 
portion of the plans. 

9. Permit Program. 

EPA’s criteria for approval of a new 
source permitting program are contained 
in Section 173, which also references 
essential portions of Sections 171 and 
172. EPA has established further 
guidance based on Section 173: EPA’s 
Emission Offset Interpretative Ruliqg in 
the January 16,1979 Federal Register (44 
FR 3274), and EPA’s proposed 
amendments to regulations for New 
Source Review and to the Emission 
Offset Ruling in the September 5,1979 
Federal Register (44 FR 51924). The 
permitting program must be consistent 
with Section 173 and one or the other 
notice. 

In the Lake Tahoe Basin, new source 
review (NSR) rules with these 
provisions must be adopted by El 
Dorado and Placer Counties in 
California and Washoe County and the 
State of Nevada in Nevada. 
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California 

EPA’s review indicates that the NSR 
regulations for El Dorado and Placer 
Counties are not fully consistent with 
the above critieria. The inconsistencies 
principally involve: (1) exemptions from 
offset and lowest achievable emission 
rate (LAER) requirements for certain 
types of modification; and (2) less 
stringent requirements for offsets and 
statewide compliance. EPA has 
determined that these deficiencies in the 
NSR regulations are minor deficiencies, 
with respect to Section 173 (see 
evaluation report for further discussion). 

Therefore, EPA proposes to approve 
and incorporate into the SIP the NSR 
regulations with the following condition. 
The regulation must be revised and 
submitted as a SIP revision by March 1, 
1981 and must satisfy Section 173 and 
must be consistent as a whole with 
either the January 10,1979 interpretative 
ruling, or the September 5,1979 
proposal. An additional option, if EPA’s 
final rulemaking on the September 5, 

1979 proposal has been promulgated, 
would be for the revised regulation to be 
consistent with that rulemaking. 
However, it should be noted that when 
EPA does take final action on its 
September 5.1979 proposal, the State 
will be under a statutory obligation to 
revise its NSR regulations within nine 
months to be consistent with that final 
action. 

Nevada 

Amendments to the NSR regulations 
for the State (Article 13) and Washoe 
County (Section 030) were submitted on 
July 24,1979 and March 17,1980. These 
regulations now satisfy the requirements 
of Section 173 through the provision for 
emissions offsets, lowest achievable 
emissions rate, and the certification of 
compliance of all major sources within 
the State owned, operated, or controlled 
by the applicant. Therefore, EPA 
proposes to approve this portion of the 
Nevada CO and ozone plans. 

10. Resources. 

Ozone 

This portion of the ozone plans is 
proposed to be approved since adequate 
resources for implementation exist 

Carbon Monoxide 

The CO plans do not specifically 
identify and commit financial and 
manpower resources necessary for plan 
implementation, as required by Sections 
110(a)(2)(F) and 172(b)(7). The plans lack 
any evidence that the responsible 
implementing agencies have provided 
written assurance of adequate 
personnel, funding, and authority to 


carry out the plans* provisions. Since 
many of the adopted strategies in the 
CO plans require substantial 
commitments and since some of the key 
implementing agencies have shown a 
clear lack of dedicated resources and/or 
support for the plans’ strategies, the • 
measures in the plans lack the 
corroboration required by Part D of the 
Act. 

This portion of the CO plans is 
proposed to be approved with the 
condition that the State submit by 
January 1,1981 evidence of 
commitments of needed resources on the 
part of each Federal State, regional, and 
local agency assigned responsibility for 
implementing the adopted strategies. 

The plans must also provide evidence 
that responsible agencies have adopted 
the required agreements, ordinances, 
budgetary provisions, and other 
executive or legislative authorizations. 

Federal financial assistance is crucial 
to the success of the bi-state 
transportation planning process and to 
the successful implementation of many 
of the control measures proposed in the 
plans. The Western Federal Regional 
Council Members’ Federal Policy for the 
Lake Tahoe Basin indicates that the 
“Department of Transportation shall 
promote a coordinated and 
comprehensive transportation planning 
effort, including the development of 
public transportation within the Basin, 
the use of commercial transport to and 
from the Basin * * V' In order to 
receive DOT financial assistance to 
support the implementation of certain of 
the control measures set forth in the 
plans, the two states must engage in 
coordinated transportation planning and 
must comply with the provisions of 
Section 170(d), giving priority 
consideration to those portions of plans 
and programs with air quality benefits 
in the Basin. 

11. Public and Government 
Involvement. 

The plans contain an adequate 
identification and analysis of the air 
quality, health, welfare, economic, 
energy and social effects of the plans 
along with a record of public comments 
on those effects and the plans, as 
required by Section 172(b)(9). Therefore, 
EPA proposes to approve this portion of 
the plans. 

The plans do not offer, however, 
adopted procedures for ensuring that the 
lead agencies will consult on a regular 
basis with participating and affected 
agencies and with members of the 
public. It is especially important that the 
California plan (prepared by the State 
Air Resources Board) contain provisions 
for consultation with locally elected 
officials and that both plans be revised 


to establish a mechanism for constant 
bi-state communication at both the 
policy and technical levels. The 
California and Nevada SIP’s must be 
revised to provide this process of 
consultation, as required by Section 121, 
40 CFR 51.240, and the EPA/DOT 
Transportation-Air Quality Planning 
Guidelines. 

12. Public Hearings. 

The plans meet the requirements of 
Section 172(b)(1) and 40 CFR 51.4 since 
they include evidence that the plans 
were properly adopted after reasonable 
notice and public hearings. Therefore, 

EPA proposes to approve this portion of 
the plan submittals. 

13. Extension Requirements 
(California Plan). 

Since California has requested an 
extension of the attainment date beyond 
December 1982 for CO, the California 
plan must meet the requirements of 
Sections 172(b)(ll), 110(a)(3)(D), and 
110(c)(5)(B). 

Under Section l£2(b)(ll)(A) the State 
must submit, in conjunction with the 
new source review permit program a 
procedure and requirement for an 
analysis of alternative sites, sizes, 
processes, and controls, which 
demonstrates that the benefits of a 
major emitting facility outweigh 
environmental costs. While the State 
has adopted a policy that the California 
Environmental Quality Act (CEQA) 
process is equivalent to that required by 
Section 172(b)(ll)(A), official submittal 
of relevant portions of CEQA as part of 
the plan is needed to satisfy the 
requirements of Section 172(b)(ll)(A). 
This portion of the plan is proposed to 
be approved with the condition that the 
State submit the relevant portions of 
CEQA by January 1,1981. 

EPA policy does not require an I/M 
program or schedule in the 1979 SIP 
revision for nonurbanized areas. The 
requirements of Section 172(b)(ll)(B) 
thus do not apply to the California 
portion of the Lake Tahoe Basin. Please 
refer to the legally adopted measures 
section above for further discussion. 

Sections 110(a)(3)(D) and 110(c)(5)(B) 
require that the California plan contain • 
commitments by agencies with legal 
authority to establish, expand, or 
improve public transportation to meet 
basic transportation needs. These basic 
transportation needs must be met as 
expeditiously as practicable using 
federal grants, and state and local funds 
to implement public transportation 
programs. All such commitments with 
respect to basic transportation needs 
are not included in the plan. EPA 
proposes to approve this portion of the 
plan with the condition that the State 
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submit these commitments by January 1. 

1981. 

Section 172(b)(ll)(C) requires that the 
plan identify other measures (including 
but not limited to those listed in Section 
108(f) of the Act) that may be necessary 
to provide for attainment of the NAAQS 
no later than December 31,1987. The 
plan does contain a preliminary analysis 
of a large number of transportation 
control measures, including most of 
those measures listed in Section 108(f) of 
the Act. Several transportation control 
measures were rejected based on an 
adequate level of analysis. However, the 
plan does not provide detailed 
schedules for analysis of those measures 
reserved fgr further study. EPA proposes 
to approve this portion of the plan on 
the condition that the State submit by 
January 1,1981 commitments and 
schedules to analyze further the Section 
108(f) transportation control measures 
not yet included in the plan, as applied 
to the total transportation system of the 
nonattainment area. The State must also 
submit a commitment to initiate 
implementation of those measures 
shown to be reasonably available. 

Public Comments 

Under Section 110 of the Clean Air 
Act, as amended, and 40 CFR Part 51, 
the Administrator is required to approve 
or disapprove revisions to the SIP. The 
Regional Administrator hereby issues 
this notice setting forth the revisions 
described above, as proposed 
rulemaking, and advises the public that 
interested persons may participate by 
submitting written comments to the 
Region IX Office. 

The EPA Region IX Office specifically 
invites public comment on whether to 
conditionally approve the items 
identified in this notice as deficiencies. 
EPA is further interested in receiving 
comment on the specified deadline for 
the States to submit the corrections, in 
the event of conditional approval. 

Comments received on or before 
October 10,1980, will be considered. 
Comments received will be available for 
public inspection at the EPA Region IX 
Office and at the locations listed in the 
Addresses section of this notice. 

The Administrator's decision to 
approve, conditionally approve, or 
disapprove the proposed revisions will 
be based on the comments received and 
on a determination whether the 
revisions or scheduled revisions meet 
the requirements of Section 110(a)(2) 
and Part D of the Clean Air Act and 40 
CFR Part 51, Requirements for 
Preparation, Adoption, and Submittal of 
State Implementation Plans. 

EPA believes the available period for 
comments is adequate because: 


1. The plans have been available for 
inspection and comment since October 
2.1979: 

2. EPA's notice published in the 
October 2.1979 Federal Register (44 FR 
56716) indicated that the comment 
period would be 30 days: and 

3. EPA has a responsibility under the 
Act to take final action as soon as 
possible after July 1.1979 on those 
portions of the SIPs that address the 
requirements of Part D. 

EPA has determined that this action is 
“specialized” and therefore, not subject 
to the procedural requirements of 
Executive Order 12044. 

(Secs. 110.129.171 to 178 and 301(a) of the 
Clean Air Act, as amended (42 U.S.C. 

§5 7410. 7429. 7501 to 7508. and 7601(a))) 
Dated: June 20. 1980. 

Paul De Falco, Jr., 

Regional Administrator. 

(FR Doc. 80-2777fi Filed 8 45 em| 
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40 CFR Part 52 
(FRL 1602-2] 

Approval and Promulgation of 
Nonattainment Plan for Illinois 

agency: U.S. Environmental Protection 
Agency. 

ACTION: Proposed rulemaking. 

summary: This notice proposes 
rulemaking and solicits public comment 
on specified changes in regulations 
which were submitted by the State of 
Illinois to satisfy the requirements of 
Part D of the Clean Air Act (Act). The 
changes in the regulations were made 
after publication of a Notice of Proposed 
Rulemaking on July 2.1979 (44 FR 38587). 
Changes were made in the following 
regulations: Rule 203(f) which controls 
fugitive particulate emissions and Rule 
205 which controls stationary source 
hydrocarbon emissions. On February 21, 
1980 (45 FR 11472), the United States 
Environmental Protection Agency 
(USEPA) published final rulemaking on 
the unchanged portions of the 
regulations as revisions to the federally 
approved Illinois State Implementation 
Plan. 

DATE: Comments on this revision and on 
the proposed USEPA action are due on 
or before October 10,1980. 

addresses: 

U.S. Environmental Protection Agency. 
Air Programs Branch Region V. 230 
South Dearborn Street Chicago. 
Illinois 60604. 

U.S. Environmental Protection Agency. 
Public Information Reference Unit 


(EPA Library). 401 M Street SW.. 

Washington. D.C. 20460. 

Illinois Environmental Protection 

Agency, 2200 Churchill Street 

Springfield, Illinois 62706. 

Written comments should be sent 
to: Mr. Gary Gulezian. Chief, 

Regulatory Analysis Section. U.S. 
Environmental Protection Agency. Air 
Programs Branch, 230 South Dearborn 
Street, Chicago, Illinois 60604. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Gary Gulezian, Chief, Regulatory 
Analysis Section, (312) 886-6029. 
SUPPLEMENTARY INFORMATION: Part D of 
the Clean Air Act, as amended in 1977, 
requires each state to revise its SIP to 
meet specific requirements for areas 
designated as not attaining the National 
Ambient Air Quality Standards 
(NAAQS). The SIP revisions must 
demonstrate attainment of the NiAAQS 
by December 31,1982, and in certain 
circumstances no later than December 
31.1987 for ozone and/or carbon 
monoxide. The requirements for an 
approvable SIP are described in a 
Federal Register notice published April 
4,1979 (44 FR 20372). Supplements to the 
April 4.1979 notice were published on 
July 2.1979 (44 FR 38583), August 28, 

1979 (44 FR 50371). September 17.1979 
(44 FR 53761). and November 23,1979 
(44 FR 67182). 

On April 3,1979, the State of Illinois 
submitted a draft SIP to USEPA to 
satisfy the requirements of Part D of the 
Act. USEPA published a notice of 
proposed rulemaking on these draft SIP 
revisions on July 2.1979 (44 FR 38587J 
and a correction notice on September 20. 
1979 (44 FR 54500). In the July 2.1979 
notice. USEPA indicated that the 
regulations in the State's submittal were 
preliminarily adopted by the Illinois 
Pollution Control Board (IPCB) and 
would be Finally adopted after 
completion of necessary State 
Administrative procedures. USEPA 
stated that until all State administrative 
requirements were satisfied, it would 
not complete federal rulemaking on the 
SIP revisions. USEPA also indicated that 
any substantive changes in the final SIP 
which were hot discussed or anticipated 
in the Notice of Proposed Rulemaking 
would be addressed in additional 
Notices of Proposed Rulemaking. On 
November 18,1979. December 21,1979, 
and January 25.1980, USEPA received 
letters from the State of Illinois which 
demonstrated that, with one exception, 
all regulations were finally adopted. 
USEPA's review of these finally enacted 
regulations indicated that changes were 
made in some of the regulations after 
the publication of the Notice of 
Proposed Rulemaking on July 2.1979. 
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Therefore, in the February 21,1979 
Federal Register (45 FR 11472), USEPA 
took no rulemaking action in regard to 
those portions of regulations which were 
significantly changed between the 
submittal of the draft State 
Implementation Plan on April 3,1979 
and the submittal of the final State 
Implementation Plan. A discussion of 
the changed portions of Rule 203(f) and 
Rule 205 follows. 

Rule 203(f)—Fugitive Particulate 
Emission Control Regulations 

(a) The finally adopted rule added an 
exemption to Rule 203(f)(3)(A) which 
eliminates control requirements from 
storage piles if the owner or operator of 
the pile proves that fugitive emissions 
from the pile do not cross the property 
line. USEPA proposes to disapprove the 
exemption contained in Rule 
203(f)(3)(A). USEPA’s longstanding 
policy is that the National Ambient Air 
Quality Standards need not be attained 
on company property were physical 
access by the general public is 
precluded by some means. This policy is 
based on the definition at 40 CFR 50.1(e) 
restricting “ambient air” to “that portion 
of the atmosphere, external to buildings, 
to which the general public has access/* 
The exemption proposed by Illinois 
relates solely to a company’s property 
line without regard to accessibility by 
the general public. 

(b) The finally adopted rule deleted 
Rule 203(f)(3)(C) which restricted 
emissions from conveying operations to 
10 percent opacity. Conveyors are now 
subject to the provisions of Rule 
203(f)(3)(E) which requires dust 
treatment methods such as spraying 
with water or surfactants and utilizing 
enclosures. USEPA proposes to approve 
these changes. 

Rule 205—Stationary Source 
Hydrocarbon Control Regulations 

Rule 205(k)(l) has been modified so 
that an owner or operator satisfying the 
requirements of Rule 205(k)(l) (A) or (B) 
is exempt from all provisions of Rules 
205(k) (2) and (3). The draft rule 
provided that an owner or operator 
satisfying the requirements of Rule 
205(k)(l) (A) or (B) was exempt from all 
requirements except the provisions 
requiring the storage of waste solvent in 
covered containers and the provisions 
specifying the allowable amount of 
evaporation for waste solvent. USEPA 
proposes to approve this change. 

Under Executive Order 12044 (43 FR 
12661), USEPA is required to judge 
whether a regulation is “significant” 
and, therefore, subject to certain 
procedural requirements of the Order or 
whether it may follow other 


specialized development procedures. 
USEPA labels such regulations 
“specialized.” I have reviewed these 
proposed regulations pursuant to the 
guidance in USEPA’s response to 
Executive Order 12044, "Improving 
Environmental Regulations,” signed 
March 29,1979 by the Administrator and 
I have determined that they are 
specialized regulations not subject to the 
procedural requirements of Executive 
Order 12044. 

The proposed rulemaking is issued 
under the authority of Section 110, 172 
and 301(a) of the Clean Air Act (42 
U.S.C. 7410. 7502, and 7601(a)). 

Dated: August 12.1980. 

John McGuire, 

Regional Administrator. 

|FR Doc. 80-27772 Filed 0-0-80. &45 am) 

BILLING CODE 6560-01-M 


40 CFR Part 120 

[FRL 1598-2 J 

Water Quality Standards; Navigable 
Waters of the Commonwealth of 
Kentucky 

agency: Environmental Protection 
Agency. 

action: Proposed rule. 

summary: EPA proposes to withdraw a 
rule which amended the Commonwealth 
of Kentucky’s water quality standards 
by establishing uses for waters left 
unclassified by the State and which 
established bacterial limitations for the 
secondary contact recreation use. EPA 
believes that recently approved 
revisions to Kentucky’s water quality 
standards make the Federally- 
promulgated rule unnecessary. 
dates: All written comments received 
on or before October 27,1980 will be 
considered in the preparation of the 
final rule. 

addresses: Comments should be sent 
to Mr. R. F. McGhee, Water Quality 
Standards Coordinator, EPA Region IV, 
345 Courtland Street, N.E., Atlanta, 
Georgia 30308. 

FOR FURTHER INFORMATION CONTACT: 

Mr. R. F. McGhee. 404-257-4793 or Mr. 
Kent Ballentine, 202-245-3030. 

Background 

On May 7,1980 EPA’s Regional 
Administrator for Region IV determined 
that water quality standards for 
Kentucky which were adopted by the 
State on December 5.1979, were 
consistent with the requirements of the 
Clean Water Act. In those standards, 
Kentucky addressed comprehensive 
beneficial use designations for its 


surface waters and bacterial criteria for 
secondary contact uses. Notice of that 
determination is published elsewhere in 
today’s Federal Register. 

Although the Regional Administrator 
has approved Kentucky’s revised water 
quality standards, elements of previous 
water quality standards had been 
determined by EPA not to be consistent 
with the requirements of the Clean 
Water Act. On December 2,1974, EPA 
promulgated a regulation establishing 
for Kentucky acceptable beneficial use 
designations for waters left unclassified 
by the State and secondary contact 
bacterial standards (39 FR 41709; 
codified in 40 CFR 120.27). EPA’s 
promulgation also included 
requirements for EPA approval of 
variances in beneficial use designations. 
Following the approval of the recently 
revised Kentucky water quality 
standards, EPA is herein proposing to 
withdraw the rule in 40 CFR 120.27. 

Legal Requirements 

Section 303(c) of the Clean Water Act 
(33 USC 1313(c)) requires States 
triennially to review and appropriately 
revise water quality standards. 
Following State action, revised or new 
water quality standards are submitted 
to EPA. If EPA identifies inconsistencies 
in the standards with the requirements 
of the Clean Water Act, it so notifies the 
State. If corrective actions are not 
undertaken by the State to bring the 
standards into compliance with the 
Clean Water Act, the Administrator of 
EPA is required to initiate an 
appropriate promulgation action. 

As indicated above, a rule was 
adopted to correct deficiencies in the 
Kentucky water quality standards 
adopted by the State on February 28, 
1974. It is EPA’s policy that when a State 
adopts new or revised water quality 
standards, and EPA’s review shows that 
the rulemaking to correct prior 
objections is no longer necessary, then 
EPA will withdraw the rule. 

Statement of Basis and Purpose 

40 CFR 120.27(a) established for 
Kentucky the requirement that variances 
granted by the State for criteria and/or 
use classifications less than required for 
desirable or indigenous species of 
aquatic life and secondary contact 
recreation must be approved by EPA. 
This provisions was promulgated by 
EPA before the adoption of general 
regulations for water quality standards 
on November 28,1975 (40 FR 55336, 
codified at 40 CFR 35.1550]. The general 
water quality standard regulations 
provide the mechanisms for beneficial 
use designations and water quality 
criteria changes. Thus, in effect, the 
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provision directly applicable to 
Kentucky has been superseded by the 
general water quality standard 
regulation. EPA can, therefore, 
withdraw this regulation without any 
effect on the State’s water quality 
program. 

40 CFR 120.27(b) amended the 1974 
Kentucky water quality standards by 
designating, as aquatic life waters, all 
waters not classified by the State. In 
addition to meeting the State’s existing 
requirements for water quality criteria 
for aquatic life. EPA added a 
requirement that fecal coliform bacteria 
densities not exceed an average of 
2,000/100 milliliters (ml) nor a maximum 
of 4.000/100 ml to protect secondary 
contact water uses. 

Kentucky’s 1979 water quality 
standards have been interpreted by the 
State such that all waters are classified 
for all uses.‘This interpretation by the 
State of section 7 of “401 KAR 5:031 
Classification of Waters” satisfies the 
objections leading to EPA’s 
promulgation and allows EPA to 
propose withdrawal of that portion of 40 
CFR 120.27(b). 

The fecal coliform limitations for 
secondary contact recreation adopted 
by Kentucky in its 1979 revisions to 
water quality standards specifies that 
fecal coliform bacteria densities not 
exceed 5,000/100 ml in more than 10% of 
the samples taken during any 30 day 
period. 

'rhe 1974 EPA rulemaking reflected 
the guidance in “Water Quality 
Criteria” 1 2 for general recreational use of 
surface waters. This criterion was 
recommended to protect uses not 
involving significant risks of water 
ingestion, a use similar to Kentucky’s 
secondary contact recreation. EPA’s 
current water quality criteria guidance 
document. Quality Criteria for Water 3 
does not contain a specific 
recommendation for secondary body 
contact uses. EPA’s policy for evaluating 
State water quality standards revisions 
which seek to reduce the stringency or 
eliminate criteria for particular uses is to 
require a justification from the State. 
Kentucky justified its criterion on an 
analysis of data collected in eight areas 
in Ohio classified for secondary contact 
recreational use. Additionally, EPA 
recognizes that the criterion adopted by 
Kentucky would approximate a 
geometric mean fecal coliform density of 


1 Letter to EPA from Robert). Blunz. Director. 
Division of Water Quality. Commonwealth of 

Kentucky, dated March 19 . 1980 . 

3 “Water Quality Criteria.** Report of the National 
lerhnical Advisory Committee to the Secretary of 
the Interior. Washington. D.C. (19681. 

3 Quality Criteria for Water. U.S. Environmental 
Protection Agency. Washington. D.C. ( 1976 ). 


about 1,000-1,500/100 ml. Such a mean 
density may actually be more stringent 
than the rule of 40 CFR 120.27. 

It is EPA’s judgment, that the State 
adequately justified its criterion in 
accordance with EPA policy. EPA is 
therefore proposing to withdraw that 
part of 40 CFR 120.27. 

Availability of Record 

The administrative record for the 
consideration of Kentucky’s revised 
water quality standards is available for 
public inspection and copying at the 
Environmental Protection Agency. 
Region 4 Office, Water Division, 345 
Courtland Street, N.E., Atlanta, Georgia 
30308 during normal weekday business 
hours of 8:00 a.m. to 4:30 p.m. The 
approved Kentucky water quality 
standards and the State’s administrative 
interpretation is available for inspection 
and copying from the Criteria and 
Standards Division (WH-585), 401 M 
Street, S.W., Washington, D.C. 20460 in 
Room 2818 of the Mall. 

Regulatory Analysis 

Under Executive Order 12044, EPA is 
required to judge whether a regulation is 
“significant” and therefore subject to the 
procedural requirements of the Order or 
whether it may follow other specialized 
development procedures. EPA labels 
these other regulations “specialized.” I 
have reviewed this regulation and 
determined that it is a specialized 
regulation not subject to the procedural 
requirements of Executive Order 12044. 

(Sec. 303 (33 USC 1313) of the Clean Water 
Act (Pub. L 92-500, as amended (33 USC 1251 
et se<?.))) 

Dated: September 4.1980. 

Douglas S. Costle, 

Administrator. 

Section 120.27 of Part 120 of Chapter I. 
Title 40 of the Code of Federal 
Regulations is proposed to read as 
follows: 

§ 120.27 Kentucky IReservedl. 
***** 

(FR Doc 00-27775 Filed S-4M10; 0:45 on] 

BILLING CODE 6560-01-M 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 

44 CFR Part 67 
[Docket No. FEMA 5693] 

National Flood Insurance Program; 
Proposed Flood Elevation 
Determinations 

agency: Federal Insurance 
Administration. FEMA. 
action: Proposed rule. 


summary: Technical information or 
comments are solicited on the proposed 
base (100-year) flood elevations listed 
below for selected locations and the 
nation. These base (100-year) flood 
elevations are the basis for the flood 
plain management measures that the 
community is required to either adopt or 
show evidence of being already in effect 
in order to qualify or remain qualified 
for participation in the National Flood 
Insurance Program (NFIP). 
dates: The period for comment will be 
ninety (90) days following the second 
publication of this proposed rule in a 
newspaper of local circulation in each 
community. 
addresses: 

See table below. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Robert G. Chappell, National Flood 
Insurance Program, (202) 426-1460 or 
Toll Free Line (800) 424-8872 (In Alaska 
and Hawaii call Toll Free Line (800) 424- 
9080), Federal Emergency Management 
Agency, Washington. D.C. 20472. 
SUPPLEMENTARY INFORMATION: The 
Federal Insurance Administrator gives 
notice of the proposed determinations of 
base (100-year) flood elevations for 
selected locations in the nation, in 
accordance with section 110 of the Flood 
Disaster Protection Act of 1973 (Pub. L. 
93-234). 87 Stat. 980, which added 
section 1363 to the National Flood 
Insurance Act of 1968 (Title XIII of the 
Housing and Urban Development Act of 
1968 (Pub. L. 90-448)), 42 U.S.C. 4001- 
4128, and 44 CFR Part 67.4 (a). 

These elevations, together with the 
flood plain management measures 
required by § 60.3 of the program 
regulations, are the minimum that are 
required. They should not be construed 
to mean the community must change 
any existing ordinances that are more 
stringent in their flood plain 
management requirements. The 
community may at any time enact 
stricter requirements on its own, or 
pursuant to policies established by other 
Federal, State or Regional entities. 

These proposed elevations will also be 
used to calculate the appropriate flood 
insurance premium rates for new 
buildings and their contents and for the 
second layer of insurance on existing 
buildings and their contents. 

The proposed base (100-year) flood 
elevations for selected locations are: 
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Prposed Base (100-Year) Rood Elevations 


ff Depth in 
foet above 

State Crty/town/courrty Source of flooding Location ground 

•Elevation 
in feet 
(NGVD) 


Connecticut _ Ansonia. Crty, New Haven County Naugatuck River- Upstream side of Division Street- *24 

Upstream side of Maple Street.......... '32 

Upstream Corporate Limits...—---- *41 

Two Mile Brook... Upstream side of Bartholomew Road (extended).. *240 

Upstream side of dam. 435 feet downstream of State Route 243 (Pu- *365 

la ski Highway). 

Upstream side of day. 157 feet upstream of State Route 243 (Pulaski *286 

. Highway). 

Upstream side of dam. 690 feet downstream of Ford Street--- *356 

Upstream side of Mdan Street.....—.- *366 

Maps available at the Town Clerk's Office. Town Office Building. 253 Main Street Ansonia, Connecticut 
Send comments to Honorable James J. Rnnucan, 253 Main Street Ansonia. Connecticut 06401. 


Connecticut.......Burlington, Town, Hartford County Farmington River... Downstream Corporate Limit —;— ---.... 

State Route 4 (extended)...—L- 

Downstream side of Lower Collins Dam-- 

Upstream side of Lower CoHins Dam....-- 

Upstream Corporate Limits.... 

Approximately 500 feet upstream of Corporate Limits. 


Maps available at the Town Clerk's Office. Route 4. Burlington. Connecticut. 

Send comments to Honorable Clarance R Spetlman. First Selectman of Burlington. Town Offices. Route 4. Burlington. Connecticut 06085. 


•238 
•2S6 
•271 
•275 
*278 
•279 


Florida ___ Martin County (Umcorporated Atlantic Ocean - Intersection of Jupiter Road and Merrit Way .-.. *6 

Areas). Southern side of intersection of Bridge Road and Laurel Lane .— *6 

At northern county limits............. .. *7 

Intersection of Prophet Lane and Jordan Way _......——— *7 

St Lucie River . Dyer Point Road ----— -~----—. *7 

Intersection of Murphy Road and Bessey Creek Terraco -........... *7 

Intersection of Gaines Avenue and Fork River Drive . r. -. *7 

West side of intersection of Millwood Terrace and Caguga Terrace — *7 

Intersection of Indian Street and St Lucie Boulevard -...-- *8 

Intersection of River Terrace and St Lucie Boulevard --- - *8 

Intersection of Railway Avenue and Lincoln Street. . *8 

Indian River ..-. Intersection of Char don Street and Indian River Drive - *7 

Intersection of Ocean Boulevard and MacArthur Boulevard .—... *7 

South side of intersection of 42nd Street and Indian River Drive . . *8 

Intersection of Palmer Street and Sewalls Point Road .. *8 

Loxahatchee River _........._.... At southernmost county limits (approximately 500 feet east of Inter* ’8 

state Highway 95). 

. Lake Okeechobee . Shoreline at southern county limtta .— . . .—......... *23 

Shoreline at northern corporate limits .... '25 

Ponding .... Approximately 1.000 feet north along Green River Parkway from its *17 

intersection with Jensen Beach Road 

Approximately 600 feet west along Dixon Way from its intersection *17 

with NE 9th Avenue. 


Maps available for inspection at 50 Kindred Street. Stuart. Florida. 

Send comments to Honorable Maggy Hurchaila. 50 Kindred Street, Stuart. Florida 33494. 


Florida ...........- Ocean Breeze Park (Town). Indian River ... Intersection of Little Bit Lane and Indian Drive..... .... *8 

Martin County. 

Maps available for inspection at P.O. Box 848. Jensen Beach. Florida. 

Send comments to Honorable Carl E. Hoke. P.O. Box 846. Jensen Beach. Florida 33457. 

Georgia __ Crty of Pine Lake, De Kalb Snapfmger Creek -—-—-— Jusl upstream of Bearer Road --- *926 

County. Just upstream of Spruce Dfkre ------ *927 

Maps available for inspection at City Halt. 300 Courthouse Drive, Pino Lake. Georgia 30072. 

Send comments to Mayor Copeland or Dr. Charles Waag. Crty Hall. 300 Courthouse Dove. Pine lake. Georgia 30072. 


Oklahoma ....„ Crty of Broken Arrow. Tulsa Arkansas River - Just upstream of S. Willow Springs Road Extended .--- *569 

County. Just downstream of 145th East Avenue Extended .—- *590 

Adams Creek . Approximately 300 feet upstream of East 61st Street South - *596 

Just upstream of South 193rd Avenue (County Line) . *664 

Broken Arrow Creek _ Approximately 150 feet upstream the Missouri, Kansas and Texas '69 

Railroad. 

West Branch Broken Anow Creek Approximately 500 feet upstream of Lynn Lane Road .—... *651 

Just upstream 101st Street -- '663 

Halkey Creek ___ Just upstream of 111 th Street- - '628 

Just upstream of 91st Street ___ '647 

Just downstream of 129th East Avenue ...... '689 

Just upstream of Dover Street _____ *722 

East Branch Halkey Creek .. Just upstream of 91st Street..- .—--—- '693 

Just upstream of 161 st East Avenue ______ *704 

Just upstream of Main Street ------ * 717 

Middle Branch Halkey Branch....... Just upstream of 129th East Avenue --—.—— ... *651 

Just upstream of 81st Street ........ *677 

Turtle Creek __ Just upstream of 145th East Avenue --- *675 

Just downstream of 81 st Street ......—... *706 

Park Grove Creek __......... Just upstream of West Elgin Street ........-—-- *717 

Olive Creek....- Just upstream of 81st Street ---- *662 

Just upstream of 129th East Avenue .... *668 
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Prposed Base (100-Year) Flood Elevations— Continued 

#Depthin 
feet above 

State Oty/town/coonty Source of flooding Location ground 



•Elevation 
in feot 
(^GVD) 

Floral Haven Creek.. . . Just upstream of 71st Street. 

Just upstream of 136th East Avenue...... 

Wesi Branch Halkey Creek. Approximately 100 feet downstream of Garnett Road. 

West Branch Halkey Creek Approximately 2.800 feet North of 81st Street. 

Tributary. 

Little Halkey Creek. Just downstream of 101st Street_* ..... 

Maps available for inspection at City Had. City Engineer's Office, Broken Arrow. Oklahoma 74012. % 

Send comments to Mayor Nick Hood Jr., or Mr. Jim Whitlock. City Manager. City Hall. P.O. Box 610. Broken Arrow. Oklahoma 74012. 

*677 

•703 

•671 

•669 

*648 

County. Upstream of Lock and Dam No. 4.. 

Upstream Corporate Limits. 

•760 

•761 

•762 


Maps available at the Charleroi Municipal Budding. 

Send comments to Honorable Armand BaJsano, Council President of Charleroi. Municipal Building. Room 209. Fourth and FallowfkHd Avenue. Charleroi. Pennsylvania 15022. 


Pennsylvania. Dunlevy. Borough. Washington Monongahela River.....Upstream Corporate Limits.. 

County. Downstream Corporate Limits. 

Maps available at the Dunlevy Borough Budding. 

Send comments to Honorable Velma RoWson, Council President of Dunlevy. Box 578. Dunlevy. Pennsylvania 15432. 
-- — -- . - 1 _ 

•763 

•763 

County Upstream State Route 194. 

Downstream State Route 234 _____ 

Upstream Corporate Limits ___ . ____ 

Beaver Creek . Confluence with West Conewagoe Creek. 

Upstream Corporate Limits .....7. . . 

Maps available at the East Berlin Borough Offices 

Send comments to Honorable John Kohler. Mayor of East Bortin. P.O. Box 238, East Berlin. Pennsylvania 17316. 

•401 

•403 

•409 

•412 

•401 

*403 

Pennsylvania .....— . East Rochester. Borough. Beaver Ohio River. Downstream Corporate Limits ... 

County. Upstream Corporate Limits. ....... 

Maps available at the Borough Budding. Spruce Street, East Rochester. Pennsylvania. 

Send comments to Honorable Stan Rihety. Council President of East Rochester, 715 Second Street. East Rochester, Pennsylvania 15074. 

•704 

•705 

Pennsylvania........ Reading, Township, Adams West Conewago Creek... Downstream Corporate Limits. 

County Upstream State Route 194. 

Upstream State Route 234 . 

Upstream Legislative Route 01037. 

Upstream Green Ridge Road. 

Upstream Dam. 

Upstream Legislative Route 01203. 

Approximately 6.450‘ upstream of Legislative Route 01203 ___ 

Maps available at the Reading Municipal Building. 

Send comments to Honorable Fred Leas. Chairman of the Reading Township Board of Supervisors, Municipal Budding, R D. 2, East Berlin. Pennsylvania 17318. 

•400 

*403 

•410 

•421 

•433 

•445 

•453 

•456 

County. Upstream 1-70 ... ...... 

Upstream Corporate Limits . 

Maps available at the Speers Borough Budding. 

Send comments to Honorable Roger Grandy. Council President of Speers. 209 Davidson Drive. Charleroi. Pennsylvania 15022. 

•782 

•762 

•763 

South Carolina -- City of Lake City. Florence Lynches Lake . Just downstram of Church Street ____.... 

County. Just upstream of U S. Highway 52 . . . 

Just downstream of Matthews Road ... ..... 

Camp Branch -- - Approximately 600 feet upstream of Confluence with Lynches Lake . 

Maps available for inspection at City Hall. 127 Aclme Street, Lake City. South Carolina 29560. 

Send comments to Mayor Gaskins or Mr Ronnie McKnight. Building Inspector, City Hall, P.O. Box 398. Lake City. South Carolina 29560. 

•63 

•65 

*66 

•67 

Tennessee.... - -— City of Dyersburg, Dyer County . North Fork Forked Deer River . 200 feet upstream of U S Highway 51 . 

Lewis Creek Drainage Ditch . Just upstream of State Highway 104 . 

Light Creek . Just upstream of Illinois Central GuM Railroad . 

Hurricane Creek - 150 feet downstream of Highway 1-155 . 

Maps available for inspection at City Had. 119 South Mill Avenue. Dyersburg. Tennessee 38024. 

Send comments to Mayor Robert S. Kirk or Mr. Van Williams. City Recorder. City Hall, 119 South Mill Avenue. Dyersburg. Tennessee 38024. 

*275 

•283 

•298 

*304 

Tennessee . M . . City of Moscow. Fayette County ... Wolf River . Just downstream of State Highway 57 . ..._. ITm 

Maps available for Inspection at City Hall. Charleston Street. Moscow. Tennessee 38057. 

Send comments to Mayor J. B. Brunson. City Hall. P.O. "Box 185. Moscow, Tennessee 38057. 

•344 

County. 

Maps available for inspection at City Hall. 80 Third Street. Roseville. Tennessee 38066. 

Send comments to Mayor Billy P. Fahey or Ms. Jan Bennett City Clerk, City Halt, P.O. Box 27. Rossvdle, Tennessee 38066. 

•312 
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Prposed Base (100-Year) Flood Elevations— Continued 


# Depth m 
feet above 


State Crty/lown/county Source ol flooding Location ground. 

" Elevation 

* in feet 

(NGVD) 


Toitftft .._ Unincorporated Areas of Atascosa River ___ At the Oty Pleasanton East Corporate brruts ---—.. *350 

Atascosa County. Approximately 1,000 feet downstream of the confluence ol Bomita *350 

Creek and at the corporate limits of Pleasanton 

Just upstream of the Oty of Pleasanton North Corporate limits .— *363 

Bonita Creek .„........ Approximately 700 feet upstream of Bryant Street ——....-.... *360 

Approximately 650 feet downstroam of the upstream corporate limits *363 

of Pleasanton. 


Maps available for inspection at County Judge's Offico. County Courthouse, Circle 41 Dnvo. Jourdonten, Texas 78064. 
Send comments to County Judge O. B. Gates, P O. Box 186. Jourdorton. Texas 78026. 


Texas.. City of Beevillo, Bee County_— Poesta Creek___ Just upstream of U S Business Highway 181 (Washington Street). *208 

Just downstream of FM 673 (Mugosota Street)--—-*216 

HesJey Creek.. Just upstream of Si Mary's Street. *205 

Just upstream of Southern Pacific Railroad— .—... *209 

Salt Creek_Just downstream of U S Business Highway (Northeast Washington *254 

Street). 

Maps available for inspection at City Hall. 100 West Corpus Christ) Street Beevilte. Texas 78102. 

Send comments to Mayor John Galloway or Mr. Dennis Clark. Oty Manager. Oty Hall. 100 West Corpus Chnsti Street Beevillo. Texas 78102. 


Texas .-__ City of Lancaster. Dallas County... Tenmile Oeek ..._ Just upstream of Missoui-Kartsas-Texas Railroad -- *477 

Approximately 100 foet downstream of Blue Grove Road....-.—.......—. *490 

Approximately 400 feet upstream of Houston School Road.... _...... *508 

Hotter Branch _~ Just upstream of Lancaster Hutctww Road --- *476 

Just upstream of MissourvKansas-Texas Railroad..-. .-. *519 

Hails Branch _ _ y .. Just upstream of West Red Bud Street _-. *505 

Just upstream of West First Street ......-.... *512 

Deep Branch _ Just upstream of Bolt Line Road ___ *498 

Approximately 500 feet upstream of Pleasant Run Road __. *556 

Mill Branch .. Approximately 200 leet upstream of Pleasant Run Road . *572 

Just upstream of Houstort School Road -- ... *584 

Stream 3A6 _*_._ Approximately 1.290 feet upstream of Belt Line Road --.. *524 

Floyd Branoh. ---- Approximately 200 feet upstream of Lancaster Road. . *556 

Runyon Springs Branch __ Approximately 400 feet upstream of Houston School Road.*568 

Approximately 200 feet downstream of Houston School Road -....... *545 


Maps available for inspection at Office of City Secretary, City Hall. 211 North Henry Street. Lancaster, Texas 75146 

Send comments to Mayor Earl Sewell or Mr Gordon C. Pierce. Acting Oty Manager. City Haft. P.O. Box 548, Lancaster. Texas 75146. 


Texas...Town of Rio Hondo. Cameron Arroyo Colorado —_A! Colorado Avenue__—-----J_ * 15 

County. At downstream of Dam __—__—.-.. X..,, . *15 


Maps available for inspection at City Hall. 600 Colorado Avenue, Rio Hondo. Texas 78583. 

Send comments to Mayor Jeff Burke, or Mr Paul Thomah. City Manager. City Hafl. P.O. Box 369. Rio Hondo. Toxas 78583. 


(National Flood Insurance Act of 1968 (Title XIII of Housing and Urban Development Act of 1968), effective January 28, 1969 (33 FR 17804, 
November 28, 1968), as amended (42 U.S.C. 4001-4128); Executive Order 12127, 44 FR 19367; and delegation of authority to Federal Insurance 
Administrator) 

Issued August 26. 1980. 

Gloria M. Jimenez, 

Federal Insurance Administrator. 


|FR Doc. 80-27594 Kited 9-0-80; 8:45 am| 

BILLING COOE 8718-03-M 

44 CFR Part 67 

(Docket No. FEMA-5874] 

National Flood Insurance Program; 
Proposed Flood Elevation 
Determinations 

Correction 

In FR Doc. 80-23845, in the issue of 
Thursday. August 7,1980, at page 52422, 
in the “Proposed Base (100-year) Flood 
Elevations” table on page 52424, under 
the State of Indiana, the ”City/town/ 
county” of Michigan City, LaPorte 
County, the “Source of flooding” is Beck 
Ditch and the “Location” is corrected to 
read “At mouth at Otter Creek”. 

BILLING COOE 1S05-01-M 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 
50 CFR Part 32 

Proposed Addition of National Wildlife 
Refuges to the List of Open Areas; 
Upland Game Hunting, and Big Game 
Hunting 

agency: Fish and Wildlife Service, 
Interior. 

ACTION: Proposed rule. 

summary: The Fish and Wildlife Service 
proposes to add Blowing Wind Cave 
National Wildlife Refuge, Alabama, to 
the areas open for upland game hunting. 
Big Lake National Wildlife Refuge. 
Arkansas, would be added to the list of 


refuge areas open for big game hunting. 
The Director has received information 
that this action would be in accordance 
with the provisions of all applicable 
laws, would be compatible with the 
principles of sound wildlife 
management, would otherwise be in the 
public interest and that such uses are 
compatible with the major purposes for 
which each refuge was established. 
Upland game hunting and big game 
hunting, subject to annual special 
regulations, will provide additional 
public recreational opportunity. 
dates: Comments must be received on 
or before September 22,1980. 
address: Comments may be addressed 
to the Director (FWS/RF), U.S. Fish and 
Wildlife Service, Department of the 
Interior, Washington, D.C. 20240. 
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FOR FURTHER INFORMATION CONTACT: 

Ronald L. Fowler, Division of Refuge 
Management, U.S. Fish and Wildlife 
Service, Washington, D.C. 20240. 
Telephone 202-343-^305. 

SUPPLEMENTARY INFORMATION: Ronald 
L. Fowler is the primary author of this 
proposed rulemaking. National Wildlife 
Refuges are closed to hunting or sport 
fishing until officially opened by 
rulemaking. The Director may open 
refuge areas to hunting or sport fishing 
upon a determination that such uses are 
compatible with the major purposes for 
which such areas were established and 
that funds are available for 
development, operation, and 
maintenance of the permitted forms of 
recreation. 

The proposals are as follows: Blowing 
Wind Cave National Wildlife Refuge 
would be opened to squirrel and rabbit 
hunting. Big Lake National Wildlife 
Refuge would be opened to deer hunting. 

This action will be in accordance with 
provisions of ail laws applicable to the 
areas, will be compatible with the 
principles of sound wildlife 
management, and will otherwise be in 
the public interest. It is the purpose of 
this proposed rulemaking to seek public 
input regarding the opening of the above 
cited refuges to the hunting of migratory 
birds, upland game and big game. 

Pursuant to the requirements of 
section 102(2]{C) of the National 
Environmental Policy Act of 1969, 42 
U.S.C. 4332(2)(C), environmental 
assessments have been prepared and 
are available for public inspection and 
copying at Room 2341, Department of 
the Interior, 18th and C Streets, NW, 
Washington, D.C. 20240, or by mail, 
addressing the Director at the address 
above. 

Special circumstances are involved in 
the promulgation of this rulemaking 
which limit the amount of time the 
Service can allow for public comment. 
The States of Alabama and Arkansas 
have already formalized their hunting 
seasons. To the extent that these States 
have already set their hunting seasons 
which include these proposals, we must 
move speedily with this rulemaking 
action. To do otherwise will result in 
unnecessary confusion of the public on 
the status of these refuge hunts. 

Nevertheless, the policy of the 
Department of the Interior is, whenever 
practicable, to afford the public an 
opportunity to participate in the 
rulemaking process. Accordingly, 
interested persons may submit written 
comments, suggestions, or objections 
regarding the proposal. All relevant 
comments' will be considered by the 


Department prior to the issuance of a 
final rule. 

The Department of the Interior has 
determined that this document is not a 
significant rule and does not require a 
regulatory analysis under Executive 
Order 12044 and 43 CFR Part 14. 

Accordingly, it is proposed to amend 
50 CFR Part 32 by additions in §§ 32.21 
and 32.31, as follows: 

§ 32.21 List of open areas; upland game. 
***** 

Alabama 

Blowing Wind Cave National Wildlife 
Refuge. 

***** 

§ 32.31 List of open areas; big game. 
***** 

Arkansas 

Big Lake National Wildlife Refuge. 

***** 

Dated: September 8.198a 
Robert S. Cook, 

Acting Director, U.S. Fish and Wildlife 
Service. 

(KR Doc. 80-28006 Filed 9-9-80; 8.45 iim| 

BILLING CODE 4310-55-M 


50 CFR Parts 32 and 33 

Proposed Addition of National Wildlife 
Refuges to the List of Open Areas; 
Migratory Game Bird Hunting, Upland 
Game Hunting, Big Game Hunting, and 
Sport Fishing 

agency: Fish and Wildlife Service, 
Interior. 

ACTION: Proposed rule. 

summary: The Fish and Wildlife Service 
proposes to add Morgan Brake National 
Wildlife Refuge. Mississippi, to the 
refuge areas open for migratory game 
bird hunting. It is also proposed to add 
Delta National Wildlife Refuge. 
Louisiana; and Morgan Brake National 
Wildlife Refuge, Mississippi; to the 
areas open for upland game hunting. 
Eufaula National Wildlife Refuge, 
Alabama; Delta National Wildlife 
Refuge, Louisiana; and Morgan Brake 
National Wildlife Refuge, Mississippi, 
would be added to the list of refuge 
areas open for big game hunting. Banks 
Lake National Wildlife Refuge, Georgia, 
would be added to the refuge areas open 
for sport fishing. The Director has 
received information that this action 
would be in accordance with the 
provisions of all applicable laws, would 
be compatible with the principles of 
sound wildlife management, would 
otherwise be in the public interest and 
that such uses are compatible with the 
major purposes for which each refuge 


was established. Migratory game bird 
hunting, upland game hunting, big game 
hunting, and sport fishing, subject to 
annual special regulations, will provide 
additional public recreational 
opportunity. 

dates: Comments must be received on 
or before October 10,1980. 
address: Comments may be addressed 
to the Director. (FWS/RF), U.S. Fish and 
Wildlife Service, Department of the 
Interior. Washington. D.C. 20240. 

FOR FURTHER INFORMATION CONTACT: 
Ronald L. Fowler. Division of Refuge 
Management, U.S. Fish and Wildlife 
Service, Washington, D.C. 20240. 
Telephone 202-343-4305. 
SUPPLEMENTARY INFORMATION: Ronald 
L. Fowler is the primary author of this 
proposed rulemaking. National Wildlife 
Refuges are closed to hunting or sport 
finshing until officially opened by 
rulemaking. The Director may open 
refuge areas to hunting or sport fishing 
upon a determination that such uses are 
compatible with the major purposes for 
which such areas were established and 
that funds are available for 
development, operation, and 
maintenance of the permitted forms of 
recreation. 

The proposals are as follows: 
Waterfowl, upland game, and deer 
hunting are proposed at Morgan Brake 
National Wildlife Refuge. Delta National 
Wildlife Refuge would be opened to 
rabbit and deer hunting. Eufaula 
National Wildlife Refuge would be 
opened to deer hunting. Banks Lake 
National Wildlife Refuge would be 
opened to sport fishing. 

This action will be in accordance with 
provisions of all laws applicable to the 
areas, will be compatible with the 
principles of sound wildlife 
management, and will otherwise be in 
the public interest. It is the purpose of 
this proposed rulemaking to seek public 
input regarding the opening of the above 
cited refuges to the hunting of migratory 
birds, upland game, big game, and sport 
fishing. 

Pursuant to the requirements of 
section 102(2)(C) of the National 
Environmental Policy Act of 1969, 42 
U.S.C. 4332(2)(C), environmental 
assessments have been prepared and 
are available for public inspection and 
copying at Room 2341, Department of 
the Interior, 18th and C Streets, NW.. 
Washington, D.C. 20240, or by mail, 
addressing the Director at the address 
above. The policy of the department of 
Interior is, whenever practicable, to 
afford the public an opportunity to 
participate in the rulemaking process. 
Accordingly, interested persons may 
submit written comments, suggestions, 
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or objections regarding the proposal. All 
relevant comments will be considered 
by the Department prior to the issuance 
of a final rule. 

The Department of the Interior has 
determined that this document is not a 
significant rule and does not require a 
regulatory analysis under Executive 
Order 12044 and 43 CFR Part 14. 

Accordingly, it is proposed to amend 
50 CFR Parts 32 and 33 by additions in 
§§ 32.11. 32.21. 32.31, and 33.4 as 
follows: 

§ 32.11 List of open areas; migratory 
game birds. 

* • • • * 

Mississippi 

***** 

Morgan Brake National Wildlife Refuge. 


§ 32.21 List of open areas; upland game. 
***** 

Louisiana 

***** 

Delta National Wildlife Refuge. 
***** 

Mississippi 

***** 

Morgan Brake National Wildlife Refuge. 


§ 32.31 List of open areas; big game. 
***** 

Alabama 

Eufaula National Wildlife Refuge. 

• • • • « 

Louisiana 

***** 

Delta National Wildlife Refuge. 

***** 

Mississippi 

***** 

Morgan Brake National Wildlife Refuge. 
***** 

§ 33.4 List of open areas; sport fishing. 

***** 

Georgia 

Banks Lake National Wildlife Refuge. 

***** 

Dated: Sept. 8.1980. 

Robert S. Cook. 

Acting Director, U.S. Fish and Wildlife 
Service . 

|KR Doc 80^2A006 Hied ft:45 «m| 

BILLING CODE 4310-55-M 
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This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and 
investigations, committee meetings, agency 
decisions and rulings, delegations of 
authority, filing of petitions and 
applications and agency statements of 
organization and functions are examples 
of documents appearing In this section. 


DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 

Hop Marketing Advisory Board; Public 
Meeting 

Pursuant to the Federal Advisory 
Committee Act (Pub. L. 92-463; 86 Stat. 
770), notice is given of a meeting of the 
Hop Marketing Advisory Board at 9:00 
a.m., p.d.t., October 14,1980, in Bend, 
Oregon, at a place to be announced. 

The purpose of the meeting is to 
discuss reserve pool matters, Filling of 
deficiencies in annual allotments, 
marketing policy, and related matters. 
The meeting will be open to the public. 

The Hop Marketing Advisory Board is 
established under Marketing Order No. 
991, as amended (7 CFR Part 991), 
regulating the handling of hops of 
domestic production. The marketing 
order is effective under the Agricultural 
Marketing Agreement Act of 1937, as 
amended (Secs. 1-19. 48 Stat. 31, as 
amended: 7 U.S.C. 601-674). 

The names of Board members, 
agenda, location of meeting, summary of 
the meeting and other information 
pertaining to the meeting may be 
obtained from Robert H. Eaton, Hop 
Administrative Committee, Room 1002, 
Corbett Building, 430 SW Morrison 
Street, Portland, Oregon 97204, 
telephone (503) 224-1823. 

Dated: September 5,1980. 

William T. Manley, 

Deputy Administrator. Marketing Program 
Operations. 

|FR Doc. 80-27854 Hied 0-9-80: 8:45 am) 

BILLING CODE 3410-02-M 


Forest Service 

City of Cheyenne Water Diversion 
Proposal; Medicine Bow National 
Forest, Albany and Carbon Counties, 
Wyo.; Intent to Prepare a Supplement 
to Draft Environmental Impact 
Statement 

Pursuant to Section 102(2)(C) of the 
National Environmental Policy Act of 
1969. the Forest Service. Department of 
Agriculture, prepared a draft 
environmental impact statement that 
was transmitted to the EPA on May 19, 

1980. This document was prepared as 
set forth in the notice of intent published 
in the Federal Register, February 7,1979. 

Substantive comment and new 
information received during the public 
review period could have a significant 
bearing on the decision. In accordance 
with Council of Environmental Quality 
Regulations for “The Implementation of 
the National Environmental Quality 
Regulations,” 40 CFR 1500-1508, 
November 29,1978, Section 1502.9; a 
supplement or revised draft 
environmental impact statement will be 
required. 

To comply with this requirement, the 
Medicine Bow National Forest will issue 
this document on or about February 1, 

1981. The final environmental impact 
statement will be issued on or about July 
1,1981. Notification will be sent to all 
agencies, organizations, and individuals 
who received copies of the draft 
environmental impact statement. 

Comments on this notice of intent 
should be sent to Craig W. Rupp, 
Regional Forester, Rocky Mountain 
Region, 11177 W. 8th Avenue, P.O. Box 
25127, Lakewood. Colorado 80225. 

Dated: August 28.19<50. 

Craig W. Rupp, 

Regional Forester. 

(KR Doc 80-27730 Filed 9-0-80; 8:45 «m| 

BILLING CODE 3410-11-M 


COMMISSION ON CIVIL RIGHTS 

Alabama Advisory Committee; Agenda 
and Notice of Open Meeting 

Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Alabama Advisory 
Committee will convene at 1:30 pm and 
will end at 4:30 pm, on October 6,1980, 
at Ramada Inn East, 1355 Eastern Blvd., 


Azalea Room, Montgomery. Alabama 
36117. 

The purpose of this meeting is to make 
plans for conducting a voting rights 
project; discuss results of September 
primary elections. 

Persons desiring additional 
information or planning a presentation 
to the Committee, should contact the 
Chairperson, Ms. Marie S. Jemison. 3328 
Dell Rd.. Birmingham. AL 35223. or the 
Southern Regional Office. Citizens Trust 
Bank, Rm. 362. 75 Piedmont Ave., N.E., 
Atlanta, Georgia 30303, 404/221-4344. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 

Dated at Washinton. D.C., September 4. 
1980. 

Thomas L. Neumann. 

Advisory Committee Management Officer. 

|FR Doc. 80-27785 Filed 9-9-80:8:45 ami 

BILLING CODE 6335-01-M 


Iowa Advisory Committee; Agenda and 
Notice of Open Meeting 

Notice is hereby given pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Iowa Advisory 
Committee of the Commission will 
convene at 10:00 a.m. and will end at 
2:00 p.m., on October 7,1980, at 929 
Third Street. Room 203, Des Moines. 
Iowa 50309. 

The purpose of this meeting is to 
discuss program plans for fiscal year 
1981. 

Persons desiring additional 
information or planning a presentation 
to the Committee, should contact the 
Chairperson. Mr. Lee B. Furgerson, 1125 
Stephenson Way, Des Moines. Iowa 
50307, 515/245-4848, or the Central 
States Regional Office. Old Federal 
Office Building, Rm. 3103, 911 Walnut 
St., Kansas City, MO 64106. 816/374- 
5253. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 

Dated at Washington. D.C., September 2, 
1980. 

Thomas L. Neumann. 

Advisory Committee Management Officer 

|FR Doc. 80-27803 Fifed 9-9-80:8:45 am| 

BILLING CODE 6335-01-M 
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Missouri Advisory Committee; Agenda 
and Notice of Open Meeting 

Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Missouri Advisory 
Committee of the Commission will 
convene at 10:00 a.m. and will end at 
2:00 p.m., on October 10,1980, at 
Holiday Inn. 422 Monroe. Room 1114, 
Jefferson City, Missouri. 

The purpose of this meeting is to 
discuss program planning for fiscal year 
1981. 

Persons desiring additional 
information or planning a presentation 
to the Committee, should contact the 
Chairperson. Mrs. Joanne M. Collins. 
4030 Bellefontaine, Kansas City. MO. 
64130, 816/274-1321. or the Central 
States Regional Office. Old Federal 
Office Building. Rm. 3103, 911 Walnut 
St.. Kansas City. MO 64106. 816/374- 
5253. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 

Dated at Washington. D.C., September 2. 
1980. 

Thomas L Neumann, 

Advisory Committee Management Officer. 

|FR Doc. 00-27790 Filed 0-0-00; 0:45 axn| 

BILLING COOt 6335-01-41 


Pennsylvania Advisory Committee; 
Agenda and Notice of Open Meeting 

Notice is hereby given, pursuant to the 
Provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Pennsylvania 
Advisory Committee to the Commission 
will convene at 2:00 p.m. and will end at 
5:00 p.m.. on September 23,1980. at 
Federal Building and Court House. 600 
Arch Street. Rm. 6306. Philadelphia. PA 
19106. 

The purpose of this meeting is 
program planning and discussing civil 
rights developments. 

Persons desiring additional 
information or planning a presentation 
to the Committee, should contact the 
Chairperson. Mrs. Grace Alpem, 260 S. 
15th Street, Philadelphia. PA 19126, 215/ 
546-7600, or Mid-Atlantic Regional 
Office. 2120 L Street NW.. Rm. 510. 
Washington. D.C. 20037, 202/254-6670. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 

Dated at Washington, D.C.. September 2. 
1980. 

Thomas L. Neumann, 

Advisory Committee Management Officer 

|FR Doc. 80-27802 Filed 0-9-00: 8:45 am| 

BILLING COOE 6335-01 


South Carolina Advisory Committee; 
Agenda and Notice of Open Meeting 

Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the South Carolina 
Advisory Committee will convene at 1 
p.m. and will end at 4 p.m., on October 
10,1980. at Carolina Townhouse, 1615 
Gervais St., Columbia. South Carolina 
29202. 

The purpose of this meeting is to make 
plans for conducting a voting rights 
project in selected sites in the State. 

Persons desiring additional 
information or planning a presentation 
to the Committee, should contact the 
acting Chairperson Dr. Oscar P. Butler. 
Jr., P.O. Box 1705, South Carolina State 
College, Orangeburg, South Carolina, or 
the Southern Regional Office, Citizens 
Trust Bank Bldg. Rm. 362, 75 Piedmont 
Ave., N.E., Atlanta. Georgia 30303, 414/ 
221-4344. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 

Dated at Washington. D.C.. September 4. 
1980. 

Thomas L. Neumann. 

Advisory r Committee Management Officer. 

{FR Doc 80-27784 Filed 9-0-80. 845 am) 

BILLING CODE 6335-01-41 


Tennessee Advisory Committee; 
Agenda and Notice of Open Meeting 

Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Tennessee 
Advisory Committee of the Commission 
will convene at 5:00 p.m. and will end at 
8:00 p.m.. on September 25,1980, at 
Passport Inn, 650 New Providence Blvd., 
Conference Room, Clarksville, Tenn. 
37040. 

The purpose of this meeting is to 
follow up the affirmative acting 
factfinding meeting and discussion of 
SAC report: programing planning for 
fiscal year 1981; reviews of complaints 
alleging race discrimination from 
citizens of Clarksville, Tenn. 

Persons desiring additional 
information or planning a presentation 
to the Committee, should contact the 
Chairperson, Rev. Samuel B. Kyles. 704 
S. Parkway East, Memphis, Tenn. 38106, 
901/946-2529, or the Southern Regional 
Office. Citizens Trust Bank Bldg., Rm. 
362, 75 Piedmont Ave. N.E., Atlanta, GA 
60604, 404/221—4344. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 


Dated at Washington. D.C.. September 2. 
1980. 

Thomas L. Neumann, 

Advisory Committee Management Officer. 

(FR Doc. 00-27789 Filed 8-8-00: 8:45 am) 

BILLING COOE 6335-01-M 


West Virginia Advisory Committee 

Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights 
that a meeting of the West Virginia 
Advisory Committee (SAC) of the 
Commission originally scheduled for 
September 4,1980, at Wheeling, West 
Virginia, (FR Doc. 80-23341 on page 
51630) has been changed. 

The meeting now will be held on 
September 22.1980, beginning at 1:30 
p.m. and will end at 4:30 p.m. and will 
begin at 6:30 p.m. and will end at 9:30 
p.m., at the City County Building, 1500 
Chaplin Street, City Council Chambers, 
Wheeling. West Virginia 26003. 

Dated at Washington. D.C., September 3, 
1980. 

Thomas L. Neumann. 

Advisory Committee Management Officer. 

[FR Doc 80-27788 Fill’d 9-9-00. 8 45 amj 

BILLING COOE 6335-01-M 


DEPARTMENT OF COMMERCE 

International Trade Administration 

Memorial Sloan-Kettering Cancer 
Center; Decision on Application for 
Duty-Free Entry of Scientific Article 

The following is a decision on an 
application for duty-free entry of a 
scientific article pursuant to Section 6(c) 
of the Educational, Scientific, and 
Cultural Materials Importation Act of 
1966 (Pub. L. 89-651, 80 Stat. 897) and the 
regulations issued thereunder as 
amended (15 CFR 301). 

A copy of the record pertaining to this 
decision is available for public review 
between 8:30 a.m. and 5:00 p.m. in room 
3109 of the Department of Commerce 
Building, 14th and Constitution Avenue 
NW. Washington. D.C. 20230. 

Docket No. 80-00030. Applicant: 
Memorial Sloan-Kettering Cancer 
Center, 1275 York Avenue, New York, 
N.Y. 10021. Article: Therac 20/Saturne 
Medical Linear Accelerator and 
Accessories. Manufacturer: AECL, 
Canada. Intended use of article: The 
article is intended to be used for the 
treatment and study of effects of many 
forms of head and neck cancers, breast 
cancer and peripherally situated tumors 
in addition to more extensive and deep 
seated lesions. The research programs in 
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which (he article will be used will 
include the following studies: 

(1) Total Nodal Irradiation for 
Hodgkin’s and Non-Hodgkin’s 
Lymphoma. 

(2) Interdisciplinary Study of the 
Management of Embryonal 
Rhabdomysarcoma in Children. 

(3) Combination Chemotherapy and 
Radical Radiation in Advanced Cancers 
of the Head and Neck. 

(4) Gynecological Malignancies. 

Comments: No comments have been 

received with respect to this application. 

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, for 
such purposes as this article is intended 
to be used, is being manufactured in the 
United States. 

Reasons: This application is a 
resubmission of Docket Number 79- 
00154 which was denied without 
prejudice to resubmission on August 3, 
1979. Using the electron beam, the 
foreign article provides field sizes up to 
30 x 30 centimeters (CM) at 100 CM from 
the target. 

The Department of Health, Education, 
and Welfare advises in its memorandum 
dated April 9,1980 that (1) the capability 
of the foreign article described above is 
pertinent to the applicant’s intended 
purpose and (2) it knows of no domestic 
instrument or apparatus of equivalent 
scientific value to the foreign article for 
the applicant’s intended use. 

The Department of Commerce knows 
of no other instrument or apparatus of 
equivalent scientific value to the foreign 
article, for such purposes as this article 
is intended to be used, which is being 
manufactured in the United States. 

(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty-Free 
Educational and Scientific Materials) 

Stanley P. Kramer, 

Acting Director, Statutory Import Programs 
Staff, 

| PR Dot 00-27820 FI lad 9-0-00. 845 am) 

BILLING CODE 3510-25-M 


Memorial Sloan-Kettering Cancer 
Center, Decision on Application for 
Duty-Free Entry of Scientific Article 

The following is a decision on an 
application for duty-free entry of a 
scientific article pursuant to Section 6(c) 
of the Educational, Scientific, and 
Cultural Materials Importation Act of 
1966 (Pub. L 89-651, 80 Stat. 897) and the 
regulations issued thereunder as 
amended (15 CFR 301). 

A copy of the record pertaining to this 
decision is available for public review 
between 8:30 A.M. and 5:00 P.M. in 
Room 3109 of the Department of 


Commerce Building, 14th and 
Constitution Avenue, NW, Washington, 
D.C. 20230. 

Docket No. 80-00036. Applicant: 
Memorial Sloan-Kettering Cancer 
Center, 1275 York Avenue, New York, 
New York 10021. Article: Afterloading- 
Irradiation Device for Tumor Therapy. 
Manufacturer: Isotopen-Technik Dr. 
Sauerwein, GMBH, West Germany. 
Intended Use of Article: The article is 
intended to be used in various 
experimental studies aimed at a better 
understanding of treatment parameters. 
For example, and initial investigation 
planned would examine the relative 
doses of radiation required to reach the 
same degree of skin reaction, using 
miniswine, for high dose rate treatments 
with the Remote Afterloader in (about 1 
mg Ra eq) ir-192 sources to the skin 
surface. 

Ir-192 remote afterloader treatments 
would provide normalizing data for a 
series of experiments investigating 
different types of sources and different 
time modes of treatment. The article will 
be used for educational objectives in a 
Radiation Oncology Training program 
for residents and fellows. 

Comments: No comments have been 
received with respect to this application. 

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, for 
such purposes as this article is intended 
to be used, is being manufactured in the 
United States. 

Reasons: The foreign article provides 
remotely controlled intracavitary 
radiation therapy. 

The Department of Health. Education 
and Welfare advises in its memorandum 
dated April 9,1980 that (1) the capability 
of the foreign article described above is 
pertinent to the applicant’s intended 
purpose and (2) it knows of no domestic 
instrument or apparatus of equivalent 
scientific value to the foreign article for 
the applicant's intended use. 

The Department of Commerce knows 
of no other instrument or apparatus of 
equivalent scientific value to the foreign 
article, for such purposes as this article 
is intended to be used, which is being 
manufactured in the United States. 

(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty-Free 
Educational and Scientific Materials.) 

Stanley P. Kramer, 

Acting Director, Statutory Import Programs 
Staff, 

|FR Doc. 00-27021 Filed 9-9-80. 8:45 am| 

BILLING CODE 3510-25-41 


University of Missourl-Rolla; Decision 
on Application for Duty-Free Entry of 
Scientific Article 

The following is a decision on an 
application for duty-free entry of a 
scientific article pursuant to Section 6(c) 
of the Educational, Scientific, and 
Cultrual Materials Importation Act of 
1966 (Pub. L. 89-651, 80 Stat. 897) and the 
regulations issued thereunder as 
amended (15 CFR 301). 

A copy of the record pertaining to this 
decision is available for public review 
between 8:30 a.m. 5:00 p.m. in Room 3109 
of the Department of Commerce 
building, 14th and Constitution Avenue, 
NW.. Washington. D.C. 20230. 

Docket No,: 80-00025. Applicant: The 
University of Missouri-Rolla, Purchasing 
Department, Rolla, Missouri 65401. 
Article: Flow System for study of two- 
phrase turbulent flow. Manufacturer: 
Swiss Federal Institute of Technology, 
Switzerland. Intended use of article: The 
article is intended to be used for studies 
of turbulent structure at fluid interfaces, 
wind-generated waves, structure of 
turbulaent shear flow. Laser Droppler 
Anemometer measurements of mean 
and fluctuating velocities, including 
second order space-time correlations 
will be conducted in order to obtain a 
fundamental understanding of the basic 
phenomena cited above. In addition, the 
article will be used in the courses 
Graduate Research Ch.E.-490 and Fluid 
Mechanics Ch.E.-231. 

Comments: No comments have been 
received with respect to this application. 

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, for 
such purposes as this article is intended 
to be used, is being manufactured in the 
United States. 

Reasons: The foreign article provides 
a liquid-liquid system with a turbulent 
flow in one or both phases separated by 
a randomly wavy interface. The 
National Bureau of Standards advises in 
its memorandum dated May 12,1980 
that (1) the capability of the foreign 
article described above is pertinent to 
the applicant's intended purpose and (2) 
it knows of no domestic instrument or 
apparatus of equivalent scientific value 
to the foreign article for the applicant's 
intended use. 

The Department of Commerce knows 
of no other instrument or apparatus of 
equivalent scientific value to the foreign 
article, for such purposes as this article 
is intended to be used, which is being 
manufactured in the United States. 
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(Catalog of Federal Domestic Assistance 
Program No. 11.105. Importation of Duty-Free 
Educational and Scientific Materials) 

Stanley P. Kramer, 

Acting Director, Statutory Import Programs 
Staff. 

(FR Doc. 80-27822 Filed 9-9-00: B:4S am) 

BILUNG CODE 3510-25-M 


Maritime Administration 

Construction of Four 28,200 DWT 
Petroleum Products Tankers, MA 
Design T6-M-136a; Intent to Compute 
Foreign Cost 

Notice is hereby given of the intent of 
the Maritime subsidy Board, pursuant to 
the provisions of Section 502(b) of the 
Merchant Marine Act, 1936. as amended, 
to compute the estimated foreign cost of 
the construction of four 28,200 dwt 
petroljeum products tankers. MA Design 
T6-M-136a. 

Any person, firm or corporation 
having any interest (within the meaning 
of Section 502(b)) in such computations 
may file written statements by the close 
of business on September 19,1980, with 
the Secretary, Maritime Subsidy Board, 
Maritime Administration. Room 3099B, 
Department of Commerce Building, 14th 
& E Streets, N.W., Washington, D.C. 
20230. 

Dated: September 3.1980. 

By Order of the Maritime Subsidy Board. 
Maritime Administration. 

Robert Patton. 

Secretary. 

(FR Doc 00-27734 Filed 9-9-00; 8:45 am| 

BILLING CODE 3510-15-01 


National Oceanic and Atmospheric 
Administration 

National Marine Fisheries Service; 
Receipt of Application for Permit; 
Daniel P. Costa 

Notice is hereby given that an 
Applicant has applied in due form for a 
permit to take marine mammals as 
authorized by the Marine Mammal 
Protection Act of 1972 (16 U.S.C. 1361- 
1407), and the Regulations Governing 
the Taking and Importing of Marine 
Mammals (50 CFR Part 216). 

1. Applicant: 

a. Name: Dr. Daniel P. Costa, NIH 
Postdoctoral Fellow. 

b. Address: Physiological Research 
Laboratory. Scripps Institution of 
Oceanography. La Jolla, California 
92093. 

2. Type of Permit: Scientific Research. 

3. Name and Number of Animals: 
Northern elephant seal (Mirounga 
angustirostris), 30. 


4. Type of Take: The seals will be 
captured and held temporarily for 
research on fasting and sleeping. 

5. Location of Activity: Aho Nuevo. 

6. Period of Activity: 2 years. 

The arrangements and facilities for 
transporting and maintaining the marine 
mammals requested in the above 
described application have been 
inspected by a licensed veterinarian, 
who has certified that such 
arrangements and facilities are 
adequate to provide for the well being of 
the marine mammals involved. 

Concurrent with the publication of 
this notice in the Federal Register the 
Secretary of Commerce is forwarding 
copies of this application to the Marine 
Mammal Commission and the 
Committee of Scientific Advisors. 

Written data or views, or requests for 
a public hearing on this application 
should be submitted to the Assistant 
Adminstrator for Fisheries, National 
Marine Fisheries Service, Department of 
Commerce. Washington, D.C., 20235, on 
or before October 10.1980. Those 
individuals requesting a hearing should 
set forth the specific reasons why a 
hearing on this particular application 
would be appropriate. The holding of 
such hearing is at the discretion of the 
Assistant Administrator for Fisheries. 

All statements and opinions contained 
in this application are summaries of 
those of the Applicant and do not 
necessarily reflect the views of the 
National Marine Fisheries Service. 

Documents submitted In connection 
with the above application are available 
for review in the following offices: 

Assistant Administrator for Fisheries, 
3300 Whitehaven Street, N.W., 
Washington, D.C.; and 

Regional Director, Southwest Region. 
National Marine Fisheries Service. 300 
South Ferry Street, Terminal Island. 
California 90731. 

Dated: August 25.1980. 

Richard B. Roe. 

Acting Director, Office of Marine Mammals 
and Endangered Species, National Marine 
Fisheries Service. 

(FR Doc. 80-27731 Filed 9-9-B0; 8:45 ho>| 

BILLING CODE 3510-22-01 


Issuance of Marine Mammal Permit 

On January 30,1980, Notice was 
published in the Federal Register (45 FR 
6818). that an application has been filed 
with the National Marine Fisheries 
Service by Ruhr-Zoo Gelsenkirchen for a 
permit to take six (6) California sea lions 
(Zalophus californianus ) for public 
display. 

Notice is hereby given that on 
September 2.1980, and as authorized by 


the provisions of the Marine Mammal 
Protection Act of 1972 (16 U.S.C. 1361- 
1407), the National Marine Fisheries 
Service issued a Public Display Permit 
for the above taking to Ruhr-Zoo 
Gelsenkirchen, subject to certain 
conditions set forth therein. 

The Permit is available for review in 
the following offices: 

Assistant Administrator for Fisheries. 
National Marine Fisheries Service, 3300 
Whitehaven Street, NW., Washington. 
D.C.; and 

Regional Director, National Marine 
Fisheries Service, Southwest Region. 300 
South Ferry Street, Terminal Island. 
California 90731. 

Dated: September 2,1980. 

Robert K. Crowell, 

Deputy Executive Director, National Marine 
Fisheries Service. 

(FR Doc. 80-27780 Filed 9-0-0O; 8:45 am| 

BILLING CODE 3510-22-M 


DEPARTMENT OF DEFENSE 

Department of the Air Force 

Performance Review Boards; List of 
Members; Addition 

agency: Department of the Air Force. 
DOD. 

action: Addition of names to notice on 
“Performance Review Boards List of 
Members." 


summary: In FR Doc. 80-22455, 
appearing on pages 49970-49972. of the 
July 28,1980 Federal Register, add the 
following names: Under Secretariat- 
Robert J. McCormick. Administrative 
Assistant; Victor Cohen, Deputy for 
Tactical Warfare. Under Air Force- 
Logistics Command (AFLC): Elroy M. 
Haberlandt, Deputy Director, 
Maintenance, San Antonio Air Logistics 
Center; John Balton, Deputy Director, 
Materiel Management, Ogden Air 
Logistics Center, L Worth Crosswhite, 
Deputy Director, Materiel Management. 
Oklahoma City Air Logistics Center 
Samuel E. Greenwood, Director, 
Directorate of Materiel Requirements 
and Financial Resource Management; 
James M. Gallagher, Deputy Director. 
Assistant to the Commander for 
International Logistics. 

FOR FURTHER INFORMATION CONTACT: 

Mrs. Carol M. Rose, telephone: (202) 
697-1861. 

Carol M. Rose, 

Air Force Federal Register Liaison Officer. 

|FR Doc. 00-27791 Filed 9-9-00 0:45 am| 

BILLING CODE 3910-01-M 
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Department of the Navy 

Senior Executive Service Performance 
Review Board; Addition to 
Membership 

agency: Department of the Navy, 
Department of Defense. 
action: Notice of change in the 
membership of the Department of the 
Navy’s Performance Review Board. 

summary: Brigadier General A. 
Lukeman. U.S. Marine Corps, has been 
named as an additional member of the 
Department of the Navy’s Senior 
Executive Service Performance Review 
Board. Initial notice of the Board’s 
membership appeared in 45 Federal 
Register 41692, June 20.1980. 

EFFECTIVE DATE: September 10,1980. 

Dated: September 3,1980. 

P. B. Walker, 

Captain, JACC. U.S, Navy, Deputy Assistant 
Judge Advocate General (Administrative 
Law). 

|FR Doc. 80-27732 Filed 9-9-80. 8:45 ami 

BILLING CODE 3810-71-M 


Senior Executive Service Bonuses; 
Schedule for Awarding 

As required by Director, Office of 
Personnel Management memorandum of 
July 21,1980, the Department of the 
Navy gives notice that Senior Executive 
Service (SES) bonus payments will be 
made on or before September 30,1980. 

Dated: September 5,1980. 

P. B. Walker. 

Captain, JAGC, U.S. Navy, Deputy Assistant 
Judge Advocate General (Administrative 
Law). 

|FR Doc. 80-27804 Filed 9-9-80. 8:45 amj 
BILUNG CODE 3810-71-M 


DEPARTMENT OF EDUCATION 

Community Service and Continuing 
Education, Special Projects; 
Cancellation of Notices of Closing 
Dates for Transmittal of Applications 
for Fiscal Year 1980—New and 
Continuation Projects 

The Secretary gives notice of 
cancellation of the Notice of Closing 
Dates for Transmittal of Applications for 
fiscal year 1980 for the Cummunity 
Service and Continuing Education— 
Special Projects Program. (20 U.S.C. 
1005a) 

The original notices of closing dates 
for this program, published in the 
Federal Register on May 6,1980, pages 
29890-29892, indicated that the program 
was included in the President’s 
proposed budgetary rescissions. The 


Congress has approved the President’s 
proposal to eliminate funds for this 
program. Therefore, there will be no 
competition for the Community Service 
and Continuing Education—Special 
Projects Programs in fiscal year 1980. 

(Catalog of Federal Domestic Assistance 
Number 13.557; University Community 
Service—Special Projects) 

Dated: September 5,1980. 

Shirley Hufstedler, 

Secretary of Education. 

|FR Doc. 80-27797 Filed 9-8-80.8:45 am) 

BILLING CODE 4000-01-M 


Financial Assistance for Construction, 
Reconstruction, or Renovation of 
Higher Education Facilities; Notice of 
Program Status 

The Secretary gives notice that no 
funds are available in fiscal year 1980 
for grant awards under Title VII of the 
Higher Education Act. (20 U.S.C. 1132a- 
1132e-l) 

The Final regulations for the Financial 
Assistance for Construction, 
Reconstruction or Renovation of Higher 
Education Facilities program were 
published in the Federal Register on 
April 29.1980, pages 28660-28683 (45 
CFR Part 170). The preamble to the 
regulations stated that the President has 
proposed a rescission of the $25 million 
appropriated for Fiscal year 1980 for 
grants for the removal of architectural 
barriers to the mobility impaired. 

Through the enactment of the 
Supplemental Appropriation and 
Rescission Act of 1980 (P.L. 96-304) 
Congress rescinded $15 million of the 
$25 million appropriation for removal of 
architectural barriers. The balance of 
$10 million was deferred to 1981. 
Accordingly, plans are being made to 
implement the program in Fiscal year 
1981. 

(Catalog of Federal Domestic Assistance 
Numbers 13.457; 13.458; 13.459; 13.593; 

13.594—Financial Assistance for 
Construction, Reconstruction or Renovation 
of Higher Education Facilities) 

Dated: September 5,1980. 

Shirley Hufstedler, 

Secretary of Education . 

(FR Doc. 80-27790 Hied 9-9-80.8:45 am) 

BILUNG CODE 4000-01-M 


Office of Educational Research and 
Improvement 

Closing Date for Transmittal of 
Applications for New Projects 

agency: Department of Education. 


action: Notice of closing date for 
transmittal of applications for new 
pr ojects. __ 

Applications are invited for new 
projects under the Pre-College Teacher 
Development in Science Program. 

Authority for this program is 
contained in the National Science 
Foundation Act (42 U.S.C. 1862). The 
program was transferred to the 
Education Department by the 
Department of Education Organization 
Act (P.L SS-^). Reauthorization of the 
program for fiscal year 1981 is contained 
in Senate bill S. 1839, which amends the 
Higher Education Act of 1965 (20 U.S.C. 
1001). Funding of projects under this 
program is contingent upon full 
Congressional approval of the 
reauthorization and the subsequent 
appropriation for the program. 

The program issues grant awards to 
colleges and universities nationwide 
that offer at least a baccalaureate 
degree in science and to certain 
nonproFit institutions having both the 
scientific research staff and the facilities 
necessary to offer a quality science 
education program for precollege 
teachers. 

The awards provide continuing 
education in science, mathematics, 
engineering and social studies to 
inservice elementary school teachers. 

Closing Date for Transmittal of 
Applications: An application for a grant 
must be mailed or hand delivered by 
October 20.1980. 

Applications Delivered by Mail: An 
application sent by mail must be 
addressed to the U.S. Department of 
Education, Application Control Center, 
Attention; 13.119, Washington, D.C. 
20202. 

An applicant must show proof of 
mailing consisting of one of the 
following: 

(1) A legibly dated U.S. Postal Service 
postmark. 

(2) A legible mail receipt with the date 
of mailing stamped by the U.S. Postal 
Service. 

(3) A dated shipping label, invoice, or 
receipt from a commercial carrier. 

(4) Any other proof of mailing 
acceptable to the U.S. Secretary of 
Education. 

If an application is sent through the 
U.S. Postal Service, the Secretary does 
not accept either of the following as 
proof of mailing; (1) a private metered 
postmark, or (2) a mail receipt that is not 
dated by the U.S. Postal Service. 

An applicant should note that the U.S. 
Postal Service does not uniformly 
provide a dated postmark. Before relying 
on this method, an applicant should 
check with its local post office. 
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An applicant is encouraged to use 
registered or at least first class mail. 
Each late applicant will be notified that 
its application will not be considered. 

Applications Delivered by Hand: An 
application that is hand delivered must 
be taken to the U.S. Department of 
Education. Application Control Center. 
Room 5073, Regional Office Building 3, 
7th and D Streets, S.W., Washington, 
DC. 

The Application Contrd Center will 
accept a hand-delivered application 
between 8:00 a.m. and 4:30 p.m. 
(Washington. D.C., time] daily, except 
Saturdays. Sundays, and Federal 
holidays. 

An application that is hand delivered 
will not be accepted after 4:30 pun. on 
the closing date. 

Program Information 

The Secretary considers making a 
grant to an eligible institution only if an 
application has been prepared and 
submitted according to— 

(a) The regulations in Part 34 CFR 797; 

(b) The applicable provisions in 
EDGAR; and 

(c) The instructions and forms 
included in the Guide for Preparation of 
Proposals for the Pre-College Teacher 
Development m Science Program. 
Publication No. ED 80-42001. 

Available Funds 

It is expected that approximately 
$2,500,000 will be available for the Pre- 
College Teacher Development in 
Science Program in FY 1981, for projects 
to take place in summer 1981 and 
academic year 1981-82. Applicants may 
request a maximum of $50,000. The 
average dollar amount of a grant for 
project in FY 1980 was $27,500. It is 
estimated that these FY 1981 funds 
could support 84 projects. 

However, these estimates do not bind 
the U.S. Department of Education to a 
specific number of grants or to the 
amount of any grant unless that amount 
is otherwise specified by statute or 
regulations. 

Application Forms 

Application forms and program 
information packages are available. 
They may be obtained by requesting 
Publication No. 80-42001, Guide for 
Preparation of Proposals for the Pre- 
College Teacher Development in 
Science Program, from Ms. Mary G. 
Lewis. Program Manager, Pre-College 
Teacher Development in Science 
Program, DPI/OER1.1800 G Street, NW.. 
Washington. D.C. 20550. Telephone: 
(202J 282-7038. 

Applications must be prepared and 
submitted in accordance with the 


regulations, instructions and forms 
included in the program information 
package. The Secretary strongly urges 
that the narrative portion of the 
application ndt exceed 15 double-spaced 
pages. The Secretary further urgeB that 
applicants not submit information that is 
not requested. 

Applicable Regulations 

Regulations applicable to (his program 
include the following: 

(a) Proposed regulations governing the 
Pre-College Teacher Development in 
Science Program, published in the 
Federal Register on August 13.1980. Vol 
45, No. 158, pages 54000-54002. 

(b) Education Division General 
Administrative Regulations (EDGAR) 

(45 CFR Part 100a and 45 CFR Part lOOcl. 

If substantive changes are made in the 
final regulations, applicants will be 
given an opportuntiy to amend their 
applications. 

Further Information 

For further information contact Ms. 
Mary G. Lewis. Program Director, Pre- 
College Teacher Development in 
Science Program, OER1, U.S. Department 
of Education. 1800 G Street. N.W., 
Washington, D.C. 20559, Telephone: 

(202) 292-7038. 

(20 D.S.C. 12001) 

Dated September 15,1980. 

Shirley M. Wufsiedler, 

Secretory of Education. 

(Catalog of Federal Domestic Assistance No. 
13,119, Pre-College Teacher Development in 
Science Program. OMB Circulur A-95 does 
not apply to this program) 

|FR Doc. S0-277&6 Filed SMWiO; 8:46 amj 
BILLING CODE 4000-01-81 


DEPARTMENT OF ENERGY 

Proposal To Establish a New 
Subsystem of Records 

agency: Department of Energy. 
action: Notice of proposal to establish a 
new subsystem of records under DOE- 
67: participants in experiments, studies, 
and surveys. 

summary: Hanford Environmental 
Health Foundation (HEHFJ provides 
medical and epidemiological support to 
the Department of Energy for the 
Richland Operations Office. In addition 
to providing pre-employment, periodic, 
and termination physicals, HEHF 
provides the long-term mortality 
surveillance of the workers and their 
families. As part of this mission, the 
Foundation plans to conduct DOE 
approved clinical epidemiological 
studies to bettor understand how 


employment relates to specific illness 
among employees and their families, 
looking at their experience in the light of 
appropriate comparison groups among 
workers and the general population. The 
proposed system of records, to be 
identified as Subsystem E. Hanford 
Clinical Epidemiologic Studies (attached 
as Appendix I), will allow Hanford 
Environmental Health Foundation to 
collect and maintain information 
necessary for these studies. Examples 
would include: 1] studies of reproduction 
and birth defects as related to 
occupational exposures, 23 exposure to 
metals as related to respiratory disease, 
and 3) the prevalence of blood disorders 
among workers exposed to specific 
chemicals. 

dates: Written comments must be 
received on or before October 10.1980. 

If no comments are received w'hich 
would require a change to the notice, it 
will become effective as published. 
addresses: Written comments should 
be forwarded to U.S. Department of 
Energy, Public Hearing Management. 
2000 M Street NW, Room 2313. Box WQ, 
Washington. D.C. 20461. 

FOR FURTHER INFORMATION CONTACT: 
Milton Jordan, Director of FOI & Privacy 
Acts, 1000 Independence Avenue SW. 
Foirestal Building. Mail Stop: 5B-138, 
Washington, D.C. 20585, Telephone: 
(202) 252-5955. 

Leslie B. Greenspan, Office of the 
General Counsel 1000 Independence 
Avenue SW, Forrestal Building, Mail 
Stop: 6A-152, Washington, D.C. 20585. 
Telephone: (202) 252-8618. 

Issued in Washington, D.C.; September 4. 
1980. 

William S. Heffelfinger, 

Director of Administration. 

Appendix I 

Subsystem E to DOE 67: Participants in 
Experiments, Studies, and Surveys 

Subsystem Name: Hanford Clinical 
Epidemiologic Studies 
System Location: Hanford Environmental 
Health Foundation. Post Office Box 100, 
Richland. Washington. 99352. 

Categories of Individuals Covered by the 
System: All present and former Department 
of Energy (DOE) and DOE contractor 
Richland Operations employees, their 
spouses. and offspring, and selected controls. 

Categories of Records in the System: This 
system consists of a variety of records 
pertinent to the health status of individuals 
and their families: medical history: 
reproductive history; birth records; 
developmental history; occupational history 
and work environment demographic 
infQrmation; and selected items such as 
smoking habits, alcohol use, family medical 
history, and location of residence. 

Authority for Maintenance of the System: 
Section 16*1 (i)(3), Atomic Energy Act of 1954. 
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as amended. 42 USC 2201(i)(3) (1976); Section 
301, Department of Energy Organization Act 
(Public Law 95-91). 

Routine uses of records maintained in the 
system, including categories of users and the 
purposes of such uses: 

a. Disclosure may be made to DOE 
contractors and collaborating researchers 
and their staff for the purposes of 
determining influences of the workplace, and 
other factors, on the health of workers and 
their families. The contractor and/or 
collaborating researchers and their staff shall 
be required to maintain Privacy Act 
Safeguards with respect to such records. 

b. Portions of records (name, social 
security number if known, date of birth and 
last known address) may be disclosed to one 
or more of the following to obtain a current 
address for the individual: Federal, state, and 
local agencies; employers; retail credit 
associations; commercial tracing firms; trade 
unions; and relatives and associates. The 
purpose of obtaining the address is so that 
the individual can be contacted and asked to 
provide additional research information. 

Policies and practices for storing, retrieving, 
accessing, retaining and disposing of records 
in the system: 

Storage: Paper records, computer printouts, 
index cards, microfilm and disc. 

Retrievability: By name, alphanumeric 
code, and social security number. 

Safeguards: Records are maintained in 
locked file cabinets, in secured buildings. 
Access is limited to individuals having a need 
to know. 

Retention and Disposal: Records retention 
and disposal authorities are contained in 
DOE Order 1324.1, “Records Disposition.'* 
Records within DOE are destroyed by 
shredding, burning, or burial in a sanitary 
landfill, as appropriate. 

System manager & address: 

Manager, Richland Operations Office, P.O. 

Box 550. Richland, Washington 99352. 

Notification Procedures: 

a. Requests by an individual to determine if 
the system of records contains information 
about him or her should be directed to: 
Director. FOI & Privacy Acts Activities, 

Department of Energy, Richland 

Operations Office, P.O. Box 550, Richland, 

Washington 99352. 

b. Required identifying information: 

i. Complete name at the time of the study 

ii. Birthdate 

iii. Social security number 

iv. Current name, address and telephone 
number 

Record access procedures: 

Requests by an individual for access to a 
system of records that contains information 
about him or her should be directed to the 
DIRECTOR, FOI and Privacy Acts Activities 
at the above address. , 

Required identifying information is 
complete name at the time of the study, 
birthdate, social security number, current 
name, address and telephone number. 


Contesting record procedures: 

Requests by an individual to correct or 
amend the content of a record containing 
information about him/her should be directed 
to the address given above. The information 
required under notification procedures must 
be included as well as the record and 
information to be contested. 

Record source categories: 

The individual who is the subject of the 
record; family members; physicians; medical 
institutions; federal, state, and local agencies; 
occupational and employment records. 

Systems exempt from certain provisions of 
the act: None. 

|FR Doc 80-27706 Filed 9-9-80: 8:45 am) 

BILLING COOE 6450-01-M 


International Trade and Emergency 
Preparedness 

Voluntary Agreement and Plan of 
Action To Implement the International 
Energy Program; Meetings 

In accordance with section 
252(c)(l)(A)(i) of the Energy Policy and 
Conservation Act (42 U.S.C. 6272), 
notice is hereby provided that a meeting 
of Subcommittee A of the Industry 
Advisory Board (LAB) to the 
International Energy Agency (IEA) will 
be held on September 18,1980, at the 
offices of the IEA, 2 rue Andre Pascal, 
Paris, France, beginning at 9:30 AM. The 
purpose of this meeting is to permit 
attendance by representatives of 
Subcommittee A at a meeting of an IEA 
Standing Group on Emergency 
Questions (SEQ) ad hoc group on SEQ/ 
Standing Group on the Oil Market 
(SOM) Data Requirements, which is 
being held at Paris on that date. 

The agenda for the meeting is under 
the control of the SEQ ad hoc group. It is 
expected that the following subjects 
pertaining to SEQ data requirements 
will be discussed (the group is to 
formulate recommendations where 
possible): 

1. Current information requirements of 
the SEQ including the usefulness of 
Questionnaire B submissions without 
company detail, notably in the context 
of import monitoring and the 
identification of emerging supply 
problems of individual countries. 

2. The statistical treatment of 
petrochemical naphtha and other 
petrochemical feedstocks. 

3. Experience with the new 
Questionnaire B and Quarterly Oil 
Statistics (QOS) reporting instructions 
notably with respect to the more 
detailed reporting of stocks. 

4. Experience with the monthly system 
of reporting in the QOS format. 


5. Review of the timeliness, accuracy 
and usefulness of data collected on 
consumer stocks and stocks at sea. 

6. Statistical treatment of 
hydrocarbons derived from tar sands, 
coal, upgrading with hydrogen benzole, 
etc., and other oil products of non-crude 
of oil origin. 

It is expected that the following 
subjects pertaining to SOM data 
requirements will be discussed (without 
immediate recommendations): 

1. Accuracy of crude oil import price 
system. 

2. Operation of the crude oil and 
product registers. 

3. The financial reporting system. 

4. The crude cost and price reporting 
systems including the problems of 
swaps. 

5. The usefulness of the QOS and 
MOS systems to the SOM, notably in the 
context of stock monitoring. 

As provided in section 252(c)(l)(A)(ii) 
of the Energy Policy and Conservation 
Act, this meeting will not be open to the 
public. 

Pursuant to section 252(c)(3) of the 
Energy Policy and Conservation Act, a 
verbatim transcript of this meeting will 
be made; the transcript, with such 
deletions as are determined to be 
necessary or appropriate pursuant to 
E.0.12065 (43 F.R. 28949. July 3,1978), 
E.0.11932 (41 F.R. 32691, August 5.1976) 
and 22 C.F.R. 9a.l-9a.8, will be available 
in the Reading Room of the Department 
of Energy, Room 5B-180, Forrestal 
Building, 1000 Independence Avenue, 
S.W., Washington, D.C. 20585, between 
the hours of 8:00 AM and 4:00 PM 
weekdays, except Federal holidays. 

Issued in Washington, D.C., September 4, 
1980. 

Craig S. Bamberger, 

Assistant General Counsel. International 
Trade and Emergency Preparedness . 

JFR Doc 80-27760 Filed 9-9-80. 8:45 am| 

BILLING COOE 6450-01-M 


Economic Regulatory Administration 
[ERA Docket No. 80-CERT-0291 

Western Massachusetts Electric Co.; 
Certification of Eligible Use of Natural 
Gas To Displace Fuel Oil 

Western Massachusetts Electric 
Company (WMECO). P.O. Box 270, 
Hartford, Connecticut 06101, filed an 
application for certification of an 
eligible use of natural gas to displace 
fuel oil at its West Springfield Station, 
Unit No. 3, with the Administrator of the 
Economic Regulatory Administration 
(ERA) pursuant to 10 CFR Part 595 on 
August 14,1980. WMECO has requested 
that, if necessary, it be issued the 
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certification without the requirement for 
a 10-day public comment period prior to 
the certification. The natural gas to be 
used for oil displacement will be 
available to WMECO only during the 
period September 11980 through 
October 31,1980, and the applicant 
requests that the assignment of this gas 
to West Springfield Station be 
certificated as soon as possible after 
September 1,1980. 

The ERA has reviewed WMECO’s 
application in accordance with 10 CFR 
Part 595 and the policy considerations 
expressed in the Final Rulemaking 
Regarding Procedures for Certification 
of the Use of Natural Gas to Displace 
Fuel Oil (44 FR 47920. August 16.1979) 
and has determined that WMECO’s 
application satisfies the criteria 
enumerated in 10 CFR Part 595. We are 
therefore granting the certification and 
transmitting that certification to (he 
Federal Energy Regulatory Commission 
A copy of the transmittal letter and the 
actual certification are appended to this 
notice. 

This certification is being issued 
without a 10-day public comment period 
prior to certification and being made 
effective upon issuance. The 
certification involves the displacement 
of volumes of predominantly imported 
fuel oil. and it is in the public interest to 
maximize the displacement of imported 
fuel oil. The application also states that 
WMECO and the eligible seller are in a 
position to begin immediate use of this 
natural gas to displace fuel oil and that 
it will be available only for a limited 
two-month period ending October 31. 
Given the limited availability of die gas, 
it is not in the public interest to 
permanently lose this limited 
opportunity to displace fuel oil while 
public comments are being solicited. 
Based upon the applicant's 
representations as to the limited 
availability of the gas, however, and 
because they form the basis for our 
granting immediate relief, the certificate 
will expire on October 31,1980. Public 
comments will still be accepted by ERA 
recieved on or before September 22, 
1980. The Administrator can terminate a 
certification for good cause (10 CFR 
595.08) and will do so in this instance if 
the comments show that the certificate 
was improvidentiy granted. 

More detailed information is 
contained in the application,on file with 
the ERA and is available for public 
inspection at Room 7108, 2000 M Street, 
N.W., Washington. D.C. 20461, from 8:30 
a.m. to 4:30 p.m„ Monday through 
Friday, except Federal holidays. 

In order to provide the public with as 
much opportunity to participate in this 


proceeding as is practicable under the 
circumstances, we are inviting any 
person wishing to comment concerning 
this application to submit comments in 
writing to the Economic Regulatory 
Administration, Room 7108, RG-57, 2000 
M Street, N.W.. Washington, D.C. 20461, 
Attention: Mr. Albert F. Bass, recieved 
on or before September 22,1980. 

An opportunity to make an oral 
presentation of data, views, and 
arguments either against or in support of 
this application may be requested by 
any interested person in writing within 
the ten (10) day comment period. The 
request should state the person’s 
interest, and, if appropriate, why the 
person is a proper representative of a 
group or class of persons that has such 
an interest. The request should include a 
summary of the proposed oral 
presentation and a statement as to why 
an oral presentation is necessary. If 
ERA determines that an oral 
presentation is necessary, further notice 
will be given to WMECO and any 
persons filing comments and willl)e 
published in the Federal Register. 

Issued in Washington. D.C., on September 
3,1980. 

Douglas C. Robinson. 

Deputy Administrator for Policy, Economic 
Regulatory Administration. 

Septetnber3, 1960. 

Re: ERA Certification of Eligible Use. ERA 
Docket No. 80-CERT-Q29, Western 
Massachusetts Electric Company. 

Mr. Kenneth F. Plumb. 

Secretary. Federal Energy Regulatory 
Commission. 625 North Capitol Street 
N.E., Washington, D.C. 

Dear Mr. Plumb: Pursuant to the provisions 
of 10 CFR Part 595. J am hereby transmitting 
to the Commission the enclosed certification 
of an eligible use of natural gas to displace 
fuel oil. This certification is required by the 
Commission as a precondition to interstate 
transportation of fuel oil displacement gas in 
accordance with the authorizing procedures 
in 18 CFR Part 284. Subpart F. As noted in the 
certificate, it is effective for one year from the 
date of issuance, unless a shorter period of 
time is required by IB CFR Part 284, Subpart 
F. A copy of the enclosed certification is also 
being published in the Federal Register and 
provided to the applicant. 

Should the Commission have any further 
questions, please contact Mr. Albert F. Bass, 
Deputy Director. Division of Natural Gas, 
Economic Regulatory Administration, 2000 M 
Street. N. W„ Room 7108. RG-^57. Washington. 
D.C. 20461, telephone (202) 653-3286. All 
correspondence and inquiries regarding this 
certification should reference ERA Docket 
No. 80-CERT-029. 


Sincerely. 

Douglas G. Robinson 

Deputy Administratorfor Policy, Economic 
Regulatory Administration. 

CERTIFICATION BY THE ECONOMIC 
REGULATORY ADMINISTRATION TO THE 
FEDERAL ENERGY REGULATORY 
COMMISSION OF THE USE OF NATURAL 
GAS FOR FUEL OIL DISPLACEMENT BY 
THE WESTERN MASSACHUSETTS 
ELECTRIC COMPANY 
ERA Docket No. 80-Cert-029 
Application for Certification 

Pursuant to 10 CFR Part 595, Western 
Massachusetts Electric Company (WMECO) 
filed an application for certification of an 
eligible use of approximately 853,000 Mcf of 
natural gas at its West Springfield Station, 
Unit No. 3, with the Administrator of the 
Economic Regulatory Administration (ERA) 
on August 14.1980. The application states 
that the eligible seller of the gas is the New 
York State Electric and Gas Corporation and 
that the gas will be transported by the 
Tennessee Gas Pipeline Company. The 
application indicates that the use of this 
natural gas is estimated to displace 5.836,000 
gallons (139,000 barrels) of No. 6 fuel oil (2.2 
percent sulfur) between September 1.1980 
and October 31,1980. The application also 
indicates that neither the gas nor the 
displaced fuel oil will be used to displace 
coal in the applicant's facilities. 

Certification 

Based upon a review of the information 
contained in the application, as well as other 
information available to ERA. the ERA 
hereby certifies, pursuant to 10 CFR Part 595. 
that the use of approximately 853,000 Mcf of 
natural gas per year at WMECO's West 
Springfield Station, Unit No. 3. purchased 
from the New York State Electric and Gas 
Corporation is an eligible use of gas within 
the meaning of 10 CFR Part 595. 

Effective Date 

This certification is effective upon the date 
of issuance, and expires on October 31.1980. 
unless a shorter period of time is required by 
18 CFR Part 284, Subpart F. It is effective 
during this period of time for amounts not to 
exceed the certified volume when used to 
displace oil at the named facilities and when 
the gas is purchased from the eligible seller 
named in the certificate. 

Issued in Washington. D.C,, on September 
3,1980. 

Douglas G. Robinson, 

Deputy Administrator for Policy, Economic 
Regulatory Administration. 

|FR Doc. 80-27765 Piled 9-O-HO WS anil 
BILLING CODE 6450-01-W 


Thunderbird Resources, Inc.'s 
Application for Permission To Use 
Multiple Allocation Fractions 

agency: Economic Regulatory 
Administration. Department of Energy. 
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action: Notice of application 
withdrawal. 

summary: The Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) hereby gives notice 
that on August 27,1980. Thunderbird 
Resources, Inc. (Thunderbird) withdrew 
its application for permission to use 
multiple allocation fractions, which the 
firm had filed with the ERA on May 7, 
1980. Thunderbird reserves the right to 
refile an application. 

FOR FURTHER INFORMATION CONTACT: 
John A. Carlyle. Economic Regulatory 
Administration, Office of Petroleum 
Operations, Room 2104-1, 2000 M 
Street, NW., Washington, DC 20461, 
Telephone: (202) 653-3701. 

Joel M. Yudson, Office of the General 
Counsel, Room 6A-127,1000 
Independence Avenue SW., 
Washington, DC 20585, Telephone: 
(202) 252-6744. 

Issued in Washington, D.C., on the 4th day 
of September 1980. 

Doris J. Dewton, 

Assistant Administrator, Office of Petroleum 
Operations, Economic Regulatory 
Administration. 

[PR Doc. 80-27764 Filed 9-9-80. 8:45 am) 

BILUNG CODE 6450-01-M 


[Docket No. ERA-FC-79-014; OFC Case No. 
56074-9088-01-12] 

Powerplant and Industrial Fuel Use Act 
of 1978; Termination of Proceeding on 
a Petition for Exemption From the 
Prohibitions 

agency: Economic Regulatory 
Administration, Department of Energy. 
action: Notice of termination of 
proceeding on a petition for exemption 
from the prohibitions of the Powerplant 
and Industrial Fuel Use Act of 1978. 

Pursuant to the provisions of 10 CFR, 
Part 515 (44 FR 60690. October 19,1979, 
as amended, 44 FR 69919, December 5, 
1979—Transitional Facilities), Champlin 
Petroleum Company, by certification 
dated July 3,1980, qualified a packaged 
boiler (designated boiler 61-B-lA or A- 
prime boiler by Champlin) which was 
installed at its Corpus Christi, Texas, 
refinery as an existing major fuel 
burning installation (MFBI). Prior to this 
action, Champlin had petitioned the 
Economic Regulatory Administration 
(ERA) for a permanent fuel mixture 
exemption from the prohibitions of Title 
II of the Powerplant and Industrial Fuel 
Use Act of 1978 (FUA or the Act) (U.S.C. 
8301 et seq.) for the same MFBI. Title II 
of FUA prohibits the use of petroleum or 
natural gas as a primary energy source 
in certain new MFBI’s. As an existing 
MFBI, boiler 61-B-lA is not subject to 
the prohibitions of Title II, and, 
therefore, Champlin’s petition for a 
permanent exemption for that boiler is 


now moot. Accordingly, ERA's 
proceeding on Champlin’s petition, as 
announced in the Federal Register on 
April 30,1980 (45 FR 28794), is hereby 
terminated. 


FOR FURTHER INFORMATION CONTACT. 

Constance L. Buckley, Chief, New MFBI 
Branch, Office of Fuels Conversion. 
Economic Regulatory Administration, 
2000 M Street NW., Room 3128-J. 
Washington, D.C. 20461, Phone (202) 
653-4226. 

Robert Goodie, Case Manager. New 
MFBI Branch, Office of Fuels 
Conversion, Economic Regulatory 
Administration, 2000 M Street NW., 
Room 3128-M, Washington, D.C. 

20461, Phone (202) 653-^*257. 

Marilyn Ross, Office of the General 
Counsel, Department of Energy, 
Forrestal Building, Room 6G-087,1000 
Independence Avenue. SW., 
Washington. D.C. 20585, Phone (202) 
252-2967. 

Public files pertaining to Champlin’s 
certification of the eligibility of boiler 
61-B-lA for automatic classification as 
an existing unit (OFC Case No. 56074- 
9088-02-77) and its previously filed 
petition for a permanent exemption 
(OFC Case No. 56074-9088-01-12) are 
available for inspection upon request at: 
Economic Regulatory Administration, 
Room B-110, 2000 M Street NW., 
Washington, D.C., Monday-Friday, 8:00 
a.m.-4:30 p.m. 

Issued in Washington. D.C. on September 3, 
1980. 

Robert L. Davies, 

Assistant Administrator, Office of Fuels 
Conversion, Economic Regulatory 
Administration. 

[FR Doc 80-27763 FMrd 9-9-80.8:45 am| 

BILLING CODE 6450-01-M 


Applications for Entitlements Benefits 
for Petroleum Substitutes 

AGENCY: Economic Regulatory 
Administration, Department of Energy. 
action: Notice of applications for 
entitlement benefits for petroleum 
substitutes. 

summary: The Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) hereby gives notice of 
applications submitted to the ERA as of 
June 23,1980. for designation as eligible 
recipients of entitlements under the 
domestic crude oil allocation program 
(10 CFR, Part 211, Section 211.67). 

Under amendments to the Mandatory 
Petroleum Allocation Regulations, ERA 
may grant entitlements to producers of 
petroleum substitutes made from 
domestically renewable sources of 
biomass, coal, solid waste or tar sands 
which are used as feedstock or fuel in a 
refinery or which are used outside a 
refinery as a boiler fuel or elsewhere as 


engine fuel. The appendix contains a list 
of firms which have applied for 
entitlement benefits under the case-by¬ 
case provisions of section 211.67. The 
firms listed in the appendix have filed 
applications for entitlement benefits as 
of June 23.1980. Those applications are 
now being reviewed by the ERA and a 
public disclosure copy of each 
application is available for public 
inspection. 

FOR FURTHER INFORMATION CONTACT 

Robert Thompson (Entitlements Program 
Office), Economic Regulatory 
Administration. 2000 M Street, N.W., 
Room 6212 C, Washington, D.C. 20461, 
(202) 653-3475. 

William Funk (Office of General 
Counsel), Department of Energy, 
Forrestal Building, 1000 Independence 
Avenue, S.W., Room 6A-127, 
Washington, D.C. 20585. (202) 252- 
6739. 

SUPPLEMENTARY INFORMATION: Section 
211.67 (a) (5) of the Mandatory 
Petroleum Allocation Regulations 
provides for the automatic inclusion in 
the crude oil entitlements program of 
shale oil produced from domestic 
sources, ethyl alcohol derived from 
domestic biomass and blended into 
gasohol, solid municipal waste and 
derivates thereof uses as fuel, and 
methane derived from municipal sewage 
or landfills. 

Section 211.67 (a) (5) also provides for 
the issuance of entitlements to other 
petroleum substitues which the ERA 
determines on a case-by-case basis to 
be eligible for participation in the 
entitlements program under the ERA’s 
“Guidelines for Evaluation of 
Applications for Designation as a 
Producer, Marketer or Consumer of 
Petroleum Substitutes in the 
Entitlements Program” (44 FR 6895, 
February 5,1979). Those petroleum 
substitutes which are eligible only on a 
case-by-case basis include solid fuels 
derived from non-municipal solid waste, 
gaseous fuels derived from any solid 
waste sources, and any other fuel in a 
liquid form which is derived from 
domestic biomass, coal, or tar sands. 

As of June 23.1980, the ERA was in 
receipt of sixty-three pending 
applications submitted by firms 
requesting designation as producers, 
marketers or consumers of petroleum 
substitutes eligible for inclusion in the 
entitlements program. The firms 
submitting these applications are 
identified in the appendix to this notice. 
The appendix also provides the date on 
which each firm's application was filed 
and indicates the type of petroleum 
substitute for which each applicant is 
seeking entitlements benefits. 

Non-confidential copies of all 
applications filed by the firms listed in 
the appendix, including supporting 
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documentation, may be examined at the 
ERA Office of Public Information, Room 
B-210, 2000 M Street, N.W., Washington. 
D.C. 20461, between the hours of 8:00 
a.m. and 4:00 p.m., Monday through 
Friday, excepting Federal holidays. 

Any person may file with the ERA a 
submission relevant to any application. 
Any submission which is received on or 
before October 9,1980 will be 
considered by the ERA prior to 
determining whether to permit the 


inclusion of any firm in the entitlements 
program. Filings should be submitted to: 
Economic Regulatory Administration. 
Office of Petroleum Operations, 
Entitlements Program, Room 6128, 2000 
M Street, N.W., Washington, D.C. 20461. 

Issued in Washington. D.C September 3, 
1980. 

Doris J. Dewton, 

Assistant Administrator. Office of Petroleum 
Operations, Economic Regulatory 
Administration . 


Appendix 


Company 


Date Red Type of application 


Abitibi Corporation ______ May 30. 1980 . . 

Alabama River Pulp Co.. In$ __—_,—-- Fob. 28. 1980 - 

Alexander and Baldwin. Inc _______— May 1. 1980.... - 

Alton Box Board Company _~_——---- May 1, i960 .. 

American Con Company ----...... May 30. 1980 - 

Atlantic Sugar Association ___,—-- Mar 31, 1960 - 

Bo«se Cascade Company _ ___ __ Apr. 30. 1980. — 

Boise Southern --- Apr. 29. 1980 - 

Bo water. Inc _ May 30. 1980. 

Brown Company _____ __ May 3. 1980 -— 

Champion international --- Apr. 29. 1980 - 

East Highlands Company —_—:---- - -——— May 30. 1980.. —— 

Federal Paper Board Company ---—-—- Apr. 30. 1980 .. 

Finch. Pruyn A Company. Inc ...... . . May 1. 1980..^. - 

Flambeau Paper Corporation ---——- June 11. I960 - 

Georgia Kraft Company ___........-—— May 1. 1980 -.... 

Georgia Pacific Corporation. - —- -— . . Juno 12. 1980 . 

Getty Oi Company --- Jan. 4. 1979 - 

Gilman Paper Company ____....___ June 11. 1980 —— 

Great Northern Nekoosa Corporation - - - Apr. 30. 1980 - 

Gulf Western Food Product* ___ Mar 31. 1980 - 

Hammerm«U Paper Company _ May 11. I960. 

Hercules Corporation - Mar 28. 1980 .— 

Hilo Coast Processing Company .—...~.......... June 2. 1980 - 

Inland Container Corporation ______ May 2. 1980 ... 

International Paper _________ Feb. 29. 1980.... — .. 

Isenhour Brick and Tile Company - ~- - Jan. 31. 1980.. 

ITT Rayonier, Inc __ Apr. 30. 1980 .. 

Landsay Olive Growers- --- June 23. 1980 - 

Longview Fibre Company .......—.. June 3. 1980 _— 

MacMtUan-Bloedoi. Inc __~______ May 8. 1980 - 

Masonite Corporation...... _______ June 4, 1980 -— 

Mead Corporation ...„„...... Apr. 10. 1980 __ 

Meoasha Corporation -------— June 11. 1980 -- 

Midtec Paper Company _________ May 15. 1980 .. 

Mosinee Paper Corpoottion .....-... May 27. I960 . 

Nabisco. Inc ___ Jan. 29, 1980 .. 

Niagara of Wisconsin Paper Corp ------- June 2. 1980.„„__ 

Nortru. Inc ......... Mar. 27. 1980 

OHokrafL Inc ___ June 15. 1980 _ 

Owens-Big Island MB ........... Apr. 22, 1980 .. 

Owens-Jasper MM ------ Apr. 22. 1980 . 

Owens-Orange Mill ___ Apr 22. 1980 .. 

Owens-Toma hawk MSI ________ Apr. 22. 1980 .. 

Owens-Valdosta MM... ...... Apr. 22. 1980 

P. H. Glatfetter Company - May 9. 1900 _ 

Potlatch Corporation _ May 30. 1980 .. 


Bark, black liquor, wood waste. 
Do. 

Bagasse (sugar cane waste! 
Bark, black liquor, wood waste 
Do. 

Bagasse (sugar cane waste). 
Bark, black liquor, wood waste. 
Do 
Do. 

Do. 

Do 

Do. 

Do. 

Do. 

Da 

Do. 

Do. 

Diatomaceous earth. 

Bark, black liquor, wood waste. 
Oo. 

Bagasse (sugar cane waste). 
Bark, black liquor, wood waste. 
Stumpwood 

Bagasse (sugar cane waste) 
Bark, black liquor, wood waste. 

Da 
Sawdust 
Bark, wood waste 
Olive pits. 

Black liquor, hog fuel, soap 
Bark, black liquor, wood waste. 
Do. 

Oo. 

Da 

Do. 

Do 

Wood waste. 

Bark, wood waste. 

Chemical wastes. 

Bark, black liquor, wood waste. 
Chemical wastes, wood waste. 
Do. 

Do 

Da 

Do. 

Bark, black ftquor, wood waste. 
Hog fuel, black liquor, wood 
waste. 


\ 


Quaker Oats Company - 

Scott Paper Company -- 

Simpson Timber Company _____ 

South Carokna Industries ......— 

Southwest Forest Industries _«...— _..... 

SAW Plant No. 9 ..,. 

Sugar Cane Growers Coop ____ 

Temple-East ox. Inc. .-...... 

Tennessee River Pulp and Paper Co _..... 

The Chesapeak Corporation -- 

The Dexter Corporation ---~--... 

The Nestle Co . Freehold ....—*_ 

The Nestle Co.. Sunbury ___ 

The Nestle Co.. Granite City ... 

The Procter A Gamble Paper Products Company. 

Tn/VaXey Growers. Inc __ 

Unde Ben s Foods _____ 

United States Steel ... 

Weyerhaeuser Company ____L.__ 

Williamette Industries -—--- 


May 30. 1980. 

Bark, bagasse, wood waste. 


corn cobs. 

Mar 31. 1980 - 

Black bquor. hog fuel. 

May 14. i960 _ 

Bark, black liquor, wood waste 

May 29. 1980_ 

Do. 

May 20. i960 _ 

Oo 

May 2. 1980. 

Pits from cherry, olive, peach. 

Mar 28. 1980.. 

Bagasse 

May 2. 1980. 

Bark, black Nquor. wood waste 

May 9. 1980. 

Do 

June 23. I960. 

Do 

May 13. 1980 .. 

Do. 

June 11. 1980. 

Coffee grounds. 

July 16. 1980 _ 

Do. 

July 18. 1980 _ 

Tea grounds, wood waste. 

May 30. 1980 .— 

Municipal solid waste. 

Jan 28. 1980.. 

Pits from cherry, olive, peach 

May 26. 1980.. 

Ground rice butts. 

Apr. 25. 1980.— 

Coal, tar sands. 

May 30. 1980.. 

Bark, black liquor, wood waste 

Apr 25. 1980 - 

Do 


|PR Doc 80-277*2 PMed &45 amj 
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Meeting of the Technical 
Subcommittee of the Committee on 
Emergency Preparedness of the 
National Petroleum Council 

agency: Department of Energy, 

Economic Regulatory Administration. 

action: Notice of meeting. 

SUMMARY: The National Petroleum 
Council (NPC), an advisory committee to 
the Department of Energy, provides 
technical advice and information to the 
Secretary of Energy on matter relating to 
oil and gas or the oil and gas industries. 
The NPC’s Committee on Emergency 
Preparedness has been requested by the 
Secretary to undertake an analysis of 
issues bearing on emergency 
preparedness planning and the ability of 
the refining industry to respond to 
energy emergencies. The Technical 
Subcommittee of the Committee on 
Emergency Preparedness will hold a 
meeting on October 31,1980, for the 
purpose of preparing a proposal for the 
scope, organization, and timetable of the 
study for review by the Committee on 
Emergency Preparedness. 

DATE and location: The Technical 
Subcommittee of the NPC’s Committee 
on Emergency Preparedness will meet 
on Friday, October 31,1980, at 10:00 
a.m., in NPC’s Conference Room, Suite 
601,1625 K Street, NW., Washington, 

D.C. 20006. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Finn K. Neilsen, Acting Deputy 
Assistant Administrator, Office of 
Energy Contingency Planning, 2000 M 
Street, NW., Washington, D.C. 20461, 
Room 7320, Telephone (202) 653-3205. 
Ms. Joan Walsh Cassedy, National 
Petroleum Council. 1625 K Street, 

NW., Washington, D.C. 20006, 
Telephone (202) 393-6100. 
SUPPLEMENTARY INFORMATION: 

Items for consideration at the meeting 
will include: 

1. Review the September 8,1980, 
meeting of the NPC Committee on 
Emergency Preparedness. 

2. Review the status of individual 
Coordinating Subcommittee 
assignments. 

3. Discuss schedule of Subcommittee 

activities. 

4. Discuss any other matters pertinent 
to the overall assignment from the 

Secretary. 

All meetings are open to the public. 
The Chairman of the Subcommittee is 
empowered to conduct the meetings in a 
fashion that will, in his judgment, 
facilitate the orderly conduct of 
business. Any member of the public who 
wishes to Hie a written statement with 
the Subcommittee will be permitted to 
do so, either before or after the meeting. 
Members of the public who wish to 
make oral statements at the meeting 
should inform Joan Walsh Cassedy, 


National Petroleum Council, (202) 393- 
6100. prior to the meeting, and provision 
will be made for their appearance on the 
agenda. A transcript of the Technical 
Subcommittee meeting will be available 
for public review at the Freedom of 
Information Public Reading Room, Room 
5B-180, Department of Energy, Forrestal 
Building. 1000 Independence Avenue, 
SW., Washington, D.C., between the 
hours of 8:00 a.m. and 4:30 p.m., Monday 
through Friday, except Federal holidays. 

Issued in Washington. D.C.. on August 30. 
1980. 

Barton R. House, 

Deputy A dm in is Ua tor for Operations and 
Emergency Management, Economic 
Regulatory Administration. 

(FR Doc- 80-27859 Filed 9-9-80; 8:45 am) 

BILLING CODE 8450-01-M 


(Docket No. ERA-FC-79-012; OFC Case No. 
55119-9044-01-11, 55119-9044-02-11, 

55119-9044-03-11] 

General Motors Corp.; Availability of 
Tentative Staff Analysis 

agency: Economic Regulatory 
Administration, Department of Energy. 
action: Notice of availability of 
tentative staff analysis. 

summary: On December 17,1979, 
General Motors Corporation (GM) filed 
a petition with the Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) for an order exempting 
three major fuel burning installations 
(MFBI's) from the provisions of the 
Powerplant and Industrial Fuel Use Act 
of 1978 (42 U.S.C. 8301 et seq.) (FUA or 
the Act), which prohibit the use of 
petroleum or natural gas as a primary 
energy source in new MFBI’s. GM 
requested a temporary public interest 
exemption for each of the three MFBI’s 
to allow the use of a fuel mixture of coal 
and less than 25 percent natural gas 
until ERA completed its analysis and 
issued a final determination and order 
on GM’s petition, filed with ERA on 
October 29,1979, for a permanent fuel 
mixture exemption for each of the three 
MFBI’s. 

The MFBI’s for which the petition is 
filed are three new identical field- 
erected boilers (identified as Boilers 
Number 1, 2 and 3) installed at GM’s 
Assemby Division (GMAD). Oklahoma 
City, Oklahoma, facility. Each boiler has 
a design heat input rate of 182 million 
Btu’s per hour with a steam generating 
capacity of 150.000 pounds per hour and 
is capable of burning petroleum, coal 
and natural gas. 

ERA accepted the petition on January 
16,1980, and published notice of its 
acceptance, together with a statement of 
the reasons set forth in the petition for 
requesting the exemptions, in the 
Federal Register on January 24,1980 (45 


FR 5794). Publication of the notice of 
acceptance commenced a 45-day public 
comment period pursuant to Section 701 
of FUA. During this period, interested 
persons were also afforded an 
opportunity to request a public hearing. 
The period expired March 10,1980. No 
comments were submitted. No hearing 
was requested. 

Based upon ERA’S review and 
analysis of the information contained in 
the record of this proceeding to date, a 
Tentative Staff Analysis has been made 
recommending that an order be issued 
denying the requested temporary public 
interest exemptions for Boilers Number 
1, 2 and 3, from the prohibitions of Title 
II of the Act. 

The public file containing a copy of 
the Tentative Staff Analysis and other 
documents and supporting materials in 
this proceeding is available upon 
request at* ERA, Room B-110, 2000 M 
Street, NW., Washington. D.C., Monday 
through Friday, 8:00 am-4:30 pm. 

ERA will issue a final order granting 
or denying GM’s petition for temporary 
public interest exemptions for Boilers 
Number 1, 2 and 3 within six months 
after the public comment period 
provided for in this notice has expired, 
unless ERA extends such period. Notice 
of any extension, together with a 
statement of reasons for such an 
extension, will be published in the 
Federal Register. 
dates: Written comments on the 
Tentative Staff Analysis are due on or 
before September 24,1980. Pursuant to 
10 CFR 501.33, a request for public 
hearing on the Tentative Staff Analysis 
can also be made within this same 
period. 

ADDRESSES: Fifteen copies of written 
comments and a request for a public 
hearing shall be submitted to the 
Economic Regulatory Administration, 
Case Control Unit (Fuel Use Act), Box 
4629, Room 3214. 2000 M Street, NW.. 
Washington, D.C. 20461. Docket Number 
ERA-FC-79-012 should be printed 
clearly on the outside of the envelope 
and the documents contained therein. 
FOR FURTHER INFORMATION CONTACT: 
Constance L Buckley, Chief, New MFB1 
Branch. Office of Fuels Conversion. 
Economic Regulatory Administration. 
2000 M Street, NW., Room 3128, 
Washington, D.C. 20461, Phone (202) 
653—4226. 

Edward Jiran, Office of General 
Counsel, Department of Energy. 1000 
Independence Avenue, SW., Room 
6G-087, Washington. D.C. 20585. 
Phone (202) 252-2967. 

Kathleen Ewing. Case Manager. New 
MFBI Branch, Office of Fuels 
Conversion, Economic Regulatory 
Administration, 2000 M Street. NW., 
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Room 3319. Washington. D.C. 20461, 

Phone (202) 653-4258. 

SUPPLEMENTARY information: General 
Motors Corporation (GM) has installed 
at its Oklahoma City. Oklahoma facility, 
three new identical field-erected boilers. 
Each unit has a design heat input rate of 
182 million Btu's per hour and is capable 
of burning petroleum* coal and natural 
gas. 

The Economic Regulatory 
Administration (ERA) published interim 
rules on May 15 and 17,1979 (44 FR 
28530 and 44 FR 28950). to implement 
provisions of Title II of the Powerplant 
and Industrial Fuel Use Act of 1978 (42 
U.S.C. 8301 et seq.) (FUA or the Act). 
Title II of FUA prohibits the use of 
natural gas or petroleum in certain new 
major fuel burning installations (MFBI’s) 
unless an exemption for such use has 
been granted. On June 6,1980, ERA 
adopted a final rule pertaining to new 
facilities which became effective on 
August 5.1980 (10 CFR, Part 500 et seq.) 
(45 FR 38276 and 38302). 

Under Section 505.15 of the interim 
rules. GM filed a petition with ERA on 
December 17.1980, requesting 
temporary public interest exemptions 
for the three subject boilers in order to 
bum natural gas in a fuels mixture with 
coal until ERA completed its analysis 
and issued a final determination and 
order on GM’s petition, filed with ERA 
on October 29,1979, for a permanent 
fuel mixture exemption for each of the 
three MFBI’s. 

Provision for the temporary public 
interest exemption authorized by 
Section 211(c) of the Act is contained in 
5 503.25 of the final rule and the 
Tentative Staff Analysis noticed herein 
was made pursuant to the final rule. The 
changes in the provisions of the interim 
rule relating to temporary public interest 
exemptions which are contained in the 
final rule were found not to be 
detrimental to GM and were not a factor 
in the conclusions reached in the 
analysis. 

In accordance with 10 CFR 503.25, a 
temporary public interest exemption, 
under Section 211(c) of the Act, may be 
granted if the petitioner can 
demonstrate to the satisfaction of ERA 
that he is unable to comply with the 
applicable prohibitions imposed by the 
Act during the period for which the 
exemption is requested, but that he will 
be capable of complying at the end of 
the proposed exemption period, and that 
the granting of the petition would be in 
accord with the purposes of the Act and 
would be in the public interest. 

GM contends that the granting of 
these exemptions will be in the public 
interest since (1) it will promote energy 


conservation by allowing the company 
to operate the units at low steam 
production levels without wasting coal 
energy; (2) reduce environmental 
problems caused by use of coal during 
periods of low load operations; and (3) 
but for the necessary regulatory delay in 
ERA’S action upon GM’s permanent 
mixtures exemption petition, GM would 
be authorized by FUA to use natural gas 
in mixture with coal in the subject 
boilers. 

In GM’s demonstration of public 
interest, and in support of its contention 
that it is unable to comply with the 
applicable prohibitions imposed by the 
Act. GM states that although it has 
obtained all necessary permits to 
consume coal at this facility, the 
exclusive combustion of coal in each 
MFBI has created environmental 
problems generating a complaint from at 
least one area resident. GM contends 
that the use of natural gas in a fuel 
mixture with coal in these boilers will 
allow the company to operate the units 
at low steam production levels without 
wasting coal energy or incurring 
potential opacity and noise pollution 
problems. 

ERA does not consider this 
demonstration and GM’s statement that 
the immediate use of a fuels mixture is 
required to alleviate various 
operational, environmental, and noise 
problems, as well as to prevent further 
waste of coal energy, to be adequate 
demonstration that the granting of the 
temporary exemption would be in 
accord with the purposes of the Act and 
in the public interest. It has not claimed 
that the existing condition has or will 
result in decreased production, affect 
employment in the area, or will cause 
other like consequences that could be 
considered to adversely impact on the 
public interest. 

GM has also failed to provide 
substantial evidence or adequate 
demonstration that it is unable to 
comply with the applicable prohibitions 
imposed by the Act during the period for 
which the exemption is requested. In 
fact, GM is currently operating the three 
MFBl’s with coal as the primary energy 
source, and presumedly is doing so in 
compliance with all applicable 
environmental requirements. 

ERA is not convinced that the 
purposes of the Act and the public 
interest would be served by the use of 
natural gas to avoid the waste of coal 
energy. Nor is ERA convinced that GM 
has thoroughly investigated options 
other than the use of natural gas to meet 
these low load conditions. 

GM has failed to demonstrate to 
ERA’S satisfaction that sufficient 
environmental and operational problems 


exist whereby the granting of the 
temporary exemptions, allowing the 
immediate use of natural gas in a fuels 
mixture with coal in each unit, would be 
in accord with the purposes of the Act 
and would be in the public interest. 

Based upon its review and analysis of 
all the information contained in the 
record of this proceeding to date, the 
ERA staff has determinaed that GM 
failed to make adequate demonstration 
and provide substantial evidence to 
corroborate the eligibility requirements, 
pursuant to Section 211(c) of the Act and 
10 CFR 505.25, that it is eligible for the 
requested temporary public interest 
exemptions. 

The ERA staff, therefore, recommends 
that an order be issued denying GM the 
requested temporary public interest 
exemptions from the prohibitions of 
Title II of the Act for Boilers Number 1, 2 
and 3. 

This Tentative Staff Analysis does not 
constitute a decision by ERA to deny the 
requested exemptions. Such a decision 
will be made in accordance with 10 CFR 
501.66 on the basis of the entire record 
of this proceeding, including any 
comments received on the Tentative 
Staff Analysis. 

Issued in Washington. D.C., on September 
4.1980. 

Robert L Davies, 

Assistant Administrator, Office of Fuels 
Conversion Economic Regulatory 
Administration. 

IFR Doc. 80-27758 Filed *>-&-«* 8:45 *mj 

BILUNG CODE 6450-01-M 


Federal Energy Regulatory 
Commission 

[Docket No. EL 80-5] 

Town of Springfield, Vt. vs. Central 
Vermont Public Service Corp.; Electric 
Rates; Order Initiating Investigation 
and Establishing Procedures, Denying 
Motion for Summary Relief, and 
Directing To Show Cause 

Issued August 29,1980. 

Before Commissioners: Charles B. 
Curtis, Chairman; Georgiana Sheldon, 
and George R. Hall. 

The Town of Springfield, Vermont 
(Springfield) filed a complaint and a 
petition for a declaratory order on 
October 12,1979.* Springfield has 
requested that the Commission strike an 
availability clause in Central Vermont 


‘This complaint and petition was amended on 
November 13,1979. The amendment strikes the 
portion of the complaint relating to “Credit for Rural 
and Domestic Customers for Electric Power and 
Associated Energy Purchased From the Power 
Authority of the State of New York.* 4 
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Public Service Company’s (Central 
Vermont) R-6 wholesale tariff which 
purports to limit the availability of 
service under the R-6 tariff to electric 
utilities existing prior to December 1, 
1975. 2 * Notice of the complaint was 
issued on October 30,1979, with 
comments, protests, or petitions to 
intervene due on or before November 29, 
1979. No responses were filed. On 
November 29,1979, Central Vermont 
filed an answer to the complaint. 

On January 15.1980, Springfield filed 
a “Motion for Summary Grant of Relief 
Requested.* * * ' Springfield asserted that 
Central Vermont’s failure to specifically 
deny all but two of the allegations in the 
complaint, as well as certain additional 
facts which were set out in attachments 
to Springfield’s motion, entitled it to 
summary relief. On February 13,1980, 
Central Vermont answered this motion, 
and on March 7,1980, Springfield replied 
to the answer. On April 1,1980, 
Springfield filed a supplement to the 
evidentiary material previously offered 
in support of its motion for summary 
relief. 

Background 

Springfield is in the process of 
establishing a municipal electric system. 
The residents of Springfield approved 
the establishment of such a system on 
March 4,1975.* However, Central 
Vermont challenged this vote, and the 
Supreme Court of Vermont invalidated 
the referendum on technical grounds. 4 * 
The residents of Springfield voted a 
second time on October 20,1977, and 
again approved the establishment of a 
municipal electric system. 

Springfield represents that Central 
Vermont has informed the Vermont 
Public Service Board (PSB) that it will 
refuse to provide service to Springfield 
under its its R-6 tariff, relying on the 
existence of the availability clause. 
Service under this tariff, which contains 
rates based on average system costs, is 
made available to other municipal 
electric systems, cooperatives, and 
investor owned electric utilities within 
the state of Vermont. Springfield further 


l Tliis clause provides: “I. Availability. Electric 
service hereunder is available to any organization 
functioning as an electric utility, as of the effective 
•late hereof, under the jurisdiction of the 
appropriate federal/state electric utility regulatory 
'-ody, for its own use and for resale to its ultimate 
ustomers. or to other utilities upon specific 
igreement of the Company and Customer, at 
existing delivery points and at such other points on 
the Company's power supply system, as mutually 
agreed upon, where there are facilities of adequate 
type and capacity.” (Emphasis added.) 

*The availability clause was included in the R-6 
tariff effective on December 1.1975, nine months 
after Springfield's first referendum. 

* In He Central Vermont Public Service Corp., 135 
Vt. 432, 378 A.2d 510 (1977). 


contends that Central Vermont has 
offered to serve Springfield under its 
more expensive R-9 wholesale tariff, 
based on incremental costing rather 
than average system costs. 

In addition, Springfield states that 
Central Vermont is arguing before the 
PSB that Springfield must show that 
rates charged by a Springfield municipal 
utility would be lower than those 
presently charged by Central Vermont in 
order for Springfield to obtain Central 
Vermont's system in Springfield. 
According to Springfield, Central 
Vermont has further argued that since 
Springfield will have access to the R-9 
tariff rather than the R-6 tariff, 
Springfield will be unable to make such 
a showing. This allegation and the other 
assertions set out above have not been 
rebutted in Central Vermont’s pleadings. 

Discussion 

/. Motion for Summary Grant mf Relief 

We shall deny Springfield’s motion for 
summary relief because we cannot 
conclude from the pleadings that there 
are no material issues of fact to be 
resolved. 6 

Springfield asserts that by specifically 
denying only two of Springfield’s 
allegations, both of which pertain to the 
possession of monopoly power in the 
relevant market. Central Vermont must 
be deemed to have admitted the 
remaining allegations in Springfield's 
complaint. As to the two allegations that 
were specifically denied, Springfield 
contends that these matters were proven 
by documents attached to the motion. 
Thus, Springfield argues *that Central 
Vermont maintains monopoly power, 
that the availability clause in the R-6 
tariff increases costs to competitors, that 
Central Vermont has not justified the 
restrictive provision, and that, therefore, 
the availability clause should be 
stricken on the authority of Opinion No. 
57. 7 


• See Municipal Light Boards of Reading and 

Wakefield. Massachusetts v. FPC, 450 F.2d 1341, 
1345 (D.C. Cir. 1971), cert, denied. 405 U S. 989 

(1971): Tennessee Gas Pipeline Co. v. FPC. 581 F.2d 
955, 958 (D.C Cir. 1977); Bell Telephone Co. of 
Pennsylvania v. FCC, 503 F.2d 1250.1287 (3d Cir. 
1974), cert, denied. 422 U.S. 1028 (1974). 

• Springfield also claims undue discrimination. 
However, we cannot find on the face of the 
pleadings that the availability clause necessarily 

unduly discriminatory. Indeed, in the only case cited 
by Springfield in support of its claim of undue 
discrimination. Towns of Alexandria v. FPC, 555 
F.2d 1020 (D.C. Cir. 1977), the court held that the 
Commission acted properly in declining to pass on 

the discrimination claim prior to completion of a full 
hearing. 

7 Florida Power & Light Co.. Opinion No. 57, 
Docket Nos. ER78-19, ER78-81. (August 3.1979). 
Specifically, the language that Springfield relies on 
in Opinion No. 57 is the following: 

”. . . . where a utility possessing market power in 
a relevant market seeks to amend a general tariff to 


We disagree that Springfield's 
conclusion is necessarily warranted. 

The pleadings do not demonstrate 
conclusively that Central Vermont has 
monopoly power in the relevant 
markets. Additionally, Central Vermont 
did purport to offer a justification for the 
availability clause in its answer. The 
company stated that “the tariff 
limitation in question is needed in 
fairness to the Company's retail 
customers, who would otherwise have 
to pay higher rates." Central Vermont 
further stated that “if a proceeding is 
ordered, the Company will show that its 
tariff limitation is fair and economically 
justified in light of Central Vermont’s 
obligations towards its retail customers 
and the power supply situation in New 
England." Based on the pleadings before 
us, we cannot conclude that the tariff 
restriction is perse unlawful or that 
Springfield is entitled to summary relief. 

II. Complaint and Petition for 
Declaratory Order 

The matters raised by Springfield 
warrant close Commission scrutiny. The 
availability clause in Central Vermont's 
R-6 wholesale tariff is broadly 
restrictive, and the justification 
proferred by Central Vermont for such a 
clause is exceedingly vague. 
Additionally, because Central Vermont 
is currently providing retail service to 
residents of Springfield, the 
establishment of Springfield as a new 
wholesale customer would not appear to 
have additional load impact on Central 
Vermont. We initially foresee little 
operational or power planning 
justification for Central Vermont to 
restrict its tariff availability as it applies 
to Springfield. The vague justification 
for the clause offered by Central 
Vermont is insufficient to allow us to 
conclude that the availability clause will 
pass the statutory bar against undue 
discrimination. Accordingly, we shall 
order Central Vermont to show cause 
within sixty days of the issuance of this 
order why the availability clause should 
not be found to be unduly 
discriminatory. Pending Commission 
review of Central Vermont’s additional 
submission, we shall not order a hearing 
into the allegations that the provision is 
anticompetitive in effect. Central 
Vermont is also directed to address the 
question of what harm would result 


impose conditions which foreclose supply options or 
increase the costs of competitors, or which 
otherwise contribute to the acquisition or 
maintenance of monopoly power, its application for 
amendment must be rejected and found unjust and 
unreasonable under Sections 205 and 208 of the 
Federal Power Act—unless the utility can show that 
compelling public interests justify the service 
conditions.” 
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from the adoption of availability clause 
language similar to that contained in 
Florida Power & Light Company's 
compliance filing (underlined below) in 
Opinion Nos. 57 and 57-A: 

Applicable: 

To electric service for total power 
requirements at existing and future 
delivery points of municipal electric 
utility systems and corporations 
organized under the Rural Electric 
Cooperative Law to the extent of their 
total present and future requirements in 
areas now being sen-ed by the Company 
and to areas not presently receiving 
electric service which are natural and 
reasonable expansions of such areas; 
provided, however, that the foregoing 
shall not be construed as preventing a 
generation and transmission cooperative 
from receiving service hereunder to the 
extent that the Company provides, or 
would in the future provide, service to 
its member cooperatives. This schedule 
shall not apply to service at those 
delivery point(s) to which Sale for 
Resale Partial Requirements Rate 
Schedule PR is applicable. 

Central Vermont's answer to the 
complaint cited Niagara Mohawk Power 
Corporation 8 in which the Commission 
held that "the party raising the 
anticompetitive issue has the burden of 
going forward with the evidence relating 
to the issue." Therefore, Central 
Vermont has requested that Springfield 
be required to meet such a burden. We 
agree, and, in the event that a hearing is 
subsequently ordered, and we shall 
direct Springfield to come forward with 
all evidence upon which it relies in 
alleging anticompetitive claims. 
However, Springfield will not be 
required to come forward with such 
evidence until Central Vermont has 
provided its additional submission to 
the Commission and unless the 
Commission issues a subsequent order 
which finds that submission requires 
initiation of a hearing rather than 
summary disposition of the issue. 

it should also be noted that in an 
order considered concurrently with this 
one, 9 we are accepting Central 
Vermont's R-8 and R-8A wholesale 
tariffs for filing. These tariffs, which 
supersede the R-6 tariff, contain 
identical availability clauses. Therefore, 
the availability provisions in the R-8 
and R-8A tariffs also shall be 
investigated at the hearing to be 
convened pursuant to this order. 

The Commission orders: 

(A) Springfield's Motion for Summary 
Grant of Relief is hereby denied. 


*54 P.P.C. 2140. 2149 (1975). 

* Contra! Vermont Public Service Company. 
Docket No. F.R80-422. 


(B) The Town of Springfield and 
Central Vermont Public Service 
Corporation are hereby made 
participants in the proceeding. 

(C) Central Vermont Public Service 
Corporation shall provide the 
information specified in the body of this 
order concerning the restrictive 
provision in its availability clause with 
the Commission within 60 days of the 
issuance of this order. 

(D) If the Commission, by subsequent 
order, finds that Central Vermont’s 
additional information requires 
initiation of a hearing, the Town of 
Springfield, Vermont shall come forward 
with all evidence upon which it relies in 
alleging anticompetitive conduct. 

(E) The Secretary shall promptly 
publish this order in the Federal 
Register. 

By the Commission. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc. 80-27831 Filed 8-9-40; A45 ami 
BILLING CODE S4SO-85~4l 


[Docket No. ER80-691) 

Union Electric C04 Filing 

August 29.1980. 

The filing Company submits the 
following: 

Take notice that on August 25.1980 
Union Electric Company (Union) 
tendered for filing a Boundary Line 
Agreement dated July 25,1980, between 
the Missouri Edison Company and 
Union. Said Agreement provides a basis 
for supplying electric service to 
customers in one service area more 
economically by line extension made 
across the boundary lines from the 
adjacent utility. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street. N.E., Washington, 
D.C. 20426, in accordance with Sections 
1.8 and 1.10 of the Commission's Rules 
of Practice and Procedure (18 CFR 1.8, 
1.10). All such petitions or protests 
should filed on or before September 22, 
1980. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 


with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary . 

[FR Doc. 80-Z7B30 Filed 8-8-80, 8 45 «m| 

BILUNG CODE 6450-85-U 


[Dockets Nos. ER80-506 and ER80-58, et 
aLJ 

Alabama Power Co.; Order Accepting 
for Filing and Suspending Proposed 
Rates, Granting Waiver of Notice 
Requirements and Certain Filing 
Requirements, Consolidating Dockets, 
and Establishing Procedures 

Issued: August 29.1900. 

On July 2,1980, Alabama Power 
Company (Alabama) filed a superseding 
interconnection agreement 1 with 
Alabama Electric Cooperative, Inc. 
(AEC) that provides for the coordination 
and interconnected operation of both 
systems and for the exchange of three 
services: (1) emergency assistance, (2) 
short-term power and (3) economy 
interchange. The agreement also 
provides that either party may from time 
to time obtain from the other party 
capacity on a firm basis for periods of 
one year or longer. This service is 
referred to as "purchase capacity." In 
addition, as a supplement to this * * 
agreement, the parties have filed a 
Service Schedule I that provides for 
transmission to be supplied by Alabama 
to AEC* 

Purchase capacity under the proposed 
agreement may be requested by either 
party. However, there is no initial 
commitment for this service. Therefore, 
the parties anticipate that the pricing 
and term of such capacity will be set 
forth in separate schedules and filed 
with the Commission at such time at this 
service is desired. 

Under the revised agreement, charges 
for economy energy transactions would 
be assessed on a split-savings basis. 
Rates for emergency assistance, short¬ 
term power, 3 and transmission service 
(supplied by Alabama to AEC) would be 
predicated on cost of service formulas 
which permit the periodic revision of 
capacity charges to reflect changes in 
the cost of providing the respective 


'This agreement, which is dated May 5.1980. 
would supplant a prior interconnection agreement 
of February 23.1972. as amended. 

’See Attachment A for rate schedule 
designations. 

’Short-term power is defined as the reservation of 
capacity and associated energy for periods of not 
less than one week. For these transactions Alabama 
would act as agent for the ’‘Southern Companies’* 
and costs for short-term power supplied by 
Alabama would be based upon the Southern 
Companies’ costs. 
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services. The procedures and 
methodology proposed to be used in 
determining charges under the formulas 
are set forth in supplementary 
documentation incorporated in the 
proposed agreement by reference and in 
separate service schedules. The 
proposed agreement contemplates that 
schedules identifying subsequent 
revisions of charges under the formulas 
would be filed with this Commission for 
informational purposes. 

Alabama requests waiver of the 
notice requirements of section 35.3 of 
the Commission’s regulations so as to 
permit the proposed agreement to 
become effective as of June 1,1980. 

Notice of the filing was issued on July 
10,1980, with comments, petitions or 
protests due on or before August 1,1980. 
On July 21,1980, AEC submitted a letter 
in support of Alabama’s request for 
waiver of the notice requirements and 
an effective date of June 1,1980. Both 
parties support the immediate 
effectiveness of the proposed agreement 
subject to reservation of the right of 
seek subsequent changes in the 
proposed agreement through appropriate 
filings with the Commission. 

Discussion 

Because the rates for economy 
interchange service are not based on a 
formula, but are predicated on a split- 
savings approach, consistent with the 
industry standard, the Commission will 
accept the economy interchange service 
schedule for filing, waive the notice 
requirements, and grant an effective 
date of June 1,1980, without suspension. 

With respect to emergency assistance, 
short-term power, and transmission 
service, our review indicates that the 
proposed formulas and the rates 
calculated under the formulas for 1980 
have not been shown to be just and 
reasonable and may be unjust, 
unreasonable, unduly discriminatory, 
preferential, or otherwise unlawful. 
Accordingly, we shall accept for filing 
these formulas and rates and suspend 
their operation as ordered below. 

A recent decision of the Court of 
Appeals for the District of Columbia 
Circuit has led the Commission to 
reassess the standards that it uses to fix 
the appropriate duration of a suspension 
period as we may impose with respect 
to rate increase filings . 4 We have done 
this as a predicate to our acting on this 
matter. 

Though the regulatory schemes that 
the Commission administers involve a 
subtle and a difficult balancing of 
producer and consumer interests, their 


Connecticut Light and Power Company v. 
FEJLC. -F.2d-(D.C. Cir. May 30.1980). 


primary purpose is to protect the 
consumer against excessive rates and 
charges. Hence, it is our view that the 
discretionary power to suspend should 
be exercised in a way that maximizes 
this protection. 

The decision to suspend a proposed 
rate increase rests on the preliminary 
finding that the increase may be unjust 
and unreasonable or that it may run 
afoul of other statutory standards. The 
governing statutes say that “any 
[emphasis added] rate or charge that is 
not just and reasonable is hereby . . . 
declared unlawful.” 5 This declaration 
places on the Commission a general 
obligation to minimize the incidence of 
such illegality. 

Based on the foregoing, the 
Commission has determined that, in the 
exercise of its rate suspension authority, 
rate filings should normally be 
suspended and the status quo ante 
preserved for the maximum period 
permitted by statute in circumstances 
where preliminary stufy leads the 
Commission to believe that there is 
substantia] question as to whether a 
filing complies with applicable statutory 
standards. 

Particular circumstances may warrant 
shorter suspensions. Situations present 
themselves from time to time in which 
rigid adherence to the general policy of 
preserving the status quo ante for the 
maximum statutory period makes for 
harsh and inequitable results. Such 
circumstances are presented here. The 
Commission notes that no adverse 
interventions have been received and 
that the parties to the proposed 
interconnection agreement each support 
the proposed effective date. Moreover, 
the agreement would provide for new 
services between the parties for which 
no appropriate rate schedules are 
presently on file. In similar cases, we 
have elected to suspend for a norminal 
period.® Accordingly, we believe we 
should exercise our discretion to 
suspend the rates and formulas for 
emergency assistance, short-term power, 
and transmission service for only one 
day. These considerations also support 
Alabama’s request for waiver of the 
Commission's notice requirements. 
Hence, we shall waive the notice 
requirements and permit the proposed 
formulas and the rates developed for 
1980 for emergency assistance, short¬ 
term power, and transmission service to 
become effective subject to refund on 
June 2.1980. 


•Section 205(a) of ihe Federal Power Acl, Section 
4(e) of the Natural Gas Act. and Section 15 of the 
Interstate Commerce Act. 

*See, eg.. Georgia Power Company . Docket Nos. 
ERBO-^166, et aL order issued August 18.1980. 


In several previous dockets involving 
various subsidiaries of the Southern 
Company, the Commission has 
suspended similar formulas rates, 
initiated investigation into the formulas 
and resulting rates, and consolidated the 
pending dockets. 7 Because of the 
similarity between the formula rates in 
the instant docket and the formula rates 
proposed in Docket N 09 . ER80-58, et aL 
we shall also consolidate the instant 
docket with those ongoing proceedings. 

In Docket No. ER80-58, 8 and in 
subsequent dockets the Commission had 
consistently taken the position that if a 
formulary rate which has not been found 
to be just and reasonable operates to 
increase rates, subsequent filings must 
be made under Section 205 of the 
Federal Power Act. Therefore, any 
subsequent revision to the capacity 
charges developed under the suspended 
formulary rates shall be filed by 
Alabama as a change in rate within 60 
days before its proposed effective date. 
However, we shall waive the full filing 
requirements of section 35.13 of the 
Commission’s regulations as to 
subsequent revisions on condition that 
any increased capacity charges shall be 
collected subject to refund pending the 
Commission’s investigation. 9 

Alabama Power Co., Docket No. ER80- 
506 

Filed: July 2,1980. 

Effective: (6), (10)—June 1,1980: (1), 

(2), (3), (4). (5), (7), (8), (9)—June 2,1980 
subject to refund; (11), (12)—N.A. 

Designation and Description 

(1) Rate Schedule FERC No. 145 
(Supersedes R.S. FERC No. 139, a9 
supplemented)—Interconnection 
Agreement. 

(2) Supplement No. 1 to R.S. FERC No. 
145—Service Schedule I— 
Transmission. 

(3) Supplement No. 2 to R.S. FERC No. 
145—Appendix A to Service Schedule 


’’See Docket No. ER80-58 and consolidated 
Docket Nos. ER80-65, ER 80-160 (Florida Power 
Corporation), ER80-243 (Jacksonville Electric 
Authority). ER80-262 (Florida Power and Light 
Company), F.R80-343 (Savannah Electric and Power 
Company). ER80-415 (Mississippi Power and Light 
Company) and ER 80-466 (Crisp County Power 
Commission). AEC was granted leave to intervene 
in Docket No. ER80-58. 

•Order issued February 12,1980. 

•We note that the proposed agreement contains 
language providing for advance notice of rate 
changes to AEC and for the collection of changed 
rates under the formulas subject to refund, with 
interest from the date upon which AEC challenges 
any such change. The procedural requirements 
imposed by this order are consistent with Ihe 
procedures enunicated in several prior orders and, 
to the extent that they differ from the commitments 
expressed in the instant submittal, they shall 
nonetheless be applied to Alabama. 
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I—Methodology to determine rate for 
Transmission Service. 

(4) Supplement No. 3 to R.S. FERC No. 
145—Exhibit B—Methodology for 
determining adder for Emergency 
Service. 

(5) Supplement No. 4 to R.S. FERC No. 
145—Exhibit C—Methodology for 
determining Short-Term Power Rate. 

(6) Supplement No. 5 to R.S. FERC No. 
145—Exhibit E—Definitions of 
Incremental and Decremental Costs 
for Economy Interchange Service. 

(7) Supplement No. 6 to R.S. FERC No. 
*145—Specified rates for Transmission 
Service for 1980. 

(8) Supplement No. 7 to R.S. FERC No. 
145—Specified rate for Emergency 
Service adder for year 1980. 

(9) Supplement No. 8 to R.S. FERC No. 
145—Specified rate for Short-Term 
Power for year 1980. 

(10) Supplement No. 9 to R.S. FERC No. 
145—Exhibit A—Determination of 
Capacity Resources. 

(11) Exhibit A to R.S. FERC No. 145- 
Exhibit D—Methodology for 
determining Short-Term Power Rate 
from Cooperative to Company. 

(12) Exhibit B to R.S. FERC No. 145— 
Specified rate for Short-Term Power 
from Cooperative to Company. 

The Commission orders: 

(A) Alabama’s request for waiver of 
the Commission’s notice requirements is 
hereby granted. 

(B) The formulas for emergency 
assistance, short-term power, and 
transmission service contained in the 
proposed superseding interchange 
agreement, and the rates applicable to 
those services during the calendar year 
1980, are hereby accepted for filing and 
suspended for one day from the 
proposed effective date to become 
effective June 2.1980, subject to refund. 

(C) The proposed rates for economy 
interchange service are hereby accepted 
for filing, to become effective June 1, 
1980. 

(D) We hereby grant waiver of the full 
filing requirements contained in Section 
35.13 of the regulations for future 
changes in capacity charges made in 
accordance with the formulas filed 
herein on the condition that Alabama 
agrees to collect any increased charges 
under the formulas subject to refund 
pending Commission investigation. 
Alabama shall file any changes in 
capacity charges under the formulas 
with the Commission within 60 days 
before their proposed effective dates. 

(E) Pursuant to the authority 
contained in and subject to the 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Section 402(a) of the Department of 


Energy Act and by the Federal Power 
Act, particularly Sections 205 and 206 
thereof, and pursuant to the 
Commission’s Rules of Practice and 
Procedure and the regulations under the 
Federal Power Act (18 CFR. Chapter I), a 
public hearing shall be held concerning 
the justness and reasonableness of the 
rates and formulas proposed by 
Alabama in this docket. 

(F) This proceeding is hereby 
consolidated with Docket Nos. ER80-58, 
ER80-65, ER80-160, ER80-243, ER80-262, 
ER80-343, ER80-415, and ERflO-466 for 
purposes of hearing and decision. 

(G) The Secretary shall promptly 
publish this order in the Federal 
Register. 

By the Commission. 

Kenneth F. Plumb. 

Secretary. 

[PR Doc. 00-27632 Piled O-fMU. 6.4* am) 

BILLING CODE 6450-65-M 


[Docket No. ER80-508] 

Boston Edison Co.; Order Accepting 
for Filing and Suspending Proposed 
Rates, Granting Interventions, and 
Establishing Hearing and Price 
Squeeze Procedures 

Issued: August 29. 198a 

On July 2,1980, Boston Edison 
Company (Edison) submitted for filing a 
proposed increased in rates 1 * 3 for its three 
full requirements customers * and one 
contract demand customer. * 

Edison currently serves its full 
requirements customers under ' 

settlement rates that the Commission 
accepted for filing by letter order dated 
June 26.1980, in Docket No. ER79-216. 
The current contract demand rates were 
submitted for filing in Docket No. ER79- 
217, and were accepted pursuant to a 
settlement agreement approved by letter 
order issued August 14,1980. Edison's 
proposed rate increase for full 
requirements service would increase 
revenues based on the calendar 1980 
test year by approximately $2,093,093 
(8.04%). The proposed increase in 
contract demand rates would increase 
revenues based on the same test period 
by approximately $745,584 (6.0%). 

Edison has requested that the 
proposed rates be granted an “effective*' 
date of September 1,1980, but that the 
rates be suspended for one month until 
October 1,1980. The request for 
suspension was made by Edison 
pursuant to the provisions of the 


1 See attachment A for rate schedule designations. 

s Concord. Norwood, and Wellesley. 
Massachusetts. 

3 Reading. Massachusetts. 


settlement agreement in Docket No. 
ER79-216. 4 

Notice of Edison’s filing was issued on 
July 8,1980, with responses due on or 
before August 1 , 1980. By notice issued 
August 1,1980, the Commission granted 
a request to extend the response date 
until August 11,1980. On August 1.1980, 
a petition to intervene and protest was 
filed by the Town of Reading. 
Massachusetts (Reading), Edison's only 
contract demand customer. Reading 
asserts that Edison is seeking an 
unprecedented rate of return of 16% on 
common equity, and that Edison has not 
furnished any workpapers or 
explanation to support the fuel costs in 
its Period II forecasts. In addition, 
Reading contends that Edison's filing 
does not explain the basis on which the 
contract demand cost of service i9 
segregated into customer, commodity, 
and capacity requirements. Finally, 
Reading complains that the workpapers 
that Edison has provided are not 
adequately explained by the prepared 
testimony submitted with the filing. 
Reading concludes by requesting that 
the Commission defer acceptance of 
Edison’s submittal for filing until the 
purported filing deficiencies are cured, 
and that the Commission set the rate of 
return issue for expedited hearing. 

On August 11,1980, the Towns of 
Concord. Norwood, and Wellesley 
Massachusetts (Towns) filed a joint 
protest, petition to intervene and motion 
to reject Edison's filing. According to the 
Towns. Edison's filing does not include 
sufficient explanations, supporting 
papers, or explanatory testimony to 
permit a proper evaluation of the filing. 
The Towns further assert that Edison's 
proposed rate of return is excessive, and 
that Edison's claim for a cash working 
capital based upon the forty-five day 
formula is improper. Additionally, the 
Towns challenge Edison's continued use 
of the “net change" method of 
computing deferred taxes for ratemaking 
purposes. The Towns also allege that a 


4 Under the terms of the settlement agreement 
accepted for filing in Docket No. ER79-Z16. Edison 
is precluded from increasing its full requirements 
rates until either (1) October 1.1980. or (2) the 
effective date of an Edison retail rate increase, 
whichever occurs later. Edison has recently filed a 
retail rate increase which is expected to become 
effective not later than October 1. I960. In addition, 
the settlement provides that “it is understood, 
however, that Edison may submit for Tiling a 
proposed wholesale rate increase and request a 
proposed effective date that precedes October 1. 
I960: provided that Edison will request suspension 
of the proposed increase until October 1. 

1980 .Consistent with the settlement 

moratorium provision. Edison does not seek to 
collect the revised full requirements rates until 
October 1,1980. No such moratorium applies under 
Edison's contract demand rate schedule. However. 
Edison has requested similar treatment of its 
proposed increase in the contract demand rate. 
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comparison of Edison’s proposed 
wholesale rates with its current retail 
rates indicates that approval of the 
proposed wholesale rates would create 
a price squeeze. 

Discussion 

Our review reveals that Ediaon’s 
submittal substantially complies with 
the Commission’s filing requirements. 
Consequently, we shall deny the Towns* 
motion to reject the filing and Reading* 
request to defer acceptance of the filing. 

However, our analysis also indicates 
that neither the full requirements rates 
nor the contract demand rates proposed 
by Edison have been shown to be just 
and reasonable, and that they may be 
unjust unreasonable, unduly 
discriminatory, preferential or otherwise 
unlawful. Accordingly, we shall accept 
the proposed rates for filing and 
suspend them as ordered below. 

A recent decision of the Court of 
Appeals for the District of Columbia 
Circuit has led the Commission to 
reassess the standards that it used to fix 
the appropriate duration of a suspension 
period as we may impose with respect 
to rate increase filings. 5 We have done 
this as a predicate to our action on this 
matter. 

Though the regulatory schemes that 
the Commission administers involve a 
subtle and a difficult balancing of 
producer and consumer against 
excessive rates and charges. Hence, it is 
our view that the discretionary power to 
suspend should be exercised in a way 
that maximizes this protection. 

The decision to suspend a proposed 
rate increase rests on the preliminary 
finding that the increase may be unjust 
and unreasonable or that it may run 
afoul of other statutory standards. The 
governing statutes say that "any 
[emphasis added] rate or charge that is 
not just and reasonable is 
hereby*. . . declared unlawful.'* *This 
declaration places on the Commission a 
general obligation to minimize the 
incidence of such illegality. 

Based on the foregoing, the 
Commission has determined that, in the 
exercise of its rate suspension authority, 
rate filings should normally be 
suspended and the status quo ante 
preserved for the maximum period 
permitted by statute in circumstances 
where preliminary study leads the 
Commission to believe that there is 
substantial question as to whether a 
filing complies with applicable statutory 
standards. Such circumstances are 


' ConttfvXicitt t ight and Pownr Co. v. F.ER.C .. No. 

7H-Z312.-F. 2d-fO.C Cir May 30,1980). 

*’Section 205(a) of the Federal Power Act. Section 
4|e) of the Natural Cat Act and Section 15 of the 
Interstate Commerce Acl. 


presented here. The Commission is 
unable to conclude on the bases of the 
filings before it that Edison's tendered 
rates are just and reasonable. 
Accordingly, we shall suspend the rates 
for a period of five months permitting 
the rates to take effect subject to refund 
thereafter on February 1,1981. T 

Particular circumstances may warrant 
shorter suspensions. Situations present 
themselves from time to time in which 
rigid adherence to the general policy of 
preserving the status quo ante for the 
maximum statutory period makes for 
harsh and inequitable results. No such 
showing has been made here. 

As noted above, the Towns have 
stated that the proposed wholesale rates 
could create a price squeeze. In 
accordance with the policy expressed in 
Arkansas Power & Light Co., Docket No. 
ER79-339 (Aug. 8, 1979), we will phase 
the price squeeze issue raised by the 
Towns. As we have noted on a number 
of occasions, such a procedure will 
allow a decision first to be reached on 
the cost of service, capitalization, and 
rate of return issues. If, In the view of 
the intervenors or staff, a price squeeze 
persists, a second phase of the 
proceeding may follow. 

We find that participation in this 
proceeding by Reading and the Towns 
may be in the public interest 
Accordingly, we shall grant the petitions 
to intervene. The substantive issues 
raised in the pleadings may be 
addressed at the hearing to be ordered 
below. We do not believe that it is 
necessary to sever the rate of return 
issue for expedited consideration as 
requested by Reading. 

The Commission orders: 

(A) The Towns’ motion to reject 
Edison's submittal and Reading's 
request to defer acceptance of the filing 
are hereby denied. 

(B) Edison's proposed full 
requirements and contract demand rates 
are hereby accepted for filing and 
suspended for five months to become 
effective, subject to refund, on February 
1,1981. 

(C) The petitions to intervene are 
hereby granted subject to the rules and 
regulations of the Commission; 

Provided, however, that participation by 
the intervenors shall be Limited to 
matters set forth in their petitions to 
intervene; and provided, further, that the 


T We construe the language In Edison's full 
requirements settlement agreement footnote 4 . 
supra) as enabling Edison to propose an effective 
date prior to October 1,1980. so long as it consents 
to a suspension period that would prevent the rates 
from becoming effective tieforc that date. Tbus. we 
consider the company's September 1. 1980 proposed 
“effective" date to be consistent with the settlement 
agreement and we shat! suspend foe five months 
from that date. 


admission of any intervenor shall not be 
construed as recognition by the 
Commission that it might be aggrieved 
because of any order or orders by the 
Commission entered in this proceeding. 

(D) Pursuant to the authority 
contained in, and subject to the 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Section 402(a) of the DOE Act, and by 
the Federal Power Act, particularly 
Sections 205 and 206 thereof, and 
pursuant to the Commission’s Rules of 
Practice and Procedure and the 
regulations under the Federal Power Act 
(18 CFR, Chapter I (1979)), a public 
hearing shall be held concerning the 
justness and reasonableness of Edison’s 
proposed rates. 

(E) The Commission stafff shall serve 
top sheets in this proceeding on or 
before November 12,1980. 

Boston Edison Co., Docket No. ER80-508 

Dated: Undated. 

Filed; July 2, 1980. 

Designations and Descriptions 

(1) Supplement No. 6 to Rate Schedule 
FPC No. 47 (Supersedes Supplement 
No. 4)—Town of Concord, 
Massachusetts, Rate S-8 (all 
requirements service). 

(2) Supplement No. 5 to Rate Schedule 
FPC No. 48 (Supersedes Supplement 
No. 4) —Town of Norwood, 
Massachusetts, Rate S-6 (all 
requirements service). 

(3) Supplement No. 6 to Rate Schedule 
FPC No. 51 (Supersedes Supplement 
No. 4)—Town of Wellesley, 
Massachusetts. Rate S-6 (all 
requirements service). 

(4) Third Revised Sheet No. 1 and 
Second Revised Sheet Nos. 2 and 3 to 
Exhibit B of FPC Electric Tariff, 
Original Volume No. 1 (Supersedes 
Second Revised Sheet No. 1 and First 
Revised Sheet Nos. 2 and 3)—Town of 
Reading, Massachusetts, Rate CD. 

(F) A presiding administrative law 
judge to be designated by the Chief 
Administrative Law Judge for that 
purpose shall convene a conference in 
this proceeding to be held within ten (10) 
days of the service of top sheets in a 
hearing room of the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street NE, Washington, D.C. 
20426. The designated law judge is 
authorized to establish procedural dates 
and to rule on all motions (except 
motions to consolidate or sever and 
motions to dismiss), as provided for In 
the Commission's Rules of Practice and 
Procedure. 

(F) We hereby order initiation of price 
squeeze procedures and further order 
that this proceeding shall be phased so 
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that the price squeeze procedures begin 
after issuance of a Commission opinion 
establishing the rate which, but for a 
consideration of price squeeze, would be 
just and reasonable. The presiding judge 
may order a change in this schedule for 
good cause. The price squeeze portion of 
this case shall be governed by the 
procedures set forth in Section 2.17 of 
the Commission’s regulations as they 
may be modified prior to the initiation of 
the price squeeze phase of this 
proceeding. 

(H) The Secretary shall promptly 
publish this order in the Federal 
Register. 

By the Commission. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc. 80-27833 Filed 9-9-80.8:45 am) 

BILLING CODE 6450-85-M 


[Docket No. ER80-492] 

Idaho Power Corp.; Order Accepting 
for Filing and Suspending Proposed 
Rate Increase, Granting Intervention, 
and Establishing Hearing Procedures 

Issued: August 29,1980. 

On June 27,1980, Idaho Power 
Company (Idaho) submitted for filing a 
proposed rate increase to one of its 
wholesale customers, CP National 
Corporation (CP National). 1 Based on a 
calendar 1980 test year, the proposed 
rates would produce additional 
revenues of approximately $5,967,135 
(89 %). 2 Idaho requests that the rates be 
made effective on September 1,1980. 

Notice of Idaho’s filing was issued on 
July 2,1980, with responses due on or 
before July 25,1980. Timely notices of 
intervention were filed by the Idaho 
Public Utility Commission on July 16, 
1980, and by the Public Utility 
Commissioner of Oregon on July 22, 

1980. Neither notice raised any 
substantive issues with regard to 
Idaho's submittal. 

On July 25,1980. CP National filed a 
petition to intervene and requested that 
the proposed rates be suspended for five 
months and set for investigation. CP 
National alleges that the rates may be 
unjust and unreasonable but does not 
identify any specific objections to 
Idaho's submittals. 


l See Attachment A for rate schedule 
designations. 

* CP National is a public utility providing service 
in California, Oregon, Nevada, Utah and Arizona. It 
sells electric capacity and energy at retail in Eastern 
Oregon and in Elko. Nevada. It purchases all the 
capacity and energy for these sales from Idaho 
Power. The proposed rate changes would increase 
the rates for CP National's Eastern Oregon 
operations by $5,228,218 (92%) and the rates for the 
Elko operations by $678,917 (72%). 


Discussion 

We find that participation in this 
proceeding by CP National may be in 
the public interest. Therefore, we shall 
grant the petition to intervene. The 
timely-filed notices of intervention 
submitted by the Idaho Public Utility 
Commission and the Public Utility 
Commissioner of Oregon are sufficient 
to initiate their participation as 
intervenors. 

Our preliminary analysis indicates 
that Idaho's proposed rates have not 
been shown to be just and reasonable 
and may be unjust, unreasonable, 
unduly discriminatory, preferential, or 
otherwise unlawful. 3 Accordingly, we 
shall accept the proposed rates for filing 
and suspend them as ordered below. 

A recent decision of the Court of 
Appeals for the District of Columbia 
Circuit has led the Commission to 
reassess the standards that it uses to fix 
the appropriate duration of a suspension 
period as we may impose with respect 
to rate increase filings. 4 We have done 
this as a predicate to our acting on this 
matter. 

Though the regulatory schemes that 
the Commission administers involve a 
subtle and a difficult balancing of 
producer and consumer interests, their 
primary purpose is to protect the 
consumer against excessive rates and 
charges. Hence, it is our view that the 
discretionary power to suspend should 
be exercised in a way that maximizes 
this protection. 

The decision to suspend a proposed 
rate increase rests on the preliminary 
finding that the increase may be unjust 
and unreasonable or that it may run 
afoul of other statutory standards. The 
governing statutes say that “any 
[emphasis added] rate or charge that is 
not just and reasonable is hereby * * * * 
declared unlawful." 5 This declaration 
places on the Commission a general 
obligation to minimize the incidence of 
such illegality. 

Based on the foregoing, the 
Commission has determined that, in the 
exercise of its rate suspension authority, 
rate filings should normally be 
suspended and the status quo ante 


* Idaho has allocated demand related costs using 

the demands coincident with the 12 monthly system 
peaks for the year 1980. While we now do not 
express an opinion as to the reasonableness of the 
12-CP method in this case, we note that the method 
differs from that found to be appropriate in an 
earlier Idaho rate case. See Opinion No. 13. issued 
May 4.1978, in Docket Nos. ER76-469 and ER76-508 

(3-CP method). 

4 Connecticut Light and Power Company v. 

F.EJLC, - P. 2d - (D.C Cir. May 30. 

1880). 

4 Section 205(a) of the Federal Power Act. Section 
4(e) of the Natural Gas Act. and Section 15 of the 
Interstate Commerce Act. 


preserved for the maximum period 
permitted by statute in circumstances 
where preliminary study leads the 
Commission to believe that there is 
substantial question as to whether a 
filing complies with applicable statutory 
standards. Such circumstances are 
presented here. The Commission is 
unable to conclude on the basis of the 
filings before it that Idaho’s tendered 
rates are just and reasonable, and 
believes that the rates may be unjust 
and unreasonable. Accordingly, we shall 
suspend the rates for a period of five 
months permitting the rates to take 
effect subject to refund thereafter on 
February 1,1981. 

Particular circumstances may warrant 
shorter suspensions. Situations present 
themselves from time to time in which 
rigid adherence to the general policy of 
preserving the status quo ante for the 
maximum statutory period makes for 
harsh and inequitable results. No-such 
showing has been made here. 

The Commission orders: 

(A) The rate changes submitted by 
Idaho in this docket are hereby accepted 
for filing and suspended for five months 
from the proposed effective date to 
become effective February 1,1981, 
subject to refund. 

(B) Pursuant to the authority 
contained in and subject to the 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Section 402(a) of the Department of 
Energy Act and by the Federal Power 
Act, particularly Sections 205 and 206 
thereof, and pursuant to the 
Commission's Rules of Practice and 
Procedure and the regulations under the 
Federal Power Act (18 C.F.R., Chapter I), 
a public hearing shall be held to 
determine the justness and 
reasonableness of the proposed rates. 

(C) CP National is hereby permitted to 
intervene in this proceeding; Provided, 
however, that its participation shall be 
limited to the allegations as set forth in 
its petition to intervene and provided, 
further, that the admission of CP 
National shall not be construed as 
recognition by the Commission that it 
might be aggrieved because of any order 
or orders entered by the Commission in 
this proceeding. 

(D) The Commission staff shall serve 
top sheets in this proceeding on or 
before November 3,1980. 

(E) A presiding administrative law 
judge, to be designated by the Chief 
Administrative Law Judge shall convene 
a conference in this proceeding to be 
held within ten (10) days service of top 
sheets in a hearing room of the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington. 
D.C. 20426. The presiding administrative 
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law judge is authorized to establish all 
procedural dates and to rule on all 
motions (except motions to consolidate 
and sever and motions to dismiss), as 
provided for in the Commission’s Rules 
of Practice and Procedure. 

(F) The Secretary shall promptly 
publish this order in the Federal 
Register. 

By the Commission. 

Kenneth F. Plumb. 

Secretary ; 

Idaho Power Company, Docket No. 
ER80—492, Rate Schedule Designations 

Designations and Other Party 

(1) Supplement No. 5 to Rate Schedule 
FPC No. 57 (Supersedes Supplement 
No. 4 to Rate Schedule FPC No. 57)— 
CP National-Oregon. 

(2) Supplement No. 4 to Supplement No. 
1 to Rate Schedule FPC No. 30 
[Supersedes Supplement No. 3 to 
Supplement No. 1 to Rate Schedule 
FPC No. 30}—CP Nationai-Nevada. 

|FR Doc m-Z7Ki4 Filed *-*-00. It 45 «m| 

BILLING CODE 64S6-8S-M 


i Docket No. ER80-689] 

Iowa Southern Utilities Co.; Filing 

August 29. 1980. 

Take notice that Iowa Southern 
Utilities Company (Iowa Southern) on 
August 15,1980, tendered for filing a 
unilateral amendment to the Interchange 
Agreement date December 27,1965 
between Iowa Southern and Union 
Electric Company. 

Iowa Southern indicates that this 
filing is made in response to 
Commission Order No. 84. issued May 7, 
1980 in Docket No. RM79-29. 

Any person desiring to be heard or to 
protest said filing should File a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol St.. NE.. Washington. D.C. 
20428, in accordance with $5 1.8 and 
1.10 of the Commission's Rules of 
Practice and Procedure (18 CFR 1.8 and 
1.10). All such petitions or protests 
should be filed on or before September 
19.1980. Protests will be considered in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must File a petition to intervene. Copies 
of this filing are on file with the 


Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc. 80-27835 Filed P d-ao 8*6 «mj 
BILLING CODE 6450-85-41 


[Docket No. ER80-690] 

Kansas Power & Light Co.; Filing 

August 29.1980. 

Take notice that on August 25,1980 
the Kansas Power and Light Company 
(KPL)' tendered for Filing a notice of 
cancellation of Service Schedule B dated 
March 2,1964, designated FPC Rate 
Schedule No. 72 between KPL and 
Central Telephone & Utilities 
Corporation. 

KPL indicates that this cancellation is 
to be effective as of August 10.198a 
Any person desiring to be heard or to 
protest said filing should File a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street N.E.. Washington. 
D.C. 20426, in accordance with 5 § 1.8 
and 1.10 of the Commission’s Rules of 
Practice and Procedure (18 CFR 1.8 and 
1.10). All such petitions or protests 
should be filed on or before September 
22,1980. Protestants will be considered 
by the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceedings. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on Hie 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb. 

Secretary. 

(FR Doc 80-27638 Filed 9-fMKfc *45 amj 

BILUNG CODE 6450-85-M 


[Docket No. ER60-261) 

Mississippi Power & Light Co.; Order 
Granting Intervention and Directing 
Appointment of Settlement Judge 

Issued: August 29.1980. 

Procedural History 

On February 29.1980, Mississippi 
Power and Light Company (MPL) 
submitted for filing an unexecuted 
interconnection agreement between 
MPL and Gulf States Utilities (GSU) in 
order to provide for transmission service 
from the City of Lafayette, Louisiana 
(Lafayette) to the Cities of Clarksdale 
and Greenwood, Mississippi (Cities). 
Notice of MPL*s filing was issued on 
March 6, 1980, ‘ with comments due on 


1 45 FR 16322 (1980). 


or before March 28.1980. The Cities 
Filed a petition to intervene on March 28, 
1980. 

On July 23,1980, the Municipal Energy 
Agency of Mississippi (MF.AM) and 
Cities filed a request for the 
appointment of a settlement judge and 
immediate convocation of a settlement 
conference. In their request. MEAM and 
Cities state that as part of a previous 
settlement agreement in Docket Nos. 
ER78-583 and ER7&-584, * 2 MPL assured 
MEAM that an agreement would be 
negotiated with GSU to permit a 
transaction between MEAM members 
and Lafayette. No such agreement 
between MPL and GSU has been 
reached. However, MEAM and Cities 
cite a letter from MPL to the Nuclear 
Regulatory Commission which, 
according to MEAM and Cities, 
indicates that MPL is prepared to 
commence transmission service to Cities 
even in the absense of an agreement 
between MPL and GSU. MEAM and 
Cities further state their understanding 
that GSU is willing to sign an 
interconnection agreement so long as 
service and rate schedules are 
incorporated, and that MPL is willing to 
execute an interconnection agreement 
so long as it is not bound to accept 
service under GSU’s service schedules 
or to offer services to GSU that would 
be inconsistent with previous 
arrangements. Under these 
circumstances, MEAM and Cities 
believe that both MPL and GSU agree 
that transmission service should be 
provided from Lafayette to Cities. 
Nonetheless, no such service has yet 
been provided. Since MPL and GSU 
apparently agree in prinicple that 
transmission service should be made 
available to Cities, MEAM and Cities 
believe that appointment of a settlement 
judge would facilitate resolution of the 
remaining differences between the two 
utilities. 

On July 31. 1980, MPL filed an answer 
in support of the request by MEAM and 
Cities. In its answer, MPL concurs in the 
request for appointment of a settlement 
judge and states that it has repeatedly 
expressed its willingness to assist in 
facilitating the proposed transmission of 
power from Lafayette to Cities. 

Discussion 

We have yet to issue an order in this 
proceeding. 3 Consequently, we have 


3 The settlement agreement in Docket IMos. RR76- 
583 and F.R78-584 was accepted by the Commission 

on December 4.1979. 

3 By letter dated April 14.1980. MPL was advised 
that its filing in this docket was deficient. Following 
several written communications, MPL submitted a 
letter on June 23.1960. requesting that further action 
in this docket be deferred. MPL explained that U 

Footnotes continued on next page 
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not yet acted upon the petition to 
intervene filed by Cities. Since Cities 
have a direct interest in this proceeding, 
we find that their participation may be 
in the public interest and we shall 
therefore grant their petition to 
intervene. Granting intervenor status at 
this time will preserve the rights of 
Cities to participate fully as parties in 
settlement discussions. 

We have recently amended our rules 
concerning settlement conferences and 
procedures. 45 FR 45902 (1980) 

(amending 18 CFR 1.18). The purpose of 
the amendments was to promote and 
encourage the settlement process by 
making available a supplemental 
procedure which may be employed 
when the Commission or the Chief 
Administrative Law judge believes that 
the prospects for settling a particular 
case would be enhanced. Id. 

Specifically, we established an optional 
procedure under which an 
administrative law judge other than the 
judge who will preside at hearing 
(designated as a settlement judge) may 
be appointed to facilitate settlement 
Where, as here, the case has not yet 
been set for hearing, a motion requesting 
the appointiment of such a judge must 
be filed with the Commission. 18 CFR 
L18(g)(3)(i)(C). 

We find that the prospects for settling 
the disputed issues in this case would be 
enhanced by appointing a settlement 
judge to convene a formal settlement 
conference. Accordingly we shall direct 
the Chief Administrative Law Judge to 
appoint a settlement judge. 18 CFR 
1.18(g)(4). 

The Commission orders: (A) Cities are 
hereby permitted to intervene in this 
proceeding, subject to the rules and 
regulations of the Commission, 

Provided, however, that participation by 
the intervenors shall be limited to 
matters set forth in their petition to 
intervene; and provided, further, that the 
admission of any intervenor shall not be 
construed as recognition by the 
Commission that the intervenor might be 
aggrieved because of any order or 
orders by the Commission entered in 
this proceeding. 

(B) The motion of MEAM and Cities 
requesting appointment of a settlement 
judge is hereby granted. 

(C) Pursuant to § 1.18(g) of the 
Commission’s regulations, the Chief 
Administrative Law Judge is hereby 
directed to appoint a settlement judge in 
this proceeding within twenty (20) days 


Footnotes continued from last page 
had advised Cities of its willingness to commence 
transmission service under existing interconnection 
agreements with Cities, and that such transmission 
service could possible be accomplished without an 
MPL/GSU inlerceonnection agreement. 


of the issuance of this order. The 
designated settlement judge shall have 
ail powers and duties enumerated in 
§ 1.18(g)(7) of the regulations and shall 
convene an initial settlement conference 
as soon as practicable for the 
participants. 

(D) The Secretary shall promptly 
publish this order in the Federal 
Register. 

By the Commission. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc. 80-27837 Filed 9-9-60; 8:45 i»m| 

BILLING CODE 6450-85-M 


[Docket No. ER80-511) 

Niagara Mohawk Power Corp.; Order 
Accepting for Filing and Suspending 
Proposed Rates, Granting 
Interventions, Consolidating Certain 
Dockets, Waiving Notice and Certain 
Filing Requirements, Imposing 
Subsequent Filing Requirements, and 
Establishing Hearing Procedures 

Issued: August 29,1980. 

On July 1.1980, Niagara Mohawk 
Power Corporation (Niagara) submitted 
for filing in this docket a proposed 
reduction in the rates currently being 
charged, subject to refund, for 
transmission service to the Village of 
Lake Placid, New York (Lake Placid). 1 
Pursuant to current agreements, the 
Power Authority of the State of New 
York (PASNY) sells hydroelectric power 
to Lake Placid. That power is wheeled to 
Lake Placid over the facilities of 
Niagara, pursuant to Contracts NS-1 
and S-6 between Niagara and PASNY. 
The transmission rate charged by 
Niagara is negotiated with, and paid by, 
PASNY. PASNY is then reimbursed by 
Lake Placid. 

On July 31,1979, Niagara Mohawk 
tendered for filing in Docket Nos. ER79- 
559 and ER79-560, a proposed 
agreement with PASNY to increase 
Niagara’s transmission rates to all NS-1 
and S-6 customers. By order issued on 
April 2,1980, the Commission 
determined that the Filing was deficient 
since Niagara had failed to demonstrate 
that it had obtained the agreement of 
PASNY to the proposed rales, as is 
required by law. 2 

Subsequently, on December 3,1979, 
Niagara submitted for filing in Docket 
No. ER80-116, a revised transmission 
rate for service to Lake Placid. 


1 Designated as: Niagara Mohawk Power 
Corporation Supplement No. 1 to Supplement No. 1 

to Rate Schedule FERC No. 109. 

3 Niagara's filings in Docket Nos. ER79-559 and 

ER79-560 remain deficient pending PASNY’s 

agreement to the proposed rates. 


According to PASNY’s petition to 
intervene in the present proceeding, 3 
Lake Placid agreed to pay the increased 
rate proposed by Niagara in exchange 
for Niagara’s consent to build a 
transmission line from Niagara’s 
facilities to Lake Placid. The 
transmission line was intended to allow 
Niagara to provide increased capacity to 
Lake Placid for the 3980 Winter Olympic 
Games and to serve Lake Placid’s other 
requirements. On April 2,1980. the 
Commission accepted the proposed rate 
for filing, and allowed the rate to 
become effective as of November 28, 

1979, subject to refund. 4 

Thereafter, on July 1.1980, Niagara 

submitted the present rate reduction for 
Filing. The instant submittal is intended 
to supersede the rates Filed on 
December 3,1979. in Docket No. ER80- 
116. Niagara proposes to collect its 
reduced rate as of July 1,1980, and to 
refund to Lake Placid any amounts 
collected since November 28.1979. 
under the rates Filed in Docket No. 
ER80-116 that are in excess of the rates 
submitted in the present filing. In its 
submittal, Niagara has supported its 
proposed revised rates on the basis of 
projected data for the calendar year 

1980. However, Niagara’s filing does not 
contain certain required materials, 
including workpapers, supporting 
statements, or testimony. 

Notice of Niagara’s filing was issued 
on July 14,1980, with comments due on 
or before August 4,1980. On July 14, 

1980. Lake Placid submitted a motion to 
consolidate the present proceeding with 
Docket Nos. ER79-559 and ER79-560. In 
support of its motion, Lake Placid states 
that the rates proposed in the present 
proceeding are the same as those being 
charged to other members of the 
Municipal Electrical Utilities 
Association of New York (MEUA) as a 
result of Niagara’s filing in Docket Nos. 
ER79-559 and ER79-560. 5 

Niagara filed a response to Lake 
Placid'9 motion on July 28,1980. Niagara 
does not object to Lake Placid’s request 
for consolidation, and further moves to 
consolidate the present proceeding with 
Docket No. ER80-116. However, Niagara 
disputes Lake Placid’s claim that, with 
the present filing, Lake Placid will be 
charged the same rates as other MEUA 
members for the same service. 
According to Niagara, neither PASNY 
nor the other MEUA members have 


3 PASNY is not a party to Docket No. ER80-116. 

‘The April 2 order also provided for 
incorporation by reference in Docket No. ERSO116 
of the cost support submitted by Niagara in Docket 
Nos. ER79-559 and ER79-560. 

‘This assertion is a curious one in view of the 
fact that Docket Nos. ER79-559 and ER79-560 have 
been and remain deficient. 
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approved the rates proposed in Docket 
Nos. ER79-559 and ER79-560. However. 
Niagara does acknowledge that the 
rates proposed in all three proceedings 
(Docket Nos. ER79-559 and ER79-560. 
Docket No. ER80-116, and the present 
proceeding) are identical, and that the 
technical issues are parallel. Yet 
Niagara notes that the resolution of the 
issues in Docket Nos. ER79-559 and 
ER79-560 depends upon PANSY’s 
acceptance of the proposed rates, while 
this issue is not presented in the other 
proceedings. 

On August 1,1980, Lake Placid filed a 
protest and petition to intervene in the 
present proceeding. In its pleading. Lake 
Placid states that it is a power supply 
customer of PASNY and a transmission 
customer of Niagara, and that its 
interests can not be adequately 
represented by any other party to this 
proceeding. On August 4,1980, PASNY 
filed a petition to intervene, in which it 
asserts that Niagara’s filing would have 
a direct effect upon PASNY and its 
municipal customers, and that PASNY 
has an interest in this proceeding which 
can not be adequately represented by 
any other party. 

Discussion 

We find that participation in this 
proceeding by Lake Placid and PASNY 
may be in the public interest. 
Accordingly, we shall grant the petitions 
to intervene. 

Our analysis of Niagara's proposed 
rates indicates that they have not been 
shown to be just and reasonable, and 
that they may be unjust, unreasonable, 
unduly discriminatory, preferential, or 
otherwise unlawful. Accordingly, we 
shall accept the proposed rates for filing 
and suspend them as ordered below. 

A recent decision of the Court of 
Appeals for the District of Columbia 
Circuit had led the Commission to 
reassess the standards that it uses to fix 
the appropriate duration of a suspension 
period as we may impose with respect 
to rate increase filings. 8 We have done 
this as a predicate to our acting on this 
matter. 

Though the regulatory schemes that 
the Commission administers involve a 
subtle and a difficult balancing of 
producer and consumer interests, their 
primary purpose is to protect the 
consumer against excessive rates and 
charges. Hence, it is our view that the 
discretionary power to suspend should 
be exercised in a way that maximizes 
this protection. 

The decision to suspend a proposed 
rate increase rests on the preliminary 


Connecticut Light & Power Co. v. F.E.R.C., No. 
7S-2312.-F. 2d-(D.C. Cir. May 30. 1980). 


finding that the increase may be unjust 
and unreasonable or that it may run 
afoul of other statutory standards. The 
governing statutes say that “any 
[emphasis added] rate or charge that is 
not just and reasonable is hereby... 
declared unlawful.” 7 This declaration 
places on the Commission a general 
obligation to minimize the incidence of 
such illegality. 

Based on the foregoing, the 
Commission has determined that, in the 
exercise of its rate suspension authority, 
rate filings should normally be 
suspended and the status quo ante 
preserved for the maximum period 
permitted by statute in circumstances 
where preliminary study leads the 
Commission to believe that there is 
substantial question as to whether a 
filing compiles with applicable statutory 
standards. 

Particular circumstances may warrant 
shorter suspensions. Situations present 
themselves from time to time in which 
rigid adherence to the general policy of 
preserving the status quo ante for the 
maximum statutory period makes for 
harsh and inequitable results. Such 
circumstances are presented here. The 
Commission notes that the present filing 
represents a reduction in the rates that 
are currently in effect. Moreover. 

Niagara has agreed to refund the 
difference between the proposed rates 
and the currently effective rates since 
November 28,1979. Accordingly, we 
believe we should exercise our 
discretion to suspend the rates for a 
nominal period. We construe Niagara’s 
proposal to begin collecting its reduced 
rate as of July 1,1980, and to refund any 
interim difference collected after 
November 28,1979, as an implied 
request for waiver of the Commission’s 
prior notice requirements and an 
effective date for the currently proposed 
rate of November 28,1979. Under the 
circumstances, we shall grant this 
request so that the proposed reduced 
rates will be collected, subject to refund, 
as of November 28,1979. 

Because Docket Nos. ER80-116 and 
ER80-511 present common questions of 
law and fact, we shall consolidate those 
dockets for purposes of hearing and 
decision. Niagara ha9 stated in its letter 
of transmittal that the company has 
submitted for consideration by PASNY 
the same transmission rate as that 
proposed in this proceeding for 
transmission service rendered by 
Niagara under its S-6 and NS-1 
contracts with PASNY. Those 
transmission services are the subject of 


7 Section 205(a) of the Federul Power Act. Section 
4(e) of the Natural Cas Act. and Section 15 of the 
Interstate Commerce Act. 


Docket Nos. ER79-559 and ER79-560. As 
indicated above, Niagara states that it 
has no objection to the consolidation of 
the instant docket with Docket Nos. 
ER79-559 and ER79-560. In any event, 
however, Niagara has consented to 
charging the same rates for transmission 
service to Lake Placid as those that may 
finally be determined in Docket Nos. 
ER79-559 and ER79-560. Consequently, 
litigation of the rate proposed in the 
instant docket may result in wasted 
effort if PASNY ultimately executes the 
agreement pending in Docket Nos. 
ER79-559 and ER79-560. However, we 
note again that Niagara's filings in 
Docket Nos. ER79-559 and ER79-560 are 
currently deficient with no indication of 
when the filings will be completed. In 
order to avoid the possibility of 
unnecessary duplication or waste of 
resources, on the part of all concerned, 
the proceedings in the instant docket 
will be held in abeyance for 120 days in 
order to give Niagara a reasonable 
opportunity to complete its filings in 
Docket Nos. ER79-559 and ER79-5G0. In 
the event that such filings are completed 
within the 120-day period, we shall 
consolidate the instant docket and 
Docket No. ER80-116 with the 
proceedings in Docket Nos. ER79-559 
and ER79-560. However, if Niagara fails 
to complete its arrangement with 
PASNY and submit an appropriate filing 
within the 120-day period, we shall deny 
the request for consolidation of the 
instant docket and Docket No. ER80-118 
with Docket Nos. ER79-559 and ER79- 
560. 

We further note that Niagara's 
submittal, while based on calendar year 
1980 data, does not contain Statements 
A through P for 1980 or the necessary 
workpapers and accompanying 
testimony as required by our 
regulations. Moreover, the use of a 
calendar year 1980 Period II test year in 
support of rates to become effective in 
November of 1979, is inconsistent with 
Section 35.13 of the regulations which 
require Period II to begin no later thaq, 
the proposed effective date of the 
tendered rates. 8 In order to avail Lake 
Placid of the refunds which Niagara has 
agreed to provide and in an effort to 
avoid further delays associated with the 
subject transmission rates, we shall 
grant a temporary waiver of the filing 
requirements, but we shall further 
require Niagara to submit the requisite 
statements, workpapers and testimony 


•It is pertinent to observe that a 1980 Period II 
would not be prohibited in this instance under the 
revised filing regulations set forth in Docket No. 
RM79-64. order issued June 27.1980. The revisions 
inter alia, permit Period II to begin no later than 
three months from the proposed effective date of a 
rate change. 
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for the 1980 test period within 120 days 
of the issuance of this order in the event 
that Niagara’s filing in Docket Nos. 
ER79-559 and ER79-560 are not 
completed by that time. 

The Commission orders: (A) The prior 
notice requirement of the Commission’s 
regulations is hereby waived. 

(B) The existing requirement of 
section 35.13 of the Commission’s 
regulations providing that Period D must 
commence no later than the filing 
utility’s proposed effective date is 
hereby waived. 

(C) The filing requirements of section 
35.13 of the Commission’s regulations 
are hereby waived subject to the 
condition imposed by paragraph (F) 
below. 

(D) The rates proposed by Niagara in 
this docket are hereby accepted for 
filing and suspended to become effective 
subject to refund on November 28,1979. 

(E) Within thirty (30) days of the 
issuance of this order, Niagara shall 
refund to Lake Placid, with interest 
computed in accordance with section 
35.19a of the regulations, all amounts 
collected in excess of the rates proposed 
in this docket since November 28,1979. 

(F) In the event that Niagara does not 
complete its filings in Docket Nos. ER79- 
559 and ER79-560 within 120 days from 
the issuance of this of this order, 

Niagara shall file, within such 120 days, 
cost of service Statements A through P 
for the 1980 test period, together with 
workpapers supporting the 1980 data, 
and case-in-chief testimony. 

(G) The motion to consolidate Docket 
Nos. ER80-116 and ER80-511 is hereby 
granted. 

(H) Action on the motion for 
consolidation of Docket Nos. ER80-116 
and ER80-511 with Docket Nos. ER79- 
559 and ER79-560 is hereby deferred. In 
the event that Niagara completes its 
filings in Docket Nos. ER79-559 and 
ER79-560 within 120 days of the 
issuance of this order. Docket Nos. 
ER80-116 and ER80-511 will be 
consolidated with Docket Nos. ER79-559 
and ER789-560. 

(I) The petitions of Lake Placid and 
PASNY to intervene are hereby granted 
subject to the rules and regulations of 
the Commission; Provided\ however\ 
that participation by the intervenors 
shall be limited to matters set forth in 
their petitions to intervene; and 
provided, further, that the admission of 
any intervenor shall not be construed as 
recognition by the Commission that it 
might be aggrieved because of any order 
or orders by the Commission entered in 
this proceeding. 

(J) Pursuant to the authority contained 
in, and subject to the jurisdiction 
conferred upon the Federal Energy 


Regulatory Commission by Section 
402(a) of the DOE Act, and by the 
Federal Power Act, particularly Sections 
205 and 206 thereof, and pursuant to the 
Commission’s Rules of Practice and 
Procedure and the regulations under the 
Federal Power Act (18 CFR, Chapter I 
(1979)), a public hearing shall be held 
concerning the justness and 
reasonableness of Niagara’s proposed 
rates. 

(K) Pending further order of the 
Commission, the proceedings in this 
docket shall be held in abeyance for 120 
days following the issuance of this 
order. 

(L) The Secretary shall promptly 
publish this order in the Federal 
Register. 

By the Commission. 

Kenneth F. Plumb, 

Secretary. 

|FR Dor.. BO-27838 Filed 9-9-80; 8:45 am| 

BIUJNG COOC 6450-85-y 


[Docket No. ID-18461 

Herbert W. Sears; Notice of Filing 

August 29.1980. 

Take notice that on August 19.1980, 
Herbert W. Sears (Applicant) filed an 
application pursuant to Section 305(b) of 
the Federal Power Act to hold the 
following positions; 

Senior Vice President, The Connecticut Light 
and Power Company. Public Utility. 

Senior Vice President, The Hartford Electric 
Light Company, Public Utility. 

Senior Vice President, Western 
Massachusetts Electric Company. Public 
Utility. 

Senior Vice President, Holyoke Water Power 
Company, Public Utility. 

Senior Vice President Holyoke Power and 
Electric Company. Public Utility. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with §§1.8 
and 1.10 of the Commission’s Rules of 
Practice and Procedure (18 CFR 1.8 and 
1 .10). All such petitions or protests 
should be filed on or before September 
26,1980. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 


with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc. 80-27839 Filed 9-0-80; 845 am) 

BILLING COOC 6450-85-41 


l Docket No. ER76-205) 

Southern California Edison Co.; Notice 
of Filing 

August 29.1980. 

The filing company submits the 
following: 

Take notice that on August 18,1980, 
Southern California Edison Company 
(Edison) submitted for filing revised 
resale rate schedules. The instant filings 
have been made in order to correct 
errors made in Edison’s compliance 
filings. The compliance filings were 
made pursuant to Commission Opinion 
No. 62-A. 

Copies of this filing have been sent to 
the Public Utilities Commission of the 
State of California and to the Arizona 
Corporation Commission. 

Any person desiring to be heard or to 
protest said filing should file a protest 
with the Federal Energy Regulatory 
Commission, 825 North Capitol St., NE., 
Washington. D.C. 20426, in accordance 
with §§1.8 and 1.10 of the Commission’s 
Rules of Practice and Procedure (18 CFR 
1.8 and 1.10). All such protests should be 
filed on or before September 22,1980. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken. Copies of 
this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc. 80-27840 Filed 9-9-80; 8:45 am) 

BILLING COOE 6450-85-M 


[Docket No. GP80-1131 

U.S. Geological Survey, New Mexico; 
Section 108 NGPA Determination; El 
Paso Natural Gas Co., Ballard No. 17 
Well, FERC No. JD80-34000, USGS No. 
NM5213-79; Preliminary Finding 

Issued: August 28,1980. 

On May 12.1980, the United States 
Geological Survey in New Mexico 
(USGS) submitted to the Commission a 
notice of determination that the Ballard 
#17 well qualifies as a stripper well 
under section 108 of the Natural Gas 
Policy Act of 1978 (NGPA) and the 
Commission’s Regulations implementing 
that section. The Commission published 
notice of the determination in the 
Federal Register on June 3.1980. 
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Section 108(b)(1) of the NGPA 
provides that in order for a well to 
qualify as a stripper natural gas well it 
must, inter alia, produce “nonassociated 
natural gas” at a rate which does not 
exceed an average of 60 Mcf per 
production day during a 90-day 
production period. If the average 
production of natural gas per production 
day during such 90-day period is 30 Mcf 
or more but less than 50 Mcf, then, the 
natural gas produced is “nonassociated 
natural gas” as defined in § 271.803(b) of 
the Commission’s regulations if the 
average crude oil production per day 
from that well does not exceed 2 barrels. 

In this case, review of production 
records submitted with the notice of 
determination reveals that the Ballard 
*17 well produced an average of 42 Mcf 
of natural gas and 2.29 barrels of crude 
oil per production day during the 90-day 
production period upon which the 
determination was based (July— 
September, 1979). Pursuant to 
§ 275.202(b), the 45-day Commission 
review period was tolled and USGS was 
requested to furnish an explanation of 
the basis for its determination. On July 
29, 1980, the Commission received a 
reply from USGS which included a letter 
from El Paso Natural Gas Company. 
USGS stated that it had rounded off the 
2.29 barrels of crude oil production to 2 
barrels in finding that the natural gas 
involved is “nonassociated natural gas”. 
USGS also indicated that its action in 
rounding off the 2.29 barrels of crude oil 
to 2 barrels was based upon the 
Commission’s Order No. 44 (issued 
August 22,1979). In Order No. 44 the 
Commission ruled that, for purposes of 
calculating the average volume of 
natural gas produced per day during the 
applicable 90-day production period, the 
figure reached should be rounded to the 
nearest w 7 hole number. In information 
submitted to the USGS, El Paso Natural 
Gas Company stated that the only 
rounding method set forth by the 
Commission in its NGPA regulations is 
found in Order No. 44 and that this 
method should be applied to both oil 
and gas production. 

Section 271.803(b) of the 
Commission’s regulations clearly 
provides for a 2 barrel crude oil 
production limit in the present case. 
Moreover. § 271.803(b) does not provide 
for an exception where the crude oil 
production rounds off to the 2 barrel 
limit. However, in determining whether 
crude oil production exceeded the 
applicable limit prescribed by 
§ 271.803(b) of the Commission’s 
regulations, the Commission, in Docket 
No- GP80-47, rounded off the production 
to the first nearest deicmal. In that case. 


the Commission issued a preliminary 
finding on October 26,1979. that the 
estimated 2.08 barrels of crude oil 
production exceeded the applicable 2 
barrel limit However, the record in that 
Docket was supplemented with 
additional information which 
established that the actual crude oil 
production was 2.03 barrels. Thereafter, 
the Commission issued a final finding on 
February 22,1980, which held that the 
2.03 barrels did not exceed the 2 barrel 
limit, and upheld the section 108 
determination. 

The Commission will continue to 
round off crude oil production to the 
nearest decimal for the purposes of 
determining whether such crude oil 
production exceeds the applicable limit 
prescribed by § 271.803(b) of the 
Commission's regulations. For example, 
where the applicable limit is 2 barrels 
and the crude oil production rounds off 
to 2.1 barrels or more, the limit has been 
exceeded. If however, the crude oil 
production is less than 2.05 barrels the 2 
barrel limit will not have been 
exceeded. 

In the present case, the 2.29 barrels of 
crude oil production rounded off to the 
first decimal is 2.3 barrels. Since the 2.3 
barrels of crude oil production exceeds 
the 2 barrel limit allowed by § 271.803(b) 
of the Commission’s regulations, the 
natural gas produced from the Ballard 
#17 well is not “nonassociated natural 
gas” as required by section 108 of the 
NGPA. 

Accordingly, the Commission finds 
that there is not substantial evidence to 
support the determination that the 
Ballard #17 well qualifies as a section 
108 stripper well. 

The Commission Finds: On the basis 
of the record submitted with this 
determination the Commission hereby 
makes a preliminary finding, pursuant to 
18 CFR 275.202(a)(l)(i), that the 
determination submitted by USGS that 
the Ballard #17 well qualifies as a 
section 108 stripper well, is not 
supported by substantial evidence in the 
record on which the determination was 
made. 

By direction of the Commission. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc, 80-27841 Filud 9-0-80; 8:45 am| 

BILUNG COO€ 64S0-85-M 


Office of Hearings and Appeals 

Consent Order Funds; Solicitation of 
Comments 

agency: Office of Hearings and 
Appeals. Department of Energy. 


action: Notice of solicitation of 
comments. 

summary: The Office of Hearings and 
Appeals of the Department of Energy 
(DOE) solicits comments on the manner 
in which Consent Order funds under the 
control of the DOE should be 
distributed. The Consent Orders were 
entered into between the DOE and the 
following firms or individuals (the 
amount of funds available for 
distribution is indicated in parentheses): 
Continental Oil Company, now Conoco. 
Inc. ($2,000,000), Albert B. Alkek 
($3,240,000), Jack E. Guenther 
($841,528.28), Vickers energy 
Corporation ($2,850,000), The Coastal 
Corporation ($9,000,000), and Standard 
Oil Company (Indiana) ($71,000,000). 

The present proceedings are occurring 
under 10 CFR Part 205, Subpart V. 
date: Comments due on or before 
October 27,1980. 

address: Send comments in duplicate 
to: Office of Hearings and Appeals. 
Department of Energy, Room 8014, 2000 
M Street, N.W., HG-20 M St„ 
Washington, D.C. 20461. 

FOR FURTHER INFORMATION CONTACT: 
George B. Breznay, Deputy Director. 
Office of Hearings and Appeals, 2000 M 
Street, N.W., HG-20 M St., Washington, 
D.C. 20461 (202) 653-3120. 
SUPPLEMENTARY INFORMATION: 

Currently pending before the Office of 
Hearings and Appeals of the 
Department of Energy are six Petitions 
for the Implementation of Special 
Refund Procedures which the Office of 
Enforcement (OE) and the Office of 
Special Counsel for Compliance (OSC) 
of the Economic Regulatory 
Administration have filed pursuant to 
the provisions of 10 CFR Part 205, 
Subpart V. Those Petitions relate to 
Consent Orders which the DOE has 
entered into with four petroleum firms 
and two individuals. The circumstances 
surrounding the Consent Orders are 
described below. 

Pursuant to the terms of the Consent 
Orders, the parties involved have 
delivered checks to the DOE for various 
amounts. Those funds are currently 
being held by the U.S. Department of 
Treasury or by private financial 
institutions pending the receipt of 
instructions from the DOE regarding 
their final disposition. On December 5, 
1979 and August 21.1980. the Office of 
Hearings and Appeals issued Decisions 
and Orders which accepted jurisdiction 
over these funds pursuant to the 
provisions of 10 CFR Part 205, Subpart 
V. See O ffice of Enforcement 

(Panhandle), et al. 6 DOE -, BFF- 

0003 (August 21.1980): Office of 
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Enforcement, Economic Regulatory 
Admin.: In the Matter of Albert B. 

Alkek: Vickers Energy Corp., 4 DOE 
82,574 (1979). 

The six Consent Orders in question 
involve Continental Oil Company, now 
Conoco. Inc. (Conoco), Albert B. Alkek 
(Alkek), Jack E. Guenther (Guenther), 
Vickers Energy Corporation (Vickers), 
The Coastal Corporation (Coastal), and 
Standard Oil Company (Indiana) 
(Amoco). 

The Conoco Consent Order 

The Conoco Consent Order was 
entered into between Conoco and the 
OSC on August 11.1978. See 43 Fed. 

Reg. 38925 (August 31,1978). The 
Consent Order resulted from an 
investigation initiated by the Federal 
Energy Administration in March 1977 
and later continued by the DOE. The 
investigation was undertaken after 
representatives of Conoco informed the 
FEA that Conoco employees might have 
previously engaged in a scheme to sell 
motor gasoline and No. 2 heating oil at 
unlawful prices. The OSC investigation 
generally confirmed the information that 
had been provided by Conoco and 
further revealed that the purchasers of 
the products in question. Foremost 
Petroleum Company (Foremost) and M & 
A Petroleum Company (M & A), had 
voluntarily participated in the scheme. 

After completing its investigation, the 
OSC referred the matter to the 
Department of Justice for investigation 
of possible criminal violations by 
Conoco, Foremost, and M & A. The three 
Firms, the DOE, and the Department of 
Justice subsequently agreed to the 
following disposition of the pending 
proceedings: Conoco entered a plea of 
nolo contendere to a felony charge of 
making false records under 18 U.S.C. 

§ 1001 and a misdemeanor count of 
violating Cost of Living Council 
regulations. It paid $15,000 in criminal 
fines. M & A entered a plea of nolo 
contendere to one felony count of 
violating 18 U.S.C. § 1001 and paid 
$10,000 in criminal fines. Foremost 
entered a plea of nolo contendere to one 
misdemeanor count of violating Cost of 
Living Council regulations and paid 
$5,000 in criminal penalties. 

Conoco, M & A, and Foremost also 
agreed to separate Consent Orders with 
the DOE. In its Consent Order, Conoco 
agreed to tender a certified check for 
$2,000,000 to the United States 
Government. This payment was deemed 
to satisfy any administrative remedial 
action that might be sought by the DOE 
for the refund of overcharges by Conoco 
in sales of gasoline and No. 2 heating oil 
to M & A and Foremost during the 
period March 6,1973 through November 


30,1973. Conoco and the DOE agreed in 
the Consent Order that the payment to 
the United States Government 
represented the most effective means of 
achieving restitution to any end-users 
injured by Conoco’s allegedly unlawful 
practices. 

In addition, the DOE agreed in the 
Consent Order to establish and 
administer a claims procedure to be 
followed by persons asserting a right to 
any portion of the payment which 
Conoco made to the United States. The 
Department stated that it would 
evaluate these claims and make refunds 
to persons who were able to prove that 
they had been overcharged. At the same 
time, Conoco agreed to cooperate with 
the DOE in the evaluation of these 
claims. 

Finally, Conoco agreed to pay the 
United States an additional $985,000 in 
civil penalties in complete settlement of 
all administrative remedial actions that 
might be undertaken by the DOE against 
Conoco with regard to the matters 
described in the Consent Order. 

In the other two Consent Orders, also 
executed on August 11,1978, M & A and 
Foremost agreed to pay $40,000 and 
$45,000, respectively, in civil penalties in 
settlement of all administrative remedial 
actions that might be undertaken in 
connection with the transactions with 
Conoco. M & A and Foremost further 
agreed to waive all claims for refunds 
that they might have against Conoco 
with respect to the transactions 
involved. 

On April 20.1979, the OSC filed a 
Petition for the Implementation of 
Special Refund Procedures, Case No. 
DFF-00G3. In its Petition, the OSC 
requests that the Office of Hearings and 
Appeals institute proceedings under the 
provisions of 10 C.F.R. Part 205, Subpart 
V, for the disposition and distribution of 
the $2,000,000 payment which Conoco 
made to the United States pursuant to 
the August 11,1978 Consent Order. 

The Alkek Consent Order 

The Alkek Consent Order was entered 
into by Alkek and the OE on March 22, 
1977. See 44 Fed. Reg. 24913 (April 27, 
1979). The Consent Order was an 
integral part of the disposition of certain 
criminal and civil disputes involving 
Alkek as set forth in the Statement of 
Plea Bargaining and other documents 
filed on February 28,1979 with the 
United States District Court for the 
Southern District of Texas in United 
States v. Albert B. Alkek (Crim. No. H- 
79-39). In the Statement of Plea 
Bargaining, Alkek agreed to plead 
quility to a Misprision of a Felony, a 
violation of 18 U.S.C. 5 4. Alkek further 
agreed to pay $3,240,000 to the U.S. 


Government in full settlement of all civil 
liability arising out of specific 
transactions and events between Uni 
Oil, Inc. and M & A Petroleum Company 
during the period December 1,1975 
through July 1,1977. 

That payment was implemented 
through the March 22,1979 Consent 
Order. On April 19,1979, the OE filed a 
Petition for the Implementation of 
Special Refund Procedures, Case No. 
DFF-0002, requesting that the Alkek 
Consent Order funds be distributed 
pursuant to the provisions of 10 C.F.R. 
Part 205, Subpart V. 

The Guenther Consent Order 

On March 22,1979, the United States 
District Court for the Southern District 
of Texas entered a Consent Order that 
had been agreed to by Guenther and the 
U.S. Government. United States v.fack 
E. Guenther, Civil No. H-79-587. In the 
Consent Order, Guenther agreed to 
refund $841,528.28 in commissions that 
he had received in violation of the 
provisions of 10 C.F.R. § 210.62(c). 
Accordingly to the Consent Order, the 
refund is to be made by the payment of 
$100,000 to the DOE no later than March 
28,1979, and by the payment of 
$148,305.65 annually for five years 
commencing on March 28,1980. 

On May 14,1979, the OE filed a 
Petition for the Implementation of 
Special Refund Procedures with respect 
to the Guenther Consent Order funds, 
Case No. DFF-0004. 

The Vickers Consent Order 

The Consent Order between Vickers 
and the OE, issued on May 11,1979, 
settled all claims and disputes between 
the two parties with respect to prices 
charged by Vickers in sales of covered 
products other than crude oil during the 
period August 19,1973 through March 
1979. In the Consent Order, Vickers 
agreed to implement price reductions in 
retail sales of motor gasoline through its 
company-operated stations in order to 
accomplish a refund in the aggregate 
amount of $6,300,000. With respect to 
non-retail sales of motor gasoline and 
retail sales of gasoline through non- 
company-operated stations. Vickers 
agreed to pay into an interest-bearing 
escrow account a total of $2,850,000 in 
equal monthly installments over a two 
year period. Finally, Vickers agreed to 
reduce its banks of unrecouped 
increased product costs for motor 
gasoline by $14,000,000. 

On September 5,1977, the OE filed a 
Petition for the Implementation of 
Special Refund Procedures with respect 
to the $2,850,000 payment made by 
Vickers into the escrow account. Case 
No. DFF-0006. 
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The Coastal Consent Order 

On January 11,1980. the OSC entered 
into a Consent Order with Coastal and 
Holbom Oil Company Ltd. The Consent 
Order settled certain specified claims 
and disputes, including those arising 
from Coastal's sales of domestic crude 
oil to Coral Petroleum, Inc. (Coral) at 
prices allegedly in excess of those 
permitted under DOE regulations. 
Pursuant to the Consent Order, Coastal 
paid the DOE $9,000,000 in settlement of 
the allegation that Coastal overcharged 
Coral by that amount in a separate 
Consent Order issued on January 11, 
1980, Coral agreed to refund $9,000,000 
to the DOE in three $3,000,000 
installments over two years and to 
waive any claim for the refund of 
monies paid to Coastal in the 
transactions covered by the Consent 
Order. 

On May 15,1980, the OSC submitted a 
Petition for the Implementation of 
Special Refund Procedures with respect 
to the $9,000,000 payment made by 
Coastal to the DOE. Case No. BFF-0005. 

The Amoco Consent Order 

The OSC and Amoco entered into a 
Consent Order on February 14,1980. The 
Consent Order settled all claims and 
disputes against Amoco by the DOE 
based on the DOE’s audit of Amoco’s 
compliance with federal petroleum price 
and allocation requirements during the 
period March 8.1973 through December 
31.1979. 

Pursuant to the Consent Order, 

Amoco agreed to deposit $71,000,000 
into an escrow account whose funds can 
be distributed only by the DOE. In 
addition. Amoco agreed to make refunds 
in an aggregate amount up to $29,000,000 
to purchasers of various middle 
distillate products in its commercial/ 
consumer direct shipment and direct 
sales channels who take delivery in tank 
truck/tank car or larger delivery modes. 
To the extent that it initially refunds less 
dian $29,000,000 in this manner, Amoco 
is to make direct refunds to purchasers 
or to deposit the remaining amount into 
the escrow account. Amoco also agreed 
in the Consent Order to reduce its banks 
of unrecovered increased motor gasoline 
and propane costs by a total of 
$180,000,000. Finally, Amoco agreed to 
make investments of $410,000,000 for 
new. expanded, or accelerated projects 
relating to the production of domestic 
crude oil and the development of a cat 
fed hydrotreating facility. 

On July 18,1980. the OSC filed a 
Petition for the Implementation of 
Special Refund Procedures with respect 
to the $71,000,000 that Amoco deposited 


into the escrow account Case No BFF- 
0007. 

Subpart V Proceedings 

Subpart V of 10 C.F.R. Part 205 was 
implemented to establish special 
procedures pursuant to which refunds 
may be made to injured persons in order 
to remedy the effects of violations of 
DOE regulations. 10 C.F.R. § 205.280. 
Subpart V procedures may be requested 
by any DOE enforcement official upon a 
determination that the persons who are 
entitled to refunds to be remitted 
pursuant to a Remedial Order or a 
Consent Order cannot be readily 
identified or the amounts of refunds that 
such persons are entitled to receive 
cannot be readily determined. 10 C.F.R. 

§ 205.281. After considering the request, 
the Office of Hearings and Appeals 
issues a Proposed Decision and Order 
which sets forth the standards and 
procedures to be applied in evaluating 
refund claims. After publication of the 
Proposed Decision and Order in the 
Federal Register and consideration of 
the comments submitted, the Office of 
Hearings and Appeals publishes a final 
Decision and Order. 10 C.F.R. S 205.282. 
Any funds that remain after refunds are 
distributed to successful applicants and 
after administrative expenses have been 
satisfied are to be deposited in the 
United States Treasury or distributed in 
any other manner specified in the final 
Decision and Order issued by the Office 
of Hearings and Appeals. 10 C.F.R. 

5 205.287. 

In the present proceedings, there is 
reason to believe that it is not likely that 
the Office of Hearings and Appeals will 
be able to identify a substantial number 
of specific purchasers that are entitled 
to a portion of the Consent Order funds. 
For example, in the Conoco proceeding 
the only direct purchasers of allegedly 
overpriced petroleum products from 
Conoco have waived their rights to 
refunds. Moreover, there is no evidence 
that those purchasers increased their 
own prices to reflect the higher prices 
paid to Conoco. Furthermore, the OSC 
stated in its Petition for the 
Implementation of Special Refund 
Procedures that in view of the enormous 
number of sales and resales involved in 
the transactions described in the 
Consent Order and the relatively small 
sum paid by Conoco, consumers that 
might pursue claims for refunds would 
probably be entitled to minimal 
amounts, sometimes only a few cents. 

Likewise, in the Coastal proceeding, 
the only purchaser that was allegedly 
overcharged by Coastal. Coral, waived 
any claim for a refund of monies. This 
prompted the OSC to state in its Petition 
for the Implementation of Special 


Refund Procedures that "[b] ecause of 
Coral's waiver and its $9 million 
payment, which could be refunded to its 
customers, there are no direct 
identifiable claimants to the $9 million 
Coastal has paid DOE. M OSC Petition at 
2 . 

In the Vickers Consent Order, the OE 
stated: 

The matters resolved by this Consent 
Order, which primarily concern fundamental 
elements in a refiner's calculation of 
maximum allowable prices as defined in 10 
CT.R. § 212.82 may have affected many 
purchasers from Vickers. However, even if 
Vickers’ positions on some of these matters 
were not sustained, the discretion that 
Vickers possessed as to the manner in which 
it could allocate its increased costs and 
determine its prices under the DOE petroleum 
price regulations would make it difficult for 
any particular purchaser to demonstrate 
actual legal injury in an ascertainable amount 
before a court. 

Vickers Consent Order at 5-6. Similarly, 
we believe that purchasers from Vickers 
are not likely to be able to prove specific 
overcharges in the course of a Subpart V 
proceeding before the Office of Hearings 
and Appeals. 

Finally, the Amoco Consent Order 
states: 

Even if the manner in which (Amoco] 
actually recognized costs and determined its 
prices during the period covered were found 
to have been improper in some respects 
under the federal petroleum price and 
allocation requirements, the discretion that 
[Amoco] possessed as to the manner in which 
it may allocate its increased costs, utilized its 
unrecovered [banked) costs, and determine 
its prices as a refiner under the federal 
petroleum price and allocation requirements 
make it most difficult for any purchaser to 
demonstrate actual legal injury, if any. in an 
ascertainable amount 

Amoco Consent Order at 7. 

In view of these circumstances, it will 
be difficult to refund any of the Consent 
Order funds involved in these 
proceedings directly to particular 
purchasers of petroleum products. It 
therefore appears that alternative 
mechanisms for the distribution of the 
Consent Order funds may become 
essential and that the particular 
mechanisms chosen will be an 
important issue in these proceedings. 

See 10 CFR § 205.287. Accordingly, we 
are soliciting comments from the public 
prior to the issuance of a Proposed 
Decision and Order in these matters. We 
are particularly interested in receiving 
suggestions as to alternative distribution 
mechanisms for the Consent Order 
funds involved in these proceedings. 
Comments may be of a general nature or 
specific, offering concrete proposals to 
the extent possible. 
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In addition, we solicit comments 
regarding the manner in which the 
Office of Hearings and Appeals can 
most effectively locate and identify 
firms or individuals that may be entitled 
to a portion of the Consent Order funds 
as a result of having been charged 
unlawful prices in sales of covered 
products. These comments should 
address how best to strike an 
appropriate balance between the costs 
of administering an effective refund 
proceeding and the rights of 
overcharged customers to refunds. 

All comments should be typewritten 
and submitted in duplicate to the 
address specified above on or before 
October 27,1980. Copies of all 
comments will be placed in the Office of 
Hearings and Appeals Public Docket 
Room, Room B-120, 2000 M Street, N.W. f 
Washington, D.C., and will be made 
available for public inspection Monday 
through Friday, except Federal holidays, 
between the hours of IKK) p.m. and 5:00 
p.m. 

After considering the comments 
submitted, the Office of Hearings and 
Appeals will issue a Proposed Decision 
and Order in accordance with the 
provisions of 10 CFR § 205.282. 

The CECA Proposal 

The Office of Hearings and Appeals 
has already received one proposal for 
the distribution of a portion of the 
Consent Order funds. On April 9,1980, 
twenty consumer and public interest 
groups, represented by common counsel, 
filed a Comment and Request with 
respect to the OSC Petition for the 
Implementation of Special Refund 
Procedures concerning the Conoco 
Consent Order funds. In their 
submission, the consumer and public 
interest groups (hereafter identified as 
“CECA,” for “Consumer Energy Council 
of America,” the first-named group in 
the submission) request that the Conoco 
Consent Order funds be used to provide 
the initial funding for an independent 
entity called the Public Energy Trust 
(the Trust). As proposed by CECA, the 
Consent Order funds and earnings from 
investment of those funds would be 
used for two purposes: (i) to repay 
individual consumers who are able to 
prove that they were overcharged by 
Conoco as a result of the activities 
described in the Consent Order, and (ii) 
to finance projects designed to assist 
consumers in coping with energy costs. 
CECA contemplates that the Trust 
would receive additional funding 
through other Consent Orders executed 
by the DOE and through other DOE 
administrative and judicial enforcement 
actions. 


The OSC has filed comments in 
support of the CECA proposal that the 
Conoco Consent Order funds be used to 
establish a Public Energy Trust. The 
OSC states that the Trust approach 
represents a credible and cost-effective 
mechanism for ensuring that retail 
consumers of petroleum products, 
individually and collectively, receive 
appropriate benefits from the refunds 
resulting from DOE settlements with 
major refiners. In addition, the OSC has 
requested that the Coastal Consent 
Order funds be distributed through the 
Trust. 

The CECA request may be viewed in 
the Office of Hearings and Appeals 
Public Docket Room, Case No. DFF- 
0003. Comments submitted pursuant to 
this Notice may also address the 
desirability of implementing the CECA 
proposal. 

Issued in Washington, D.C., September 3, 
1980. 

Melvin Goldstein, 

Director. Office of Hearings and Appeals, 

|FR Doc. 00-27787 Filed 9-6-80.8:45 omj 

BILLING COOE 6450-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 

[FRL; OPP 50501] 

Extension of Experimental Use Permit 

The Environmental Protection Agency 
(EPA) has issued an extension of an 
experimental use permit to the following 
applicant. Such permits are in 
accordance with, and subject to, the 
provisions of 40 CFR Part 172, which 
defines EPA procedures with respect to 
the use of pesticides for experimental 
purposes. 

677-EUP-19. Diamond Shamrock 
Corp., Agricultural Chemicals Div., 1100 
Superior Avenue, Cleveland, OH 44114. 
This experimental use permit allows the 
use of the fungicides chlorothanlonil 
(1,022 pounds) and benomyl (245 
pounds) on soybeans to evaluate control 
of anthracnose, downy mildew, 
Diaporthe pod and stem blight, frogeye 
leaf spot, purple seed stain, and Septoria 
brown spot. A total of 1,120 acres are 
involved. The program is authorized 
only in the States of Alabama, 

Arkansas. Georgia, Illinois, Louisiana, 
Mississippi, and Texas. The 
experimental use permit is effective 
from July 24,1980 to October 1,1980. 
This permit is being issued with the 
limitation that: (1) An 18-month 
rotational corp restriction must be 
placed on the label; (2) A buffer zone of 
240 feet must be maintained where 
endangered or threatened aquatic 
species could be exposed; and (3) The 


following label claims are added: “Do 
not use seed from treated soybean 
plants for food, feed or oil purposes” 

. . . and “seed from treated soybean 
plants may be used only as planting 
seed, otherwise it must be destroyed”. 
(PM 21, Eugene Wilson, Rm. E-349, 202- 
755-1806). 

Persons wishing to review the 
experimental use permit are referred to 
the designated Product Manager (PM), 
Registration Division (TS-767), Office of 
Pesticide Programs, EPA, 401 M Street, 
SW, Washington, D.C. 20460. Inquiries 
regarding this permit should be directed 
to the contact person given above. It is 
suggested that interested persons call 
before visiting the EPA Headquarters 
Office so that the appropriate file may 
be made available for inspection from 
8:00 a.m. to 4:00 p.m. Monday through 
Friday, excluding holidays. 

(Sec. 5, 92 Stat. 819 as amended, (7 U.S.C. 
136)) 

Dated: August 29.1980. 

James W. Akerman, 

Acting Director ; Registration Division, Office 
of Pesticide Programs. 

|FR Doc. 00-27743 Filed 9-0-80; 8:45 am) 

BILLING COOC 6560-01-M 


l FRL 1601-8) 

Determination to Withdraw the 
Specification, Prohibit, Restrict, or 
Deny the Specification, or the Use for 
Specification, of an Area as a Disposal 
Site, Florida; Notice and Public Hearing 

agency: Environmental Protection 
Agency (EPA). 

action: Notice and Notice of Public 
Hearing Notice No. 80 FL 404-003— 
September 8,1980._ 

summary: Section 404(c) of the Clean 
Water Act (33 U.S.C. 1251 et seq ) 
provides that, if the Administrator of the 
U.S. EPA determines that unacceptable 
adverse effects on municipal water 
supplies, shellfish beds and fishery 
areas (including spawning and breeding 
areas), wildlife, or recreational areas 
would result from the discharge of 
dredged or fill material, he may exercise 
his authority to withdraw, restrict, or 
prohibit the defined area from 
specification as a disposal site. The 
procedures for implementation of 404(c) 
are set forth in 40 CFR 231 (44 FR 58076, 
October 9,1979). This notice is being 
published in accordance with Section 
231.3(2) by the Regional Administrator 
of Region IV. 

Under Section 404 of the Clean Water 
Act (33 U.S.C. 1251 et seq) any person 
who wishes to discharge dredged or fill 
material into the waters, including 
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wetlands, of the United States must first 
obtain a dredge or fill permit from the 
Secretary of the Army, acting through 
the Chief of Engineers. 

On January 18,1976 the Corps of 
Engineers Advertised public notice 75B- 
0869. The applicant was the Chief of 
North Miami. Florida, c/o Lawrence C. 
Casey, City Manager 776 N.E, 125th 
Street, North Miami. Florida 33161. The 
proposed project was located in 
Biscayne Bay and adjacent wetlands 
East of U.S. 1 and North of NE 135th 
Street in Sections 21 and 22, Township 
52 South; Range 42 East North Miami. 
Dade County, Florida. The applicant 
sought authorization to place fill 
material into 291 acres for a public 
recreational facility consisting of a 36- 
hole golf course, tennis courts and 
clubhouse, Approximately 1,540.000 
cubic yards of fill material were to be 
used to achieve sufficient elevation for 
the landscaping of golf courses and to 
prevent damage caused by flood tides. 
The minimum elevation within the area 
of the golf course was to be + 4.0 Mean 
Sea Level (MSL). Within the project 
there were B.2 acres of upland 
mangroves to be preserved and 3 
shallow ponds with tidal connections. 

The Jacksonville District Corps of 
Engineers issued permit No. 75B-0869, 
on March 15,1976. This proposed 
determination would withdraw the 
specification of the area covered by the 
permit as a disposal site and thereby 
prohibit any further discharges of fifi 
material into that area. In a companion 
action. EPA gave notice on August 1, 

1980 (45 FR 51275) of its proposed 
determination to prohibit, or deny the 
specification, or the use for 
specification, of an additional 12 acres 
(proposed permit 77B-0376) at the same 
site covered by Corps of Engineers 
permit No. 75B-0869. On August 27, 

1980, notice of public hearing was 
published (45 FR 57169) announcing a 
public hearing on permit No. 77B-O370. 
This notice serves as a notice of 
proposed determination and public 
hearing on permit No. 75B-O809. The 
public hearing will be a joint hearing to 
cover both permits since the permits 
involve the same party and site. 
dates: Hearings. 3:00-8:00 p.m. and 
7:30-11:00 p.m., October Z 1980. and. if 
necessary, during the same time periods 
on October 3,1980. 
address: The public hearing will be 
held in the North Miami Beach Sr. High 
School Auditorium, 1247 N E. 167th 
Street, North Miami Beach. Florida. 
Copies of all comments submitted in 
response to this notice, or the previous 
public notice of the proposed 
determination, will be available for 


public inspection during normal working 
hours (8:00 a.m. to 4:30 p.m.) at U.S. 
Environmental Protection Agency, 
Region IV, Enforcement Division, Legal 
Branch, 345 Courtland Street, N.E„ 
Atlanta, Georgia 30365. The materials 
are maintained by the Record Clerk, Ms. 
Cheryn B. Jones. 

FOR FURTHER INFORMATION CONTACT: 

Dr. Howard Marshall Life Scientist 
Ecological Review Branch, Enforcement 
Division, U.S. Environmental Protection 
Agency. Atlanta. Georgia 30365, (404) 
881-2643. 

SUPPLEMENTARY INFORMATION: 

I. Background and Information 

On March 15.1976, the Jacksonville 
District Corps of Engineers issued 
permit No. 75B-0869. Prior to issuance of 
the permit the City of North Miami had 
entered into an agreement with 
Muni sport Inc. to operate a solid waste 
disposal facility at the site and to 
construct the recreational complex upon 
the completed landfill Munisport has 
operated a landfill upon the uplands at 
the site for several years. 

Upon issuance of the Corps permit 
Munisport expanded the landfill into the 
Corps permit area. Neither the Corps 
public notice nor the Corps permit 
referenced placement of solid waste 
(including garbage) into the Corps 
permit area. The general public and the 
Federal Environmental Review Agencies 
were not afforded an opportunity to 
comment on the impacts of the 
operation of a solid waste (garbage) 
disposal facility in the wetlands 
adjacent to Biscayne Bay. The 
procedural requirements of Section 
404(b) of the Clean Water Act were not 
met because the District Engineer failed 
to consider the restrictions on 
Contaminated fin as required by 
§ 230.5(d) of the Environmental 
Protection Agency Regulations for the 
Discharge of Dreged or fill Material in 
Navigable Waters, published in the 
Federal Register on September 5,1975. 

It is not clear whether the Corps was 
aware that the area covered by permit 
75B-0869 was to be used for solid waste 
disposal (garbage). An Environmental 
Assessment provided the Corps by the 
engineering firm of Post, Buckley, Schuh 
and Jemigan, Inc., 7500 N.W. 52nd 
Street, Miami, Florida 33166 did not 
reference placement of solid waste 
(garbage) in the disposal area, however, 
a complete description of the 
construction techniques for the 
placement of clean fill was provided. 

This environmental assessment further 
implied that issuance of the Corps 
permit would facilitate the termination 
of the upland solid waste disposal 


project. The water quality certification 
provided by the Corps to the State of 
Florida pursuant to Section 401 of the 
Federal Clean Water Act did reference 
the operation of a solid waste disposal 
facility in the permit area. The Corps 
transmitted neither the Environmental 
Assessment nor the Water Quality 
Certification to the Environmental 
Protection Agency for review prior to 
issuance of Permit 75B-0889. The 
Environmental Protection Agency was 
first notified of solid waste (garbage) 
disposal at the site on March 25.1977, 
when the Corps issued a revised public 
notice (77B-0376). 

Several million cubic yards of solid 
waste, including garbage, have been 
placed at the site since issuance of 
permit 75B-0869 on March 15,1976. 
Wastes have been placed to a height of 
approximately 40' above sea level over 
much of the site. Several lakes have 
been excavated to —35' below sea level. 
Quantities of leachate containing 
ammonia in excess of 500 ppm have 
been observed flowing into one of the 
large lakes. The ammonia level in three 
of the lakes has ranged from 5-20 ppm 
and these high ammonia levels are 
evidence of gross contamination. The 
lakes constructed at the site are an 
integral part of the proposed recreation 
complex and could be a significant 
hazard for anyone coming into contact 
with the contaminated water within the 
lakes. The contaminated lakes will not 
provide a desirable habitat for balanced 
populations of fishes and invertebrates. 
These deep lakes penetrate the highly 
porous Miami oolite geologic structure. 
The direction of flow of ground water 
within the Miami oolite is southeast, 
toward Biscayne Bay. There are a 
number of excavations nearby in 
Biscayne Bay that penetrate the Miami 
oolite, therefore, there is a direct 
hydrological connection between the 
contaminated lakes and Biscayne Bay. 
High levels of ammonia have also been 
observed in the mangrove preserve 
adjacent to the disposal area. There is 
significant potential for continuing 
leachate pollution of the recreation 
lakes, mangrove areas and Biscayne Bay 
from the solid waste that has already 
been placed at this site. 

On July 1,1977 the Regional 
Administrator of EPA sent a letter to the 
Jacksonville Corps District Engineer 
detailing the engineering and 
environmental problems with permit 
75B-0869. That letter recommended that 
permit 75B-0869 be immediately 
suspended and that proceedings be 
instituted to revoke the permit. EPA 
received no response to that request. On 
July 31,1978 the Regional Administrator 
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of EPA sent a letter to the Jacksonville 
Corps District Engineer proposing a 
number of engineering changes to 
alleviate some of the problems at the 
site but, again, no response was 
received. The Deputy Administrator of 
the Environmental Protection Agency, in 
an August 6,1980, letter to Lieutenant 
General John W. Morris of the Corps of 
Engineers, again recommended that 
permit 75B-0869 be suspended. On 
August 28.1980, the Regional 
Administrator notified the District 
Engineer of her intent to issue a public 
notice of a proposed determination to 
prohibit, restrict, or withdraw the 
specification, or deny the specification, 
or use for specification, of the area 
covered by permit 75B-0869 as a 
disposal site. If the final determination 
of the Administrator is issued, it will 
prevent or restrict, the subsequent 
discharge of waste or other fill material 
at this site. 

The Environmental Protection Agency 
has developed predictive models 
regarding the production of organic acid 
leachate from solid waste disposal 
facilities. EPA models predict that the 
wastes disposed at the site will produce 
large quantities of leachate for many 
years. Continued Federal approval of 
permit 75B-0869 would allow the 
construction of seven additional deep 
lakes at the site (seven deep lakes have 
already been excavated). These lakes 
will be contaminated by the leachate 
moving through the porous underground 
strata from the existing contaminated 
lakes at the site. The continued 
authorization would also allow the 
addition of several more million cubic 
yards of solid waste (including garbage) 
to the disposal area located in waters of 
the United States that could also 
contaminate these lakes. Biscayne Bay, 
including adjacent mangrove areas, is 
an aquatic resource of national 
importance containing valuable 
shellfish and fisheries resources and has 
been designated as a State Aquatic 
Preserve. Recreational utilization of 
Biscayne Bay is also of significant value. 
Leachate contamination of Biscayne 
Bay, adjacent mangrove wetlands and 
the lakes could have an unacceptable 
adverse effect on shellfish beds and 
fishery areas (including spawning and 
breeding areas), wildlife, and 
recreational areas. 

On August 1,1980, the Environmental 
Protection Agency published (45 FR 
51275) a proposed determination to 
prohibit, or deny the specification, or the 
use for specification, of an additional 12 
acres, as a disposal site for the 
discharge of fill material that would be 
authorized by permit No. 77B-0376. This 


area is on the same site and is part of 
the same project. As a result, the 
hearing noticed on August 27,1980 (45 
FR 57169) for permit No. 77B-0376 and 
the hearing noticed today for permit No. 
75-B0869 will be combined into one 
hearing. 

II. Hearing Procedures 

a. I, as Regional Administrator, or my 
designee, will be the Presiding Officer at 
the hearing. 

b. Any person may appear at the 
hearing and submit oral or written 
statements and data and may be 
represented by counsel or other 
authorized representative. Any person 
may present written statements for the 
hearing file prior to the time the hearing 
file is closed to public submissions, and 
may present proposed findings and 
recommendations. The Presiding Officer 
shall afford the participants an 
opportunity for rebuttal. 

c. The Presiding Officer will establish 
reasonable limits on the nature, amount 
or form of presentation of documentary 
material and oral presentations. No 
cross examination of any hearing 
participant shall be permitted, although 
the Presiding Officer may make 
appropriate inquiries of any such 
participant. 

d. The hearing file will be open for 
submission of written comments until 
the close of business, October 15,1980. 

Dated: August 28,1980. 

Rebecca W. Hanmer, 

Regional Administrator. 

(FR Doc. 80-27744 Filed 9-9-80: 8:45 am] 

BILLING CODE 6560-01-M 


[FRL 1602-4] 

Water Quality Standards, Navigable 
Waters of the Commonwealth of 
Kentucky 

agency: Environmental Protection 
Agency. 

action: Notice of State water quality 
standards approval. 

summary: The Environmental Protection 
Agency has approved the 1979 water 
quality standards revisions adopted by 
the Commonwealth of Kentucky. 
for further information contact. 

Mr. R. F. McGhee, Water Quality 
Standards Coordinator, EPA, Region IV, 
345 Courtland Street, N.E., Atlanta, 
Georgia 30308, (404-257-4793). 
SUPPLEMENTARY INFORMATION: On May 
7,1980, the Environmental Protection 
Agency approved Kentucky’s water 
quality standards which were adopted 
by Kentucky’s Department for Natural 
Resources and Environmental Protection 


on December 5,1979. EPA’s approval 
action was taken in accordance with the 
provisions of Section 303(c) of the Clean 
Water Act as the revisions adopted by 
Kentucky were judged consistent with 
the requirements of the Clean Water 


Act. 

Kentucky’s revisions included 
expansion of use designations to include 
all uses for all waters, specific 
requirements to accompany applications 
for designated use adjustments and 
variances, definition of mixing zone 
requirements, numeric toxic limits for 
aquatic life protection for eleven 
constituents in addition to general 
bioassay requirements, bacteriological 
criteria for primary contact recreation 
waters and secondary contact 
recreation waters, and a new use 
classification of Outstanding Resource 
Waters. 

In reponse to these revisions, EPA is 
today also publishing a proposal to 
withdraw Federally promulgated water 
quality standards for Kentucky. 

Copies of the Kentucky water quality 
standards can be obtained from the 
Kentucky Department for Natural 
Resources and Environmental 
Protection, Bureau of Environmental 
Protection, Division of Water Quality, 
1065 U.S. 127 ByPass South, Frankfort, 
Kentucky 40601. Kentucky's water 
quality standards for purposes of 
Section 303(c) of the Clean Water Act 
consist of the following: 

401 KAR 5:026. Classification of 
Waters 

401 KAR 5:029. General Provisions 

401 KAR 5:031. Surface Water 

QtanrlnrHo 


(Section 303(c) of the Clean Water Act (33 
U.S.C. 1313(c))) 

Dated: August 18,1980. 

Eckardt C. Beck, 

Assistant Administrator for Water and Waste 
Management. 

(FR Doc. 80-27774 Filed 9-9-80; 0:45 am] 

BILLING CODE 6560-01-M 


FEDERAL RESERVE SYSTEM 

Bank Holding Companies; Citicorp, et 
al.; Proposed de Novo Nonbank 
Activities 

The bank holding companies listed in 
this notice have applied, pursuant to 
section 4(c)(8) of the Bank Holding 
Company Act (12 U.S.C. 1843(c)(8)) and 
section 225.4(b)(1) of the Board’s 
Regulation Y (12 CFR 225.4(b)(1)), for 
permission to engage de novo (or 
continue to engage in an activity earlier 
commenced de novo), directly or 
indirectly, solely in the activities 
indicated, which have been determined 
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by the Board of Governors to be closely 
related to banking. 

With respect to each application, 
interested persons may express their 
views on the question whether 
consummation of the proposal can 
“reasonably be expected to produce 
benefits to the public, such as greater 
convenience, increased competition, or 
gains in efficiency, that outweigh 
possible adverse effects, such as undue 
concentration of resources, decreased or 
unfair competition, conflicts of interest, 
or unsound banking practices." Any 
comment on an application that requests 
a hearing must include a statement of 
the reasons a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of that proposal. 

Each application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank indicated 
for that application. Comments and 
requests for hearings should identify 
clearly the specific application to which 
they relate, and should be submitted in 
writing and received by the appropriate 
Federal Reserve Bank not later than 
October 2,1980. 

A. Federal Reserve Bank of New York 
(A. Marshall Puckett, Vice President) 33 
Liberty Street, New York. New York 
10045: 

1. Citicorp, New York, New York 
(insurance activities: Maryland. 

Virginia, Delaware, Pennsylvania and 
the District of Columbia): to engage 
through its subsidiary Citicorp Financial, 
Inc. in the sale of credit life and credit 
accident and health insurance in 
connection with its credit card activities 
and in the sale of credit property 
insurance in connection with both its 
credit card and direct consumer lending 
activities. These activities woud be 
conducted from Citicorp Financial, lnc.'s 
approved office location in Towson, 
Maryland serving the states listed in the 
caption to this notice. It is also proposed 
that an additional limited purpose office 
in Glen Bumie, Maryland, will provide 
customer service, account adjustment 
and application acceptance functions in 
connection with these proposed new 
activities, and also in connection with 
the present activities of Citicorp 
Financial, Inc. relating to the purchase 
and servicing, for its own account or the 
account of others, of credit card 
accounts receivable. 

2 . Manufacturers Hanover 
Corporation. New York, New York 
(finance and insurance activities; 
Georgia): to engage in consumer finance 


and sales finance activities and in the 
sale of credit life, accident and health, 
and property and casualty insurance 
related to such lending activities. The 
application is for a relocation of 
previously approved activities from an 
office in Atlanta, Georgia, to an office in 
Mableton, Georgia, serving customers in 
Fulton, Cobb, and Douglas Counties. 
Georgia. 

B. Federal Reserve Bank of Chicago 
(Franklin D. Dreyer, Vice President) 230 
South LaSalle Street, Chicago. Illinois 
60690: 

1 . Continental Illinois Corporation, 
Chicago, Illinois (investment advisory 
activities; nationwide): to engage, 
through its subsidiary, Republic Realty 
Mortgage Corporation, in providing 
portfolio investment advice to other 
persons primarily for the investment of 
funds in real property interests, except 
where the real property is to be used in 
the trade or business of the person being 
advised. Such activities will be 
conducted from offices located in 
Chicago. Illinois; SL Louis, Missouri; 
Kansas City, Missouri; Atlanta. Georgia, 
and Wauwatosa, Wisconsin and the 
geographic area to be served is 
nationwide. 

2 . Millikin Bancshares, Inc., Decatur, 
Illinois (mortgage lending activities; 
Illinois and contiguous states): to 
engage, through Millikin Realty 
Financing Corp., in mortgage lending 
activities including acting as agent for 
the origination of loans and sale of loans 
to affiliated companies. Such activities 
will be conducted from an office in 
Decatur, Illinois, servicing the states of 
Illinois, Indiana, Iowa, Michigan. 
Kentucky and Wisconsin. 

C. Federal Reserve Bank of San 
Francisco (Harry W. Green, Vice 
President) 400 Sansome Street, San 
Francisco, California 94120: 

Security Pacific Corporation, Los 
Angeles, California (finance and credit- 
related insurance activities; Kentucky): 
to engage through its subsidiary, 

Security Pacific Finance Corp. in making 
or acquiring for its own account or for 
the account of others, loans and 
extensions of credit, including making 
consumer installment personal loans, 
purchasing consumer installment sales 
finance contracts, making loans to small 
businesses and other extensions of 
credit such as would be made by a 
factoring company or a consumer 
finance company, and acting as broker 
or agent for the sale of credit-related life 
accident and health insurance and 
credit related property and casualty 
insurance. These activities would be 
conducted from an office of Security 
Pacific Finance Corp. located in 


Lexington, Kentucky, serving the State 
of Kentucky. 

D. Other Federal Reserve Banks: 
None. 

Board of Governors of the Federal Reserve 
System, September 4.1980. 

Cathy L. Petryshyn, 

Assistant Secretary of the Board. 

(FR Doc 80-27823 Piled S-S-80: 8:45 am) 

BILUNG COOE 6210-01-M 


The Bridger Co.; Proposed Retention 
of General Insurance Agency 

The Bridger Company, Wayzata, 
Minnesota, has applied, pursuant to 
section 4(c)(8) of the Bank Holding 
Company Act (12 U.S.C. 1843(c)(8)) and 
§ 225.4(b)(2) of the Board’s Regulation Y 
(12 CFR 225.4(b)(2)), for permission to 
continue to operate a general insurance 
agency. 

Applicant proposes that it would 
continue to engage in the sale of general 
insurance in a community that has a 
population not exceeding 5,000. These 
activities would be performed from 
offices of Applicant’s subsidiary in 
Bridger, Montana, and the geographic 
areas to be served are Carbon County. 
Montana. Such activities have been 
specified by § 225.4(a) of Regulation Y 
as permissible for bank holding 
companies, subject to Board approval of 
individual proposals in accordance with 
the procedures of $ 225.4(b). 

Interested persons may express their 
views on the question whether 
consummation of the proposal can 
"reasonably be expected to produce 
benefits to the public, such as greater 
convenience, increased competition, or 
gains in efficiency, that outweigh 
possible adverse effects, such as undue 
concentration of resources, decreased or 
unfair competition, conflicts of interests, 
or unsound banking practices." Any 
request for a hearing on this question 
must be accompanied by a statement of 
the reasons a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of 
Minneapolis. 

Any views or requests for hearing 
should be submitted in writing and 
received by the Secretary, Board of 
Governors of the Federal Reserve 
System, Washington, D.C. 20551, not 
later than October 3,1980. 
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Board of Governors of the Federal Reserve 
System. September 3.1980. 

Cathy L. Petryshyn, 

Assistant Secretary of the Board. 

(FR Doc. 0O-2782S Filed 9-9-80; 8:45 am) 

BILLING COOE 6210-01-M 


First Belmond BanCorporation; 
Formation of Bank Holding Company 

First Belmond BanCorporation, 
Belmond, Iowa, has applied for the 
Board’s approval under Section 3(a)(1) 
of the Bank Holding Company Act (12 
U.S.C. 1842(a)(1)) to become a bank 
holding company by acquiring 80 
percent or more of the voting shares of 
First State Bank, Belmond, Iowa. The 
factors that are considered in acting on 
the application are set forth in Section 
3 (c) of the Act (12 U.S.C. 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Chicago. 
Any person wishing to comment on the 
application should submit views in 
writing to the Reserve Bank, to be 
received not later than October 3,1980. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Governors of the Federal Reserve 
System. September 4,1980. 

Cathy L Petryshyn. 

Assistant Secretary of the Board. 

JFR Doc. 00-27828 Filed 9-0-00:8:45 «m| 

BILLING COOE 6210-01-M 


First Grand Prairie Bank Shares, Inc.; 
Formation of Bank Holding Company 

First Grand Prairie Bank Shares, Inc., 
Grand Prairie, Texas, has applied for the 
Board's approval under section 3(a)(1) of 
the Bank Holding Company Act (12 
U.S.C. 1842(a)(1)) to become a bank 
holding company by acquiring 80 
percent or more of the voting shares of 
National Bank of Grand Prairie. Grand 
Prairie, Texas. The factors that are 
considered in acting on the application 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Dallas. 
Any person wishing to comment on the 
application should submit views in 
writing to the Reserve Bank, to be 
received not later than October 3,1980. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 


would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Governors of the Federal Reserve 
System. September 4,1980. 

Cathy L. Petryshyn, 

Assistant Secretary of the Board. 

[FS Doc. 00-27828 Hied 9-9-80; 8:45 am) 

BILUNG COOE 6210-01-M 


Hutsonvllle Banc Corp.; Formation of 
Bank Holding Company 

Hutsonville Banc Corp., Hutsonville, 
Illinois, has applied for the Board's 
approval under Section 3(a)(1) of the 
Bank Holding Company Act (12 U.S.C. 
1842(a)(1)) to become a bank holding 
company by acquiring 100 percent of the 
voting shares of Farmers and Merchants 
Bank of Hutsonville, Hutsonville. 

Illinois. The factors that are considered 
In acting on the application are set forth 
in Section 3(c) of the Act (12 U.S.C. 
1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of St. Louis. 
Any person wishing to comment on the 
application should submit views in 
writing to the Secretary, Board of 
Governors of the Federal Reserve 
System, Washington, D.C. 20551 to be 
received no later than October 3.1980. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Governors of the Federal Reserve 
System, September 3,1980. 

Cathy L. Petryshyn. 

Assistant Secretary of the Board. 

(FR Doc. 80-27824 Filed 9-9-80: 8:45 am) 

BILLING CODE 6210-01-M 


Northwestern Bank Corp.; Formation 
of Bank Holding Company 

Northwestern Bank Corporation, East 
Jordan, Michigan, has applied for the 
Board’s approval under Section 3(a)(1) 
of the Bank Holding Company Act (12 
U.S.C. 1842(a)(1)) to become a bank 
holding company by acquiring 100 
percent of the voting shares of the 
successor by merger to Northwestern 
State Bank, East Jordan, Michigan. The 
factors that are considered in acting on 
the application are set forth in Section 
3 (c) of the Act (12 U.S.C. 1842(c)). 


The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Chicago. 
Any person wishing to comment on the 
application should submit views in 
writing to the Reserve Bank, to be 
received not later than October 3,1980. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Governors of the Federal Reserve 
System. September 4.1980. 

Cathy L. Petryshyn, 

Assistant Secretary of the Board. 

(FR Doc. 00-27827 Filed 9-9-80: S45 am) 

BILLING COOE 6210-01-M 


Orange Bancshares, Inc.; Formation of 
Bank Holding Company 

Orange Bancshares, Inc., Orange, 
Texas, has applied for the Board’s 
approval under Section 3(a)(1) of the 
Bank Holding Company Act (12 U.S.C. 
1842(a)(1)) to become a bank holding 
company by acquiring 80 percent or 
more of the voting shares of Orange 
Bank, Orange, Texas. The factors that 
are considered in acting on the 
application are set forth in Section 3(c) 
of the Act (12 U.S.C. 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Dallas. 
Any person wishing to comment on the 
application should submit views in 
writing to the Reserve Bank, to be 
received not later than October 2,1980. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Governors of the Federal Reserve 
System. September 4.1980. 

Cathy L. Petryshyn, 

Assistant Secretary of the Board. 

(FR Doc. 89-27828 Filed 9-9-89. 8.45 am) 

BILLING CODE 6210-01-M 


FEDERAL TRADE COMMISSION 

A Study of Consumer Response to the 
Availability of Advertised Specials; 
Invitation To Comment on Study 

agency: Federal Trade Commission. 
action: Invitation to the public to 
comment on the Study of Consumer 
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Response to the Availability of 
Advertised Specials. 


summary: The Commission is 
requesting public comment with respect 
to a study, conducted for the 
Commission by Market Facts, Inc., 
describing consumer response to the 
availability of advertised food specials. 
date: Written comments will be 
accepted until October 30,1980. 

FOR FURTHER INFORMATION CONTACT: 
Richard C. Donohue, Federal Trade 
Commission, Room 272, 6th Street & 
Pennsylvania Ave.. NW., Washington, 
DC 20580, Telephone: 202/523-3913. 
SUPPLEMENTARY INFORMATION: The 
Federal Trade Commission has released 
a study conducted by Market Facts Inc., 
describing consumers’ behavior and 
attitudes toward food store advertised 
specials. This study indicated the ways 
and extent in which consumers relied 
upon price advertised specials, their 
reactions to instances of unavailability, 
and the benefits that consumers believe 
they obtain from this trade regulation 
rule. 

Invitation To Comment on 
Unavailability Study 

Before the Commission determines 
what its current enforcement policy 
should be, it wants additional 
information bearing on availability of 
advertised food specials. The 
Commission, therefore, seeks comment 
on the study and its impact on the 
Commission’s Trade Regulation Rule 
Concerning Retail Food Store 
Advertising and Marketing Practices, 16 
CFR 424 (1979). 

The Commission requests that 
persons commenting on the study and 
the trade regulation rule address the 
following questions in particular: 

(1) Is there additional available 
information, reports, studies, etc. 
bearing on or relevant to unavailability, 
overpricing, or overcharging at retail 
grocery stores? (If yes, the Federal 
Trade Commission would appreciate 
receiving copies of such). 

(2) What costs, if any, does 
compliance with the rule impose upon 
retail grocery stores that would not 
otherwise be incurred? 

(3) Should the rule be kept as is, 
eliminated, modified, or broadened to 
include other retailers such as 
drugstores, department stores, etc.? 

What costs benefits and other 
ramifications would result from each 
suggested change? 

Some specific modifications about 
which comment is requested are: 

(a) A requirement that if an advertised 
item is unavailable, the store must 


provide a comparable item at the 
bargain price. 

(b) A requirement that in lieu of 
achieving any pre-set level of 
availability, a store must be able to 
demonstrate that it has established 
procedures for ensuring availability that 
conform to pre-established standards. 

(c) Establishment of specified 
tolerance levels for unavailability and 
specified criteria for measuring 
unavailability. What should such 
criteria be? Is the following audit 
procedure an acceptable means for 
measuring unavailability industrywide? 
The audit procedure is as follows: 

(1) Data should be gathered by a 
source independent of the store 
manager. 

(2) Probability sampling methods 
should be used in sampling stores, times 
within stores, and items. 

(3) The sample size should be 
sufficient so that the sampling variance 
does not exceed a prespecified value. 

(4) The procedures used should be 
specified in sufficient detail so that an 
evaluation of their adequacy is possible. 

The above list is not intended to 
exhaust the modifications which are 
possible. 

(4) What, if any, internal procedures 
are used by retail grocery store 
headquarters and regional management 
to ensure compliance with the trade 
regulation rule by individual retail store 
managers? 

(5) What is the nature and extent of 
state regulation of unavailability of 
advertised items, not only in the food 
industry but in other retail industries as 
well? Is state regulation adequate to 
address the problems in this area or is 
complementary federal regulation also 
needed? 

(6) What is the quantity of consumer 
complaints regarding unavailability at 
the state and local level? Do state or 
local officials view unavailability as a 
problem? Has any state or local 
government conducted investigations, 
brought enforcement or taken other 
action concerning unavailability? 

(7) To what extent do costs to 
supermarkets vary depending on the 
level of unavailability achieved? What 
is the relative and absolute cost of 
ensuring that not more than 8 percent or 
6 percent or 4 percent of advertised 
specials are unavailable during the 
period of a sale? 

(8) Should the Commission develop a 
uniform raincheck policy as an addition 
or an alternative to the current trade 
regulation rule? 

Written comments will be accepted 
until October 30.1980. Comments may 
be mailed to: Richard C. Donohue. 
Federal Trade Commission, Room 272, 


6 th Street and Pennsylvania Avenue. 
N.W., Washington, D.C. 20580. A copy of 
the Study of Consumer Response to the 
Availability of Advertised Specials is 
available in Room 130 of the Federal 
Trade Commission at the above 
address. Copies will be sent upon 
request. 

By direction of the Commission. 

James A. Tobin, 

Acting Secretary, 

|FR Doc. 80-2fl91fl Filed ft-#-** 8:45 am| 

BILLING COOE 6750-01-N 


GENERAL SERVICES 
ADMINISTRATION 

Privacy Act of 1974; Annual Notice of 
Systems of Records 

Correction 

In FR Doc. 80-25712 appearing at page 
57860 in the issue for Friday, August 29, 
1980, the following change should be 
made: on page 57861, in the first column, 
above the bold face heading “SYSTEM 
NAME”, the alphanumerical designation 
(GSA/Agency-1) for the system should 
appear. 

BILLING COOE 1505-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Alcohol, Drug Abuse, and Mental 
Health Administration 

Board of Scientific Counselors, NIDA; 
Notice of Establishment 

Pursuant to the Federal Advisory 
Committee Act of October 6,1972 (5 
U.S.C. Appendix I), the Alcohol, Drug 
Abuse, and Mental Health 
Administration announces approval and 
certification by the Secretary of Health 
and Human Services of the following 
advisory committee: 

Designation: Board of Scientific 
Counselors, NIDA. 

Purpose: The Board is established to 
provide advice to the Secretary, the 
Administrator, Alcohol, Drug Abuse, 
and Mental Health Administration, and 
the Director, National Institute on Drug 
Abuse, through periodic visits to the 
intramural laboratories for assessment 
of both research in progress and new 
program directions, and evaluation of 
the productivity and performance of 
staff scientists. 

Authority for this committee will 
expire on August 27,1982, unless the 
Secretary formally determines that 
continuance is in the public interest. 
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Dated: September 2.1980. 

Gerald L. Klerman, M.D., 

Administrator, Alcohol, Drug Abuse, and 
Mental Health Administration . 

|FR Doc 80-27756 Filed 0-8-4J0:8:45 am) 

BILLING CODE 4110-88-M 


Research Working Group of the 
Interagency Committee on Federal 
Activities for Alcohol Abuse and 
Alcoholism; Meeting Change 

In FR Doc. 80-25362 appearing on 
page 55821 in the issue of Thursday, 
August 21,1980, the meeting of the 
Research Working Group scheduled for 
September 19,1980 has been changed to 
September 18,1980. in conference Room 
N, Parklawn Building. 

Dated: September 4.1980. 

Elizabeth A. Connolly, 

Committee Management Officer, Alcohol, 
Drug A buse, and Mental Health 
Administration. 

\FR Doc 80-27757 Filed 9-9-80. 8:45 am) 

BILLING CODE 4H0-81MI 


Public Health Service, Health 
Resources Administration 

Privacy Act of 1974; New System of 
Records 

Correction 

In FR Doc. 80-26614 appearing at page 
58209 in the issue for Tuesday. 
September 2,1980, the comment date 
was omitted. On page 58209, in the third 
column, the second complete paragraph 
should read: 

“PHS invites interested persons to 
submit comments on the proposed 
routine uses on or before October 2, 
1980.'* 

BILLING CODE 1505-01-M 


Social Security Administration 

Privacy Act of 1974; Report of New 
Routine Uses and Minor Changes 

agency: Social Security Administration 
(SSA), Department of Health and 
Human Services (HHS). 
action: Notification of new routine uses 
and minor changes. 

summary: In accordance with 5 U.S.C. 
552a(e)(ll), we are proposing to 
establish new routine uses of 
information in several systems of 
records. The proposed routine uses will 
provide for disclosures to various 
Federal, State, and local agencies for 
assisting us in administering our 
programs and/or administering their 
own programs. See the "Supplementary 


Information” section below for specific 
information about the routine uses. 

We are proposing also to make minor 
nonsubstantive changes to the systems 
as necessary. Exerpts from the following 
applicable systems appear with this 
notice: 

(1) 09-60-0058, Master Files of Social 
Security Number, HHS/SSA/OEER; 

(2) 09-60-0059, Earnings Recording 
and Self-Employment Income System, 
HHS/SSA/OEER; 

(3) 09-60-0089, Claims Folders and 
Post-Adjudicative Records of Applicants 
for and Beneficiaries of Social Security 
Benefits, HHS/SSA/OCO; 

(4) 09-60-0090, Master Beneficiary 
Record. HHS/SSA/OURV; and 

(5) 09-60-0103, Supplemental Security 
Income Record, HHS/SSA/OURV. 

We last published systems 09-60- 
0058, 09-60-0059. 09-60-0089, and 09-60- 
0090 in the Federal Register on 
December 7.1979. Vol. 44, No. 237, pages 
70571-70579. We last published system 
09-60-0103 on January 11,1980, Vol. 45, 
No. 8. pages 2401-2404. 

We invite public comments on this 
proposal. 

DATES: The proposed routine uses will 
become effective without further notice 
on October 10,1980 unless we receive 
comments which would result in a 
contrary determination. 
address: Interested individuals, who 
wish, may address comments on this 
proposal to the SSA Privacy Officer, 
Social Security Administration. 6401 
Security Boulevard, Baltimore, 

Maryland 21235. We will make 
comments received available for public 
inspection in Room 4212, West High . 
Rise Building, at the above address. 

FOR FURTHER INFORMATION CONTACT: 

1 . For information about the routine 
use we are proposing to add to system 
09-60-0058 regarding disclosure to third 
parties, contact ^r. Bernard Oehlers, 
Chief, Privacy Branch, Office of 
Regulations, Social Security 
Administration, 6401 Security 
Boulevard, Baltimore, Maryland 21235, 
telephone (301) 594-6978. 

2 . For information about the routine 
use we are proposing to add to systems 
09-60-0058 and 09-60-0059 regarding 
disclosure to Federal, State, or local 
agencies for validating social security 
numbers in administering their income 
or health maintenance programs, 
contact Mr. Robert Thomas, Chief, State 
Programs Interface Branch, Office of 
User Requirements and Validation, 
Social Security Administration, 6401 
Security Boulevard, Baltimore, 
Maryland 21235, telephone (301) 597- 
1835. 


3 . For information about the routine 
use we are proposing to add to systems 
09-60-0090 and 09-60-0103 regarding 
disclosure to the Department of 
Education for the administration of 
student benefits and grants, contact Mr. 
John McHale, Acting Director, Office of 
User Requirements and Validation, 

Social Security Administration. 6401 
Security Boulevard, Baltimore, 

Maryland 21235, telephone (301) 594- 
6812. 

4 . For information about the routine 
uses we are proposing to add to system 
09-60-0103 regarding disclosure to 
Federal, State, or local agencies for 
administering income or health 
maintenance programs, and disclosure 
to the United States Postal Service and 
the Treasury Department for 
investigating lost of stolen checks, 
contact Mr. Bernard Oehlers, Chief, 
Privacy Branch, Office of Regulations, 
Social Security Administration, 6401 
Security Boulevard 21235, telephone 
(301) 594-6978. 

5 . For information about the routine 
we are proposing to add to systems 09- 
60-0058, 09-60-0059, 09-60-0089. and 09- 
60-0090 regarding disclosure to the 
Department of Interior for administering 
the Social Security Act in the Trust 
Territory of the Pacific Islands, contact 
Mr. Joe Rausch, Senior Analyst, Office 
on International Policy, Social Security 
Administration, 112 Professional 
Building, 6401 Security Boulevard, 
Baltimore, Maryland 21235, telephone 
(301) 594-1025. 

SUPPLEMENTARY INFORMATION: We 

maintain information in the above- 
mentioned systems primarily for the 
purpose of administering various social 
security programs. The systems notices 
below contain specific information 
about the systems. 

The Privacy Act allows us to disclose 
information without an individual’s 
consent for "routine use”, that is, 
disclosure for purposes which are 
compatible with the purpose for which 
we collected the information. We 
published a Notice of Proposed 
Rulemaking in the Federal Register on 
April 10,1979, which sets out the criteria 
under which we will disclose 
information pursuant to a routine use. 
Basically, we will disclose information 
where necessary to carry out our 
programs and for use in other programs 
which have purposes similar to the 
purposes of our programs. We consider 
other programs similar to our programs 
when they deal with administering 
income or health maintenance programs, 
e.g.. food stamps program, Aid to 
Families with Dependent Children 
program. Medicaid, and Medicare. In 
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accordance with these criteria, we are 
proposing to add new routine uses to the 
systems below. 

A. Systems Notices 09-600058, Master 
Files of Social Security Number Holders, 
HHS/SSA/OEER; 09-60-0059, Earnings 
Recording and Self-Employment Income 
System, HHS/SSA/OEER; 09-60-0089, 
Claims Folders and Post-Adjudicative 
Records of Applicants and Beneficiaries 
for Social Security Benefits, HHS/SSA/ 
OCO; and 09-60-0090, Master 
Beneficiary Record. HHS/SSA/OURV. 

1. We are proposing to modify a 
routine use currently published with 
these systems notices which provide for 
disclosure to the Department of State for 
administering the Social Security Act in 
foreign countries; the Veterans 
Administration, Regional Office, 
Philippines for administering the Social 
Security Act in the Philippines; and the 
American Institute on Taiwan for 
administering the Social Security Act on 
Taiwan to include a new user category. 
The new user category is the 
Department of Interior which we will 
disclose information to for the purpose 
of administering social security affairs 
in the Trust Territory of the Pacific 
Islands. We are proposing this new user 
category because of the lack of State 
Department representation in the Pacific 
Islands. The Department of Interior 
administers Federal affairs in the Trust 
Territory and has agreed to administer 
the Social Security Act for SSA in the 
Trust Territory. We will limit 
disclosures to that information needed 
to determine initial or continuing 
eligiblity for social security benefits and 
to administer those other provisions of 
the Social Security Act related to receipt 
of benefit payments. The proposed 
routine use is as follows: 

“Disclosure may be made to the 
Department of Interior for administering the 
Social Security Act in the Trust Territory of 
the Pacific Islands; the Veterans 
Administration. Regional Office, Philippines 
for administering the Social Security Act in 
the Philippines; the American Institute on 
Taiwan for administering the Social Security 
Act on Taiwan; and the Department of State 
for administering the Social Security Act in 
foreign countries; through facilities and 
services of these agencies.” 

B. Systems Notices 09-60-0058. 

Master Files of Social Security Number 
I folders, HHS/SSA/OEER and 09-60- 
0059, Earnings Recording and Self- 
Fmployment Income System, HHS/ 
SSA/OEER. 

1. In addition to the modification in 
A.l above, we are proposing to add a 
routine use to these systems which will 
permit us to disclose information to 
various Federal. State, and local 
agencies for the purpose of validating 


social security numbers in administering 
their income or health maintenance 
programs. These agencies will use 
information in these systems to 
determine which individuals may be 
receiving benefits or services 
erroneously under incorrect social 
security numbers. This will assist them 
in combatting fraud and abuse in their 
programs. Accordingly, we are 
proposing the following routine use: 

“Disclosure may be made to Federal, State, 
or local agencies (or agents on their behalf] 
for the purpose of validating social security 
number used in administering cash or non¬ 
cash income maintenance or health 
maintenance programs.” 

2. In addition to the above routine use 
we are proposing to add another routine 
system 09-60-0058 which will permit us 
to disclose information to third parties 
for the purpose of verifying suspect 
documents pertaining to identity or 
status, e.g., birth certificates, drivers 
licenses, or citizenship papers. Such 
third parties could include the 
Immigration and Naturalization Service 
and other agencies or entities that may 
have originally issued the documents. 
The proposed routine use is as follows: 

"Disclosure may be made to third party 
contacts in situations where the party to be 
contacted has. or is expected to have, 
information which will verify documents 
pertaining to identity and/or status when the 
Social Security Administration is unable to 
determine if such documents are authentic.” 

C. Systems Notices 09-60-0090, 

Master Beneficiary Record. HHS/SSA/ 
OURV and 09-60-0103, Supplemental 
Security Income Record, HHS/SSA/ 
OURV. 

1. Public Law 96-88, the Department 
of Education Organization Act, was 
enacted on October 17,1979. This law 
created the Department of Education 
(ED), a new agency separate from the 
former Department of Health, Education, 
and Welfare (now the Department of 
Health and Human Services (DHHS).) 
Prior to enactment of the law, the Office 
of Education was a component of HEW 
(now HHS) and we disclosed 
information to that component on a 
need-to-know basis for the 
administration of student benefits and 
grants. Now that ED is a separate 
agency, we are proposing to adopt a 
routine use which will permit us to 
continue to provide DE with the data. 
The routine use is as follows: 

"Disclosure may be made to the 
Department of Education for determining the 
eligibility of applicants for Basic Educational 
Opportunity grants.” 

D. System Notice 09-60-0103, 
Supplemental Security Income Record, 
HHS/SSA/OURV. 


In addition to the routine use in item C 
above. w6 are proposing to add three 
additional routine uses to system 09-60- 
0103. 

1. The SSI payments an individual 
receives may affect his or her eligibility 
to, or amount of, benefits under an 
income or health maintenance program 
which may be administered by a 
Federal, State, or local agency. It is 
necessary in some instances for us to 
provide these agencies with information 
about an individual's eligibility to social 
security benefits or services in order 
that they may effectively administer 
their programs. Accordingly, we are 
proposing the following routine use: 

“Disclosure may be made to Federal, State, 
or local agencies (or agents on their behalf) 
for administering cash or non-cash income 
maintenance or health maintenance 
programs." 

2. There are times when an 
individual's SSI check may become lost, 
stolen, or unlawfully negotiated. When 
this happens, it is necessary that we 
disclose information to the United 
States Postal Service and the Treasury 
Department so that they may investigate 
these cases. In the past, we disclosed 
the necessary information only with the 
consent of the subject individual. We 
are now proposing the following routine 
uses: 

“Disclosure may be made to the United 
States Postal Service for investigating the 
alleged theft, forgery, or unlawful negotiation 
of supplemental security income checks." 

“Disclosure may be made to the Treasury 
Department for investigating the alleged theft, 
forgery, or unlawful negotiation of 
supplemental security income checks." 

In addition to proposing the above 
new routine uses, we are making 
nonsubstantive changes to the notices 
which will make them more complete. 
These changes will not alter the 
character of the notices in any manner. 

We maintain records in the above 
systems manually and in automated 
form. We have established system 
security for the automated records in 
accordance with National Bureau of 
Standards guidelines and the 
Department’s ADP System Manual, 

“Part 6, ADP System Security”. This 
includes maintaining the automated 
records in an enclosure attended by 
security guards and issuing special 
badges to all personnel authorized to 
enter the secured area. We safeguard 
manual records by storing them in 
locked cabinets, limiting access to the 
records to personnel authorized to work 
with the records, and employing armed 
security guards at entrances and exits of 
building which house the records. The 
Privacy Act prescribes specific penalties 
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for unauthorized disclosures and these 
provisions have been explained to all 
individuals working the records. 

We have prepared the above routine 
uses in accordance with the principles 
and requirements of the Privacy Act. our 
Regulation No. 1 (20 CFR Part 401), and 
our proposed regulation, “Disclosure of 
Official Records About Individuals'*. 
Federal Register April 10.1979, pages 
21498-21502. Therefore, we anticipate no 
untoward effect on the privacy of 
individuals. 

Dated: August 18.1980. 

William J. Driver, 

Commissioner of Social Security. 

09-60-0058 
SYSTEM NAME: 

Master files of Social Security Number 
Holders HHS SSA OEER. 
***** 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES*. 
***** 

Disclosure may be made to the 
Department of Interior for administering 
the Social Security Act in the Trust 
territory of the Pacific Islands; the 
Veterans Administration, Regional 
Office, Phillippines for administering the 
Social Security Act in the Philippines; 
the American Institute on Taiwan for 
administering the Social Security Act on 
Taiwan; and the Department of State for 
administering the Social Security Act in 
foreign countries; through facilities and 
services of these agencies. 

Disclosure may be made to Federal. 
State, or local agencies (or agents on 
their behalf) for the purpose of 
validating social security number used 
in administering cash or non-cash 
income maintenance of health 
maintenance programs. 

Disclosure may be made to third party 
contacts in situations where the party to 
be contacted has, or is expected to have, 
information which will verify documents 
pertaining to identity and/or status 
when the Social Security Administration 
is unable to determine if such 
documents are authentic. 
***** 

09-60-0059 
SYSTEM NAME: 

Earnings Recording and Self- 
Employment Income System HHS SSA 
OEER. 

***** 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 
***** 


Disclosure may be made to the 
Department of Interior for administering 
the Social Security Act in the Trust 
Territory of the Pacific Islands; the 
Veterans Administration, Regional 
Office, Philippines for administering the 
Social Security Act in the Philippines; 
the American Institute on Taiwan for 
administering the Social Security Act on 
Taiwan; and the Department of State for 
administering the Social Security Act in 
foreign countries; through facilities and 
services of these agencies. 

Disclosure may be made to Federal. 
State, or local agencies (or agents on 
their behelf) for the purpose of 
validating social security number used 
in administering cash or non-cash 
income maintenance or health 
maintenance programs. 
***** 

09-60-0089 
SYSTEM NAME: 

Claims folders and Post-Adjudicative 
Records of Applicants and Beneficiaries 
for Social Security Administration 
Benefits HHS SSA OCO. 


ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 
***** 

Disclosure may be made to the 
Department of Interior for administering 
the Social Security Act in the Trust 
Territory of the Pacific Islands; the 
Veterans Administration, Regional 
Office, Philippines for administering the 
Social Security Act in the Philippines; 
the American Institute on Taiwan for 
administering the Social Security Act on 
Taiwan; and the Department of State for 
administering the Social Security Act in 
foreign countries; through facilities and 
services of these agencies. 
***** 

09-60-0090 
SYSTEM NAME: 

Master Beneficiary Record HHS SSA 
OURV. 

***** 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 
***** 

Disclosure may be made to the 
Department of Interior for administering 
the Social Security Act in the Trust 
Territory of the Pacific Islands; the 
Veterans Administration, Regional 
Office, Philippines for administering the 
Social Security Act in the Philippines; 
the American Institute on Taiwan for 
administering the Social Security Act on 


Taiwan; and the Department of State for 
administering the Social Security Act in 
foreign countries; through facilities and 
services of these agencies. 

Disclosure may be made to the 
Department of Education for 
determining the eligibility of applicants 
for Basic Educational Opportunity 
grants. 

***** 

09-60-0103 
SYSTEM NAME: 

Supplemental Security Income Record 
HHS SSA OURV. 

***** 

ROUTINE USES OF RECOROS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 
***** 

Disclosure may be made to the 
Department of Education for 
determining the eligibility of applicants 
for Basic Opportunity grants. 

Disclosure may be made to Federal. 
State, or local agencies (or agents on 
their behalf) for administering cash or 
non-cash income maintenance or health 
maintenance programs. 

Disclosre may be made to the United 
States Postal Service for investigating 
the alleged theft, forgery, or unlawful 
negotiation of supplemental security 
income checks. 

Disclosre may be made to the 
Treasury Department for investigating 
the alleged theft, forgery, or unlawful 
negotiation of supplemental security 
income checks. 

|FR Doc 80-27767 0-0-80; 8:45 am) 

BILLING CODE 4110-07-M 


Privacy Act Of 1974; Report of New 
Routine Use 

agency: Social Security Administration 
(SSA), Department of Health and 
Human Services (HHS). 
action: Notification of new routine use. 

summary: In accordance with 5 U.S.C. 
552a(3)(ll), we are proposing to add a 
new routine use to a number of notices 
of systems of records. The systems may 
contain, among other data. Internal 
Revenue Service (IRS) tax return data 
(for example, data derived from IRS 
income tax returns). The purpose of the 
proposed routine use is to allow IRS 
access to the systems to conduct an 
audit of SSA's compliance with the 
safeguard provisions of the Internal 
Revenue Code (IRC) of 1954, as 
amended. Excerpts from the applicable 
systems appear with this notice. We last 
published all of the systems, except 
systems 09-60-0103 and 09-60-0213, in 
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the Federal Register on October 9,1979, 
Vol. 44. No. 196, Book 2 of 2, pages 
58416-58492. We last published system 
09-60-0103 on January 11,1980, Vol 45, 
No. 8, pages 2401-2404 and system 09- 
60-0213 on April 2.1980, Vol. 45, No 65. 
pages 21715-21717. 

We invite public comments on this 
proposal. 

dates: The proposed new routine use 
will become effective October 10,1980, 
without further notice, unless we receive 
comments on or before that date which 
would result in a contrary 
determination. 

addresses: Interested individuals, who 
wish, may address comments on this 
proposal to the SSA Privacy Officer, 
Room 4212, West High Rise Building, 
Social Security Administration, 6401 
Security Boulevard, Baltimore, 

Maryland 21235. Comments received 
will be available for public inspection at 
the above address. 

FOR FURTHER INFORMATION CONTACT*. 

Bernard A Oehlers, Chief, Privacy 
Branch, Social Security Administration, 
6401 Security Boulevard, Baltimore, 
Maryland 21235, telephone (301) 594- 

6978. 

SUPPLEMENTARY INFORMATION: We 

maintain IRS tax return data in many of 
our Privacy Act systems of records, 
primarily for determining prospective 
claimants’ eligibility to social security 
benefits. In the majority of the systems, 
the tax return data is commingled with 
other SSA personal data. Although we 
maintain and use the tax return data 
when administering our programs, IRS 
maintains some control over the data. 

Section 6103(p)(4) of the IRC requires 
us to establish safeguards to protect tax 
return data in our possession. IRS may 
periodically audit our maintenance of 
the data to determine if our safeguards 
comply with the law. These audits 
involve a review of the tax return data 
in our systems of records and the 
applicable safeguards. We are proposing 
to add the following routine use to the 
systems listed below to permit IRS 
access to the systems for the purpose of 
reviewing tax return data and 
applicable safeguards. 

“Disclosure may be made to the Internal 
Revenue Service. Treasury Department, as 
necessary, for the purpose of auditing the 
Social Security Administration's compliance 
with safeguard provisions of the Internal 
Revenue Code of 1954, as amended.” 

The Privacy Act allows us to disclose 
information under a routine use when 
the information will be used for a 
purpose which is compatible with the 
purpose for which we collected the 
information. We published a Notice of 
Proposed Rulemaking in the Federal 


Register on April 10,1979, which sets 
out the criteria under which we will 
disclose information pursuant to a 
routine use. Basically, we will disclose 
information where necessary to carry 
out our programs. Also, we will disclose 
information for use in other programs 
which have purposes similar to those of 
our own programs, or as required by 
law. Since the establishment of 
safeguards is a condition to our 
maintenance and use of tax return data 
for administering social secruity 
programs, we feel that the above routine 
use is appropriate. 

We have prepared the proposed 
routine use in accordance with the 
principles and requirements of the 
Privacy Act, our Regulation No. 1 (20 
CFR Part 401), and our proposed 
regulation, “Disclosure of Official 
Records About Individuals,” Federal 
Register, April 10,1979, pages 21496- 
21502. Therefore, we expect no 
unfavorable effect on the privacy rights 
of individuals. 

Dated: August 22,1980. 

William J. Driver, 

Commissioner of Social Security. 

09-60-0003 
SYSTEM NAME: 

Hearing File and Attorney Fee File 
HHS SSA OHA. 

***** 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 
***** 

Disclosure may be made to the 
Internal Revenue Service, Treasury 
Department, as necessary, for the 
purpose of auditing the Social Security 
Administration's compliance with 
safeguard provisions of the Internal 
Revenue Code of 1954, as amended. 


09-60-0004 

SYSTEM NAME: 

Appeals File HHS SSA OHA. 
***** 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 
***** 

Disclosure may be made to the 
Internal Revenue Service. Treasury 
Department, as necessary, for the 
purpose of auditing the Social Security 
Administration’s compliance with 
safeguard provisions of the Internal 
Revenue Code of 1954, as amended. 


09-60-0005 
SYSTEM NAME: 

Administrative Law Judge File HHS 
SSA OHA. 

***** 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 
***** 

Disclosure may be made to the 
Internal Revenue Service, Treasury 
Department, as necessary, for the 
purpose of auditing the Social Security 
Administration’s compliance with 
safeguard provisions of the Internal 
Revenue Code of 1954, as amended. 
***** 

09-60-0006 

SYSTEM NAME: 

Storage of Hearing Records: Tape 
Cassettes and Audiograph Discs HHS 
SSA OHA. 

***** 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 
***** 

Disclosure may be made to the 
Internal Revenue Service, Treasury 
Department, as necessary, for the 
purpose of auditing the Social Security 
Administration’s compliance with 
safeguard provisions of the Internal 
Revenue Code of 1954, as amended. 
***** 

09-60-0038 
SYSTEM NAME: 

Employee Identification Card Files 
(Building Passes) HHS SSA OA. 

* * « • • 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 
***** 

Disclosure may be made to the 
Internal Revenue Service, Treasury 
Department, as necessary, for the 
purpose of auditing the Social Security 
Administration’s compliance with 
safeguard provisions of the Internal 
Revenue Code of 1954, as amended. 
***** 

09-60-0040 

SYSTEM NAMES: 

Quality Review System HHS SSA 
OMBP. 

***** 
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ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

• * * * * 

Disclosure may be made to the 
Internal Revenue Service, Treasury 
Department, as necessary, for the 
purpose of auditing the Social Security 
Administration’s compliance with 
safeguard provisions of the Internal 
Revenue Code of 1954, as amended. 

09-60-0042 
SYSTEM NAME: 

Quality Review Casefile HHS SSA 
OA. 

» • • • « 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 
***** 

Disclosure may be made to the 
Internal Revenue Service, Treasury 
Department, as necessary, for the 
purpose of auditing the Social Security 
Administration's compliance with 
safeguard provisions of the Internal 
Revenue Code of 1954, as amended. 

* • • • • 

09-60-0050 

SYSTEM name: 

Completed Determination Record— 
Continuing Disability Determinations 
HHS SSA OCO. 


ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 
***** 

Disclosure may be made to the 
Internal Revenue Service. Treasury 
Department, as necessary, for the 
purpose of auditing the Social Security 
Administration’s compliance with 
safeguard provisions of the Internal 
Revenue Code of 1954, as amended. 
***** 

09-60-0051 

SYSTEM NAME: 

Administrative Disallowance Records 
for Technical Denials HHS SSA OCO. 

***** 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 
***** 

Disclosure may be made to the 
Internal Revenue Service. Treasury 
Department, as necessary, for the 
purpose of auditing the Social Security 
Administration’s compliance with 


safeguard provisions of the Internal 
Revenue Code of 1954, as amended. 
***** 

09-60-0060 

f 

SYSTEM NAME: 

Correspondence File of the Office of 
Central Operations HHS SSA OCO. 
***** 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

* * * * * 

Disclosure may be made to the 
Internal Revenue Service, Treasury 
Department, as necessary, for the 
purpose of auditing the Social Security 
Administration’s compliance with 
safeguard provisions of the Internal 
Revenue Code of 1954, as amended. 

• * * • « 

09-60-0077 
SYSTEM NAME: 

Congressional Inquiry File HHS SSA 
ORC. 

***** 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

• * * * * 

Disclosure may be made to the 
Internal Revenue Service, Treasury 
Department, as necessary, for the 
purpose of auditing the Social Security 
Administration's compliance with 
safeguard provisions of the Internal 
Revenue Code of 1954, as amended. 
***** 

09-60-0078 
SYSTEM name: 

Public Inquiry Correspondence File 
HHS SSA ORC. 

***** 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 
***** 

Disclosure may be made to the 
Internal Revenue Service, Treasury 
Department, as necessary, for the 
purpose of auditing the Social Security 
Administration's compliance with 
safeguard provisions of the Internal 
Revenue Code of 1954, as amended. 
***** 

09-60-0080 
SYSTEM name: 

Problem Case File HHS SSA OURV. 


ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 
***** 

Disclosure may be made to the 
Internal Revenue Service, Treasury 
Department, as necessary, for the 
purpose of auditing the Social Security 
Administration’s compliance with 
safeguard provisions of the Internal 
Revenue Code of 1954, as amended. 


09-60-0081 
SYSTEM NAME: 

Problem Case File (Supplement 
Security Income) HHS SSA ORC. 
***** 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS ANO THE PURPOSES OF SUCH USES: 

• * * * • 

Disclosure may be made to the 
Internal Revenue Service. Treasury 
Department, as necessary, for the 
purpose of auditing the Social Security 
Administration's compliance with 
safeguard provisions of the Internal 
Revenue Code of 1954, as amended. 
***** 

09-60-0089 
SYSTEM NAME: 

Claims Folders and Post-Adjudicative 
Records of Applicants and Beneficiaries 
for Social Security Administration 
Benefits HHS SSA OCO. 

* • • • • 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS ANO THE PURPOSES OF SUCH USES: 
***** 

Disclosure may be made to the 
Internal Revenue Service, Treasury 
Department, as necessary, for the 
purpose of auditing the Social Security 
Administration’s compliance with 
safeguard provisions of the Internal 
Revenue Code of 1954. as amended. 

• • • • • 

09-60-0097 
SYSTEM NAME: 

Program Integrity Case Files HHS 
SSA OA. 

***** 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 
***** 

Disclosure may be made to the 
Internal Revenue Service, Treasury 
Department, as necessary, for the 
purpose of auditing the Social Security 
Administration's compliance with 
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safeguard provisions of the Internal 
Revenue Code of 1954, as amended. 

* * * * * 

09 - 60-0103 
SYSTEM name: 

Supplemental Security Income Record 
HHS SSA OURV. 

***** 

ROUTINE USES OP RECOROS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 
***** 

Disclosure may be made to the 
Internal Revenue Service, Treasury 
Department, as necessary, for the 
purpose of auditing the Social Security 
Administration’s compliance with 
safeguard provisions of the Internal 
Revenue Code of 1954, as amended. 
***** 

* 

09 - 60-0128 
SYSTEM NAME: 

Retirement, Survivors and disability 
Insurance Claims Study HHS SSA OA. 
***** 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS ANO THE PURPOSES OF SUCH USES: 
***** 

Disclosure may be made to the 
Internal Revenue Service, Treasury 
Department, as necessary, for the 
purpose of auditing the Social Security 
Administration’s compliance with 
safeguard provisions of the Internal 
Revenue Code of 1954, as amended. 


09 - 60-0129 
SYSTEM NAME: 

Adjudication of Supplemental 
Security Income Claims Study HHS SSA 
OA. 

***** 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 
***** 

Disclosure may be made to the 
Internal Revenue Service, Treasury 
Department as necessary, for the 
purpose of auditing the Social Security 
Administration’s compliance with 
safeguard provisions of the Internal 
Revenue Code of 1954, as amended. 
***** 

09 - 60-0186 

SYSTEM NAME: 

Litigation Master Record File HHS 
SSA OR. 

***** 


ROUTINE USES OF RECORDS MAINTAINED IN 
THE 8YSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 
***** 

Disclosure may be made to the 
Internal Revenue Service. Treasury 
Department, as necessary, for the 
purpose of auditing the Social Security 
Administration’s compliance with 
safeguard provisions of the Internal 
Revenue Code of 1954, as amended. 


09 - 60-0210 
SYSTEM NAME: 

Record of Individuals Authorized 
Entry to Secured Electronic Data 
Processing (EDP) Area. HHS SSA 
OMBP. 

***** 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS ANO THE PURPOSES OF SUCH USES: 
***** 

Disclosure may be made to the 
Internal Revenue Service, Treasury 
Department, as necessary, for the 
purpose of auditing the Social Security 
Administration's compliance with 
safeguard provisions of the Internal 
Revenue Code of 1954, as amended. 
***** 

09 - 60-0214 
SYSTEM NAME: 

Personal Identification Number File 
(PINFile) HHS SSA OA. 
***** 

ROUTINE USES OF RECOROS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 
***** 

Disclosure may be made to the 
Internal Revenue Service. Treasury 
Department, as necessary, for the 
purpose of auditing the Social Security 
Administration’s compliance with 
safeguard provisions of the Internal 
Revenue Code of 1954, as amended. 
***** 

09 - 60-0213 

SYSTEM NAME: 

Quality Review of Hearing Process, 
HHS SSA OHA. 


ROUTINE USES OF RECORDS MAINTAINED IN 
THE 8YSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 
***** 

Disclosure may be made to the 
Internal Revenue Service, Treasury 
Department, as necessary, for the 
purpose of auditing the Social Security 
Administration’s compliance with 


safeguard provisions of the Internal 
Revenue Code of 1954, as amended. 


***** 

(KR Doc. 80-27788 Filed 9-0-80. 8;45 amj 

BILLING CODE 4110-07-M 


DEPARTMENT OF THE INTERIOR 

National Park Service 

Upper Delaware Citizens Advisory 
Council Meeting 

Notice is hereby given in accordance 
with the Federal Advisory Committee 
Act that a meeting of the Upper 
Delaware Citizens Advisory Council 
will be held at 7:00 p.m., September 28, 
1980, at the Arlington Hotel, 
Narrowsburg, New York. The Advisory 
Council was established by Pub. L. 95- 
625, Section 704(f) to encourage 
maximum public involvement in the 
development and implementation of 
plans and programs authorized by the 
Act and section noted above. The 
Council is to meet and report to the 
Delaware River Basin Commission, to 
the secretary of the Interior and to the 
Governors of New York and 
Pennsylvania on the preparation of a 
management plan and on programs 
which relate to land and water use in 
the Upper Delaware region. 

The matters to be discussed at this 
meeting include: 

1. Implementation of Section 704 of 
the National Parks and Recreation Act 
of 1978. 

2. New Business 

The meeting will be open to the 
public. Any member of the public may 
file with the Council a written statement 
concerning the matters to be discussed. 
The statement should be addressed to 
the Council c/o Upper Delaware 
National Scenic and Recreational River, 
Drawer C, Narrowsburg, NY 12764. 

Persons wishing further information 
concerning this meeting, or who wish to 
submit written statements, may contact 
John T. Hutzky, Area Manager, Upper 
Delaware National Scenic and 
Recreational River, Drawer C, 
Narrowsburg, NY 12764, phone 914-252- 
3947. 

Minutes of the meeting will be 
available for inspection four weeks after 
the meeting at the temporary 
headquarters of the Upper Delaware 
National Scenic and Recreational River 
in Narrowsburg, NY. 
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Dated: September 2. 1980. 

James W. Coleman Jr„ 

Acting Regional Director\ Mid-Atlantic 
Region. 

|FR Doc. 80-27853 Filed 8-0-80; 845 am| 

BILLING CODE 4310-70-M 


Water and Power Resources Service 

Contract Negotiations With the Ute 
Mountain Ute Indian Tribe; Intent To 
Continue Repayment Contract 
Negotiations 

In accordance with procedures 
established by the Department of the 
Interior concerning public participation 
in repayment contract negotiations. 
Water and Power Resources service 
intends to continue negotiations with 
the Ute Mountain Ute Indian Tribe, 
Towaoc, Colorado, for the repayment of 
construction, operation, and 
maintenance of a portion of the Dolores 
Project in Colorado. The Dolores Project 
was authorized as a participating 
project of the Colorado River Storage 
Project (CRSP) by the act of April 11. 
1956 (70 Stat. 105). The contract will be 
negotiated pursuant to the Reclamation 
Project Act of 1939 (53 Stat. 1187) and 
the CRSP Act. 

The Dolores Project would provide 
22,900 acre-feet of water for the full 
service irrigation of 7,500 acres of 
reservation land; 1,000 acre-feet of water 
for municipal and industrial use by the 
Tribe; and 800 acre-feet of water for 
recreation, fish and wildlife 
enhancements. The repayment 
obligation association with Indian 
irrigation water will be deferred as long 
as the lands involved remain in Indian 
ownership pursuant to the Colorado 
River Storage Act which extends the 
Leavitt Act of July 1,1932 (47 Stat. 564). 

The public is invited to submit written 
comments on the form of the proposed 
contract not later than 30 days after the 
completed contract draft is declared to 
be available to the public. 

For further information about 
scheduled meetings and copies of the 
proposed contract form, please contact 
R. W. Radcliffe, Project Construction 
Engineer. 60 S. Cactus, or P.O. Box Q, 
Cortez. Colorado 81321, telephone (303) 
565^1473. Ail meetings scheduled by the 
Service with the potential contractors 
for the purpose of discussing terms and 
conditions of the proposed contract 
shall be open to the general public as 
observers. Advance notice of such 
meetings shall be furnished to those 
parties requesting such notice from the 
office identified above. All written 
correspondence concerning the 
proposed contract shall be made 


available to the general public pursuant 
to the terms and conditions of the 
Freedom of Information Act (80 Stat. 
383), as amended. 

Dated: September 2,1980. 

Clifford ). Barrett, 

Assistant Commissioner of Water and Power 
Resources. 

|re Doc. 80-27580 Filed £-*-80: 8:45 am] 

BILLING CODE 4310-0*-*! 


Office of the Secretary 

Privacy Act of 1974; New System of 
Records 

Notice is hereby given that the Office 
of Personnel, Department of the Interior 
has created a new system of records. 

The new system contains files on 
employees which document an 
employee’s work performance problems 
and the progress made to correct the 
problems through the Employee 
Counseling Services Program, and the 
new system is known as the Employee 
Counseling Services Program Records— 
Interior, Office of the Secretary—100. 

Comments on the proposed new 
system should be submitted to the 
Departmental Privacy Act Officer, 

Office of Administrative Services, Office 
of the Secretary, U.S. Department of the 
Interior, Washington, D.C. 20240. Copies 
of any comments received may be 
inspected in Room 5417, Main Interior 
Building, 18th & E Streets. NW., 
Washington, D.C. 20240. All comments 
received on or before October 10,1980, 
will be considered. 

Dated: September 2.1980. 

William L. Kendig, 

Deputy Assistant Secretaryr of the Interior. 

Narrative Statement 

System name: Employee Counseling 
Services Program Records—Interior, 
Office of the Secretary—100. 

1. Purpose of the System of Records: 
These records are used to document the 
nature of an employee’s work 
performance problem and progress 
made to correct the problem and to 
record an individual’s participation in, 
and the results of, community or private 
referrals for solution of personal 
problems, rehabilitation or treatment. 

2. Authority: The authority for 
maintenance of this system is contained 
in: (1) 5 U.S.C. 301 and 7901, Pub. L. 79- 
658. (2) The Drug Abuse and Treatment 
Act of 1972. Pub. L. 92-255, 21 U.S.C. 
1101,1108, et seq., (3) The 
Comprehensive Alcohol Abuse and 
Alcoholism Prevention Act of 1972, Pub. 
L 91-616, U.S.C. 4541 et seq.. (4) OMB 
Circular No. A-72, Federal Employees 


Occupational Health Service, (5) 44 
U.S.C. 3101. 

3. Probable and/or Potential Effects 
on the Privacy of People: The potential 
effect is that these records and 
information in these records may 
disclose information about an 
individual’s mental or physical 
condition and associated personal 
problems. However, disclosures of these 
records beyond officials of the 
Department Employee Counseling 
Services Program having bona fide need 
for them or to the person to whom they 
pertain, will be rarely made. Disclosures 
of information pertaining to an 
individual with a history of alcohol or 
drug abuse will be limited in compliance 
with the restrictions of the 
confidentiality of Alcohol and Drug 
Abuse Patient Record Regulations, 42 
CFR Part 2. Disclosures of records 
pertaining to the physical and mental 
fitness of employees are, as a matter of 
Departmental policy, afforded the same 
degree of confidentiality. 

4. The Effect on States and the 
Principle of the ‘Separation of Powers": 
This new system of records will not 
affect states nor will it adversely affect 
the principle of separation of powers. 

5. Security Provided for the System: 
These records are maintained in locked 
file cabinets with access strictly limited 
to employees directly involved in the 
Employee Counseling Services Program 
with an alcohol and drug abuse 
prevention function as defined in 42 CFR 
Part 2. 

INTERIOR/OS—100 
SYSTEM name: 

Employee Counseling Services 
Program Records—Interior, Office of the 
Secretary—100 

system location: 

This system of records i9 located: 

(1) Office of Personnel, Office of the 
Secretary, U.S. Department of the 
Interior, 18th and C Streets, NW., 
Washington. D.C. 20240. 

(2) Contractor^) providing counseling 
services. 

(3) Bureau Headquarters Personnel 
Offices. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 

system: 

Department of the Interior employees 
and their families who seek, are 
referred, and/or receive assistance 
through the Employee Counseling 
Services Program (ECSP). 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Records in this system include 
documentation of visits to employee 
counselors (Federal. State, local 
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government or private) and the problem 
assessment, recommended plan of 
action to correct the major issue, referral 
to community or private resource for 
assistance with personal problems, 
referral to community or private 
resource for rehabilitation or treatment, 
results of referral, and other notes or 
records of discussions held with the 
employee made by the ECSP counselor. 
Additionally, records in this system may 
include documentation of treatment by a 
therapist or at a Federal, State, local 
government, or private institution. 

AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 

5 U.S.C. 301 and 7901, 21 U.S.C. 1101 
and 1108. 42 U.S.C. 4541 and 4561, 44 
U.S.C. 3101, OMB Circular A-72. 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

These records are used by the 
Employee Counseling Services Program 
Counselor to document the nature of an 
individual’s work performance problem 
and progress made to correct the 
problem. The primary uses of these 
records are: (1) For the ECSP counselor 
to document the nature of an 
individual’s work performance problem 
and progress made to correct the 
problem, and, (2) Record an individual’s 
participation in, and the results of, 
community or private referrals for 
solution of personal problems, 
rehabilitation, or treatment programs. 

These records and information may 
be used: 

(1) To disclose information to the 
Department of Justice or other 
appropriate Federal agencies in 
defending claims against the United 
States when the claim is based upon an 
individual’s mental or physical 
condition and is alleged to have arisen 
because of activities of the Department 
in connection with the individual. 

(2) To disclose information to 
qualified personnel for the purpose of 
conducting scientific research, 
management audits, financial audits, or 
program evaluation, but such personnel 
may not identify, directly or indirectly, 
any individual patient in any report or 
otherwise disclose patient identities in 
any manner (when such records are 
provided to qualified researchers 
employed by DOI, all patient identifying 
information will be removed). 

(3) Transfer to the U.S. Department of 
Justice in the event of litigation 
involving the records or the subject 
matter of the records. 

(4) Transfer, in the event there is 
indicated a violation or potential 


violation of a statute, regulation, rule, 
order or license, whether civil, criminal 
or regulatory in nature, to the 
appropriate agency or agencies, whether 
Federal, State, local or foreign, charged 
with the responsibility of investigation 
or prosecuting such violation or charged 
with enforcing or implementing the 
statute, rule, regulation, order or license 
violated or potentially violated. 

(5) Disclosure to a Federal. State or 
local agency maintaining civil, criminal, 
or other relevant enforcement 
information or other pertinent 
information, such as current licenses, if 
necessary to obtain information relevant 
to an agency decision concerning the 
hiring or retention of an employee, the 
issuance of a security clearance, the 
letting of a contract, or the issuance of a 
license, grant or other benefit. 

(6) Disclosure to a Federal agency, in 
response to its request, in connection 
with the hiring or retention of an 
employee, the issuance of a security 
clearance, the reporting of an 
investigation of an employee, the letting 
of a contract or the issuance of a 
license, grant of other benefit by the 
requesting agency, to the extent that the 
information is relevant and necessary to 
the requesting agency’s decision on the 
matter. 

Note.—Disclosures of information 
pertaining to an individual with a history of 
alcohol or drug abuse must be limited in 
compliance with the restrictions of the 
confidentiality of Alcohol and Drug Abuse 
Patient Records Regulations. 42 CFR Part 2. 
Disclosure of records pertaining to the 
physical and mental fitness of employees are. 
as a matter of Department policy, afforded 
the same degree of confidentiality. 

POLICIES AND PRACTICES FOR STORAGE, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM. 

STORAGE: 

These records are maintained in file 
folders. 

retrievability: 

These records are retrieved by the 
name of the individual on whom they 
are maintained. 

safeguards: 

These records are maintained in 
locked file cabinets with access strictly 
limited to employees directly involved in 
the Department’s Employee Counseling 
Service Program alcohol and drug abuse, 
prevention function as that term is 
defined in 42 CFR Part 2. 

RETENTION ANO DISPOSAL: 

Records are maintained for three to 
five years after the employee or family 
member’s last contact with the ECSP 


prevention function or until the 
employee’s separation or transfer, 
whichever comes first. Records are 
destroyed by shredding or burning. 

SYSTEM MANAGER(S) ANO ADDRESS: 

Department: Program Administrator. 
Employee Counseling Services Program. 
Office of Personnel, Department of the 
Interior. 18th & C Streets, NW„ 
Washington. D.C. 20240. 

Bureaus: Bureau Headquarters 
Personnel Officers or other officials 
designated by the bureau head or 
Assistant Secretary—Policy, Budget and 
Administration as appropriate, after 
consultation with the Program 
Administrator. Addresses for such 
officials are listed in the appendix to the 
publication containing these system 
notices. 

NOTIFICATION PROCEDURE: 

Department employees wishing to 
inquire whether this system of records 
contains information about them should 
contact the Department of the Interior 
Employee Counseling Services Program 
Coordinator who arranged for 
counseling or referral. Individuals must 
furnish their name and date of birth for 
their records to be located and 
identified. 

RECORD ACCESS PROCEDURES: 

Same as notification above. Any 
individual must also follow the 
Department Privacy Act Regulations 
regarding verification of identity and 
access to records (See 43 CFR 2.62). 

CONTESTING RECORDS PROCEDURES: 

Department employees wishing to 
request amendment to these records 
should contact the Department 
Employee Counseling Services Program 
Coordinator who arranged for 
counseling or referral. An individual 
must follow the Department’s Privacy 
Act Regulations regarding verification of 
identity and amendment of records (See 
43 CFR 2.70). 

RECORD SOURCE CATEGORIES: 

Information in this system of records 
comes from the individual to whom it 
applies, the supervisor of the individual 
if the individual was referred by a 
supervisor, the Employee Counseling 
Services Program staff who records the 
counseling session, and therapists or 
institutions used as referrals or 
providing treatment. 

[FR Doc. 80-27798 Filed 9-9-80: 8:45 am) 

BILLING CODE 4310-10-44 
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INTERSTATE COMMERCE 
COMMISSION 

Motor Carriers; Permanent Authority 
Decisions; Decision-Notice 

The following applications, filed on or 
after July 3,1980, are governed by 
Special Rule 247 of the Commission’s 
Rules of Practices, see 49 CFR 1100.247. 
Special rule 247 was published in the 
Federal Register on July 3.1980, at 45 FR 
45539. 

Persons wishing to oppose an 
application must follow the rules under 
49 CFR 1100.247(B). Applications may be 
protested only on the grounds that 
applicant is not fit, willing, and able to 
provide the transportation service and 
to comply with the appropriate statutes 
and Commission regulations. A copy of 
any application, together with 
applicant’s supporting evidence, can be 
obtained from any applicant upon 
request and payment to applicant of 
$ 10 . 00 . 

Amendments to the request for 
authority are not allowed. Some of the 
applications may have been modified 
prior to publication to conform to the 
Commission’s policy of simplifying 
grants of operating authority. 

Findings 

With the exception of those 
applications involving duly noted 
problems (e.gs., unresolved common 
control, fitness, water carrier dual 
operations, or jurisdictional questions) 
we find, preliminarily, that each 
applicant has demonstrated its proposed 
service warrants a grant of the 
application under the governing section 
of the Interstate Commerce Act. Each 
applicant is fit. willing, and able to 
perform the service proposed, and to 
conform to the requirements of Title 49, 
Subtitle IV, United States Code, and the 
Commission’s regulations. Except where 
noted, this decision is neither a major 
Federal action significantly affecting the 
quality of the human environment nor a 
major regulatory action under the 
Energy Policy and Conservation Act of 
1975. 

In the absence of legally sufficient 
protests in the form of verified 
statements filed by October 27,1980 (or, 
if the application later becomes 
unopposed) appropriate authority will 
be issued to each applicant (except 
those with duly noted problems) upon 
compliance with certain requirements 
which will be set forth in a notice that 
the decision-notice is effective. Within 
60 days after publication an applicant 
may file a verified statement in rebuttal 
to any statement in opposition. 


To the extent that any of the authority 
granted may duplicate an applicant’s 
other authority, the duplication shall be 
construed as conferring only a single 
operating right. 

Note.—All applications are for authority to 
operate as a motor common carrier in 
interstate or foreign commerce over irregular 
routes, unless noted otherwise. Application 
for motor contract carrier authority are those 
where service is for a named shipper "under 
contract". 

Volume No. OP5-009 

Decided: August 29,1980. ' 

By the Commission, Review Board Number 
3. Members Parker, Fortier, and Hill. 

MC110328 (Sub-20F), filed August 18. 
1980. Applicant: ROY A. LEIPHART 
TRUCKING, INC., 1298 Toronita St.. 
York. PA 17402. Representative: Dixie C. 
Newhouse, P.O. Box 1417, Hagerstown, 
MD 21740. Transporting general 
commodities (except used household 
goods, hazardous or secret materials, 
and sensitive weapons and munitions), 
for the United States Government, 
between points in the U.S. 

MC 117119 (Sub-830F). filed August 12. 
1980. Applicant: WILLIS SHAW 
FROZEN EXPRESS. INC., P.O. Box 188, 
Elm Springs, AR 72728. Representative: 
L. M. McLean (same address as 
applicant). Transporting general 
commodities (except household goods, 
hazardous or secret materials, and 
sensitive weapons and munitions), for 
the United States Government, between 
points in the U.S. 

MC 144368 (Sub-6F), filed August 11, 
1980. Applicant: GENPAT, INC., 15224 
Dixie Highway, Harvey, IL 60426. 
Representative: Leonard R. Koflcin, 39 
So. LaSalle St., Chicago, IL 60603. 
Transporting general commodities 
(except household goods as defined by 
the Commission, hazardous or secret 
materials, and sensitive weapons and 
munitions), for the United States 
Government, between points in the U.S. 

MC 149118 (Sub-2F), filed August 12. 
1980. Applicant: BEST WAY 
TRANSPORT. INC., d.b.a. BEST 
TRANSPORT. INC., 3841 No. Columbia 
Blvd., Portland, OR 97217. 
Representative: Michael D. Crew, 1700 
Standard Plaza, Portland, OR 97204. 
Transporting general commodities 
(except household goods as defined by 
the Commission, hazardous or secret 
materials, and sensitive weapons and 
munitions), for the United States 
Government, between points in the U.S. 

MC 149388 (Sub-2F), filed August 11, 
1980. Applicant: PEPCO TRUCKING 
CO.. INC., 3458 Moreland Ave., Conley, 
GA 30027. Representative: Archie B. 
Culbreth, 2200 Century Parkway. Suite 


202, Atlanta, GA 30345. Transporting 
general commodities (except household 
goods, hazardous or secret materials, 
and sensitive weapons and munitions), 
for the United States Government, 
between points in the U.S. 

MC 149518F, filed August 14,1980. 
Applicant: STRONG MOTOR LINES. 
INC., P.O. Box 8821, Richmond, VA 
23225. Representative: Herbert Alan 
Dubin, 818 Connecticut Ave. NW., 
Washington, DC 20006. Transporting 
general commodities (except used 
household goods, hazardous or secret 
materials, and sensitive weapons and 
munitions), for the United States 
Government, between points in the U.S. 

MC 151609F, filed August 19,1980. 
Applicant: BRIAN KARGMAN, d.b.a. B. 
K. LEASING CO.. Dutch Mill Rd.. 
Franklinville, NJ 08322. Representative: 
David Earl Tinker, 1000 Connecticut 
Ave. NW.. Suite 1200, Washington. DC 
20036. Transporting general 
commodities (except household goods 
as defined by the Commission, 
hazardous or secret materials, and 
sensitive weapons and munitions), for 
the United States Government, between 
points in the U.S. 

Volume No. OP5-012 

Decided: September 4. 1980. 

By the Commission, Review Board Number 
2. Members Chandler, Eaton, and Liberman. 

MC 34479 (Sub-5F), filed August 8. 
1980. Applicant: E. I. KANE, INC., 4546 B 
Annapolis Rd., Baltimore, MD 21227. 
Representative: Robert Y. H. Shertz, 915 
Pennsylvania Bldg., 425 13th St. NW., 
Washington, DC 20004. Transporting 
general commodities (except used 
household goods, hazardous or secret 
materials, and sensitive weapons and 
munitions), for the United States 
Government, between points in the U.S. 

MC 112668 (Sub-62F), filed August 15, 
1980. Applicant: HARVEY R. SHIPLEY & 
SONS, INC., 2601 Emory. P.O. Box 266. 
Finksburg, MD 22101. Representative: 
Theodore Polydoroff, Suite 301,1307 
Dolley Madison Blvd., McLean, VA 
22101. Transporting general 
commodities (except used household 
goods, hazardous or secret materials, 
and sensitive weapons and munitions), 
for the United States Government, 
between points in the U.S. 

MC 120728 (Sub-9F), filed August 14. 
1980. Applicant: MOJAVE 
TRANSPORTATION CO., 14410 South 
Avalon Blvd., Gardena, CA 90247. 
Representative: Bobbie F. Albanese. 
13215 E. Penn St., Suite 310, Whittier. CA 
90602. Transporting general 
commodities (except used household 
goods, hazardous or secret materials. 
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and sensitive weapons and munitions), 
for the United States Government, 
between points in the U.S. 

MC 123649 (Sub-9F), filed August 15, 
1980. Applicant: MAGILL TRUCK 
LINES, INC., 211 West 53rd North, 
Wichita, KS 67219. Representative: 
Lester C. Arvin, 813 Century Plaza Bldg., 
Wichita, KS 67202. Transporting general 
commodities (except household goods, 
hazardous or secret materials, and 
sensitive weapons and munitions) for 
the United States Government, between 
points in the U.S. 

MC 130988F, filed August 13,1980. 
Applicant: SENN TRUCKING 
COMPANY, a corporation, P.O. Drawer 
220, Newberry, SC 29108. 

Representative: William P. Jackson, Jr., 
3426 N. Washington Blvd., Arlington, VA 
22210. To engage in operations as a 
broker of general commodities (except 
household goods), between points in the 
U.S. 

MC 144909 (Sub-7F), filed August 11, 
1980. Applicant: CENTRAL DELIVERY 
SERVICE OF MASSACHUSETTS. INC., 
125k Magazine Street, Boston, MA 
02119. Representative: Jeremy Kahn, 
Suite 733, Investment Bldg., 1511 K 
Street NW., Washington, DC 20005. 
Transporting shipments weighing 100 
pounds or less if transported in a motor 
vehicle in which no one package 
exceeds 100 pounds, between points in 
the U.S. 

MC 151219 (Sub-lF), filed August 11, 
1980. Applicant: ASSOCIATED AIR 
FREIGHT, INC., 3333 New Hyde Park 
Road, New Hyde Park. NY 11040. 
Representative: Edward J. Kiley, 1730 M 
Street NW., Washington, DC 20036. 
Transporting general commodities 
(except used household goods, 
hazardous or secret materials, and 
sensitive weapons and munitions) for 
the United States Government, between 
points in the U.S. 

Agatha L. Mergenovich, 

Secretary. 

|FR Doc. 80-27752 Filed 9-0-80: 8:45 rtmj 

BILLING CODE 7035-01-M 


Motor Carriers; Permanent Authority 
Decisions; Notice 

Decided: August 22,1980. 

Notice of Correction , previously 
noticed in the Federal Register issue of 
August 28.1980, and republished this 
issue for the purpose of correcting the 
preface below, as it relates to non¬ 
fitness related applications, in lieu of 
fitness related applications as 
previously published. 

The following applications, filed on or 
after July 3.1980, are governed by 


Special Rule 247 of the Commission's 
Rules of Practice, see 49 CFR 1100.247. 
Special Rule 247 was published in the 
Federal Register of July 3,1980, at 45 FR 
45539. 

Persons wishing to oppose an 
application must follow the rules under 
49 CFR 1100.247(B). A copy of any 
application, together with applicant's 
supporting evidence, can be obtained 
from any applicant upon request and 
payment to applicant of $10.00. 

Amendments to the request for 
authority are not allowed. Some of the 
applications may have been modified 
prior to publication to conform to the 
Commission's policy of simplifying 
grants of operating authority. 

Findings 

With the exception of those 
applications involving duly noted 
problems (e.gs., unresolved common 
control, fitness, water carrier dual 
operations, or jurisdictional questions) 
we find, preliminarily, that each 
applicant has demonstrated its proposed 
service warrants a grant of the 
application under the governing section 
of the Interstate Commerce Act. Each 
applicant is fit, willing, and able to 
perform the service proposed, and to 
conform to the requirements of Title 49, 
Subtitle IV, United States Code, and the 
Commission’s regulations. Except where 
noted, this decision is neither a major 
Federal action significantly affecting the 
quality of the human environment nor a 
major regulatory action under the 
Energy Policy and Conservation Act of 
1975. 

In the absence of legally sufficient 
protests in the form of verified 
statements filed by October 27,1980, (or, 
if the application later becomes 
unopposed) appropriate authority will 
be issued to each applicant (except 
those with duly noted problems) upon 
compliance with certain requirements 
which will be set forth in a notice that 
the decision-notice is effective. Within 
60 days after publication an applicant 
may file a verified statement in rebuttal 
to any statement in opposition. 

To the extent that any of the authority 
granted may duplicate an applicant's 
other authority, the duplication shall be 
construed as conferring only a single 
operating right. 

By the Commission, Review Board Number 
3, Members Parker, Fortier, and Hill. 

Agatha L Mergenovich, 

Secretary . 

Note. —All applications are for authority to 
operate as a motor common carrier in 
interstate or foreign commerce over irregular 
routes, unless noted otherwise. Applications 
for motor contract carrier authority are those 


where service is for a named shipper “under 
contract”. 

MC 143701 (Sub-27F), filed August 20. 
1980. Applicant: HODGES FREIGHT 
LINES, INC., P.O. Box 20247, Kansas 
City, MO 64079. Representative: Lester 
C. Arvin, 814 Century Plaza Bldg., 
Wichita, KS 67202. 

IFR Doc. 80-27754 Filed 9-0-80. 8:45 am] 

BILLING COOE 7035-01-M 


Motor Carriers; Permanent Authority 
Decisions; Notice 

The following applications, filed on or 
after July 3,1980, are governed by 
Special Rule 247 of the Commission's 
Rules of Practices, see 49 CFR 1100.247. 
Special Rule 247 was published in the 
Federal Register on July 3,1980, at 45 FR 
45539. 

Persons wishing to oppose an 
application must follow the rules under 
49 CFR 1100.247(B). A copy of any 
application, together with applicant’s 
supporting evidence, can be obtained 
from any applicant upon request and 
payment to applicant of $10.00. 

Amendments to the request for 
authority are not allowed. Some of the 
applications may have been modified 
prior to publication to conform to the 
Commission’s policy of simplifying 
grants of operating authority. 

Findings 

With the exception of those 
applications involving duly noted 
problems (e.gs., unresolved common 
control, fitness, water carrier dual 
operations, or jurisdictional questions) 
we find, preliminarily, that each 
applicant has demonstrated its proposed 
service warrants a grant of the 
application under the governing section 
of the Interstate Commerce Act. Each 
applicant is fit, willing, and able to 
perform the service proposed, and to 
conform to the requirements of Title 49. 
Subtitle IV, United States Code, and the 
Commisson'8 regulations. Except where 
noted, this decision is neither a major 
Federal action significantly affecting the 
quality of the human environment nor a 
major regulatory action under the 
Energy Policy and Conservation Act of 
1975. 

In the absence of legally sufficient 
protests in the form of verified 
statements filed by October 27.1980, (or, 
if the application later becomes 
unopposed) appropriate authority will 
be issued to each applicant (except 
those with duly noted problems) upon 
compliance with certain requirements 
which will be set forth in a notice that 
the decision-notice is effective. Within 
60 days after publication an applicant 
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may file a verfied statement in rebuttal 
to any statement in opposition. 

To the extent that any of the authority 
granted may duplicate an applicant's 
other authority, the duplication shall be 
construed as conferring only a single 
operating right. 

Note.—All applications are for authority to 
operate as a motor common carrier in 
interstate or foreign commerce over irregular 
routes, unless noted otherwise. Application 
for motor contract carrier authority are those 
where service Is for a named shipper ‘'under 
contract". 

Volume No. OPI-026 

Decided: August 28,1980. 

By the Commission, Review Board Number 
1. Members Carleton. Joyce, and Jones. 

MC 38921 (Sub-17F), filed July 21, 

1980. Applicant: KMA LEASING, INC., 
d.b.a. WM. H. P., 1342 North Howard St., 
Philadelphia, PA 19122. Representative: 
Michael R. Werner, 167 Fairfield Rd. 
(P.O. Box 1409), Fairfield. NJ 07006. 
Transporting (1) malt beverage and (2) 
materials, equipment and supplies used 
in the manufacture and distribution of 
malt beverages, between Detroit, MI, on 
the one hand, and, on the other, points 
in CT, DE. FL, GA. MA. MD, NC. NJ. NY. 
OH, PA. RI. SC. VA, WV. and DC. 

Volume No. OP3-014 

Decided: August 28,1980. 

By the Commission, Review Board Number 
3, Members Parker, Fortier, and Hill. 

MC 52704 (Sub-283F), filed August 20. 
1980. Applicant: GLENN McCLENDON 
TRUCKING COMPANY. INC., P.O. 
Drawer “H”. LaFayette. AL 36862. 
Representative: Archie B. Culbreth, 

Suite 202, 2200 Centary Parkway, 
Atlanta, GA 30345. Transporting 
containers and container parts, and (2) 
materials, equipment, and supplies used 
in the manufacture and distribution of 
the commodities in (1) above, between 
those points in the U.S. in and east of 
MN, 1A. MO, KS, OK, and TX. 

MC 106074 (Sub-157F), filed August 25, 
1980. Applicant: B AND P MOTOR 
LINES. INC., Shiloh Rd. and U.S. Hwy 
221 South, P.O. Box 727, Forest City. NC 
28043. Representative: John J. Capo, P.O. 
Box 720434, Atlanta, GA 30328. 
Transporting (1) general commodities, 
from points in NC and SC, to points in 
WI. IL, MI. IN. KY. TN. AL. MD. GA. FL. 
SC. NC, VA, WV. OH. PA. DE, NY, CT, 
NH. ME, NJ. RI, MA. VT. MS. and DC, 
and (2) materials, equipment, and 
supplies used in the manufacture and 
distribution of chemicals, synthetic 
yams, resins, dyes, fiber products, and 
nonwoven fabrics, in the reverse 
direction. 


Note.—To the extent the certificate granted 
in this proceeding authorizes the 
transportation of classes A and B explosives 
it will expire 5 years from the date of 
issuance. 

MC 106674 (Sub-498F), filed August 25, 
1980. Applicant: SCHILLI MOTOR 
LINES, INC., P.O. Box 123, Remington. 

IN 47977. Representative: Jerry L. 

Johnson (same address as applicant). 
Transporting (1) plastic pipe, tubing and 
fittings, and (2) materials, supplies, and 
accessories, used in the manufacture 
and distribution of the commodities in 
(1) above, between points in the U.S. 

MC 110325 (Sub-155F). filed August 19. 
1980. Applicant: TRAN SCON LINES, a 
corporation, P. O. Box 92220, Los 
Angeles, CA 90009. Representative: 
Wentworth E. Griffin, Midland Bldg., 
1221 Baltimore Ave., Kansas City, MO 
64105. Over regular routes, transporting 
general commodities (except household 
goods as defined by the Commission, 
and classes A and B explosives), (1) 
between Kansas City, MO, and Chicago, 
IL, from Kansas City over Alternate U.S. 
Hwy 169 and U.S. Hwy 169 to St. Joseph, 
MO. then over U.S. Hwy 36 to Cameron, 
MO (also from Kansas City over 
Alternate U.S. Hwy 69 and U.S. Hwy 69 
to Cameron), then over U.S. Hwy 36 to 
Springfield. IL, then over U.S. Hwy 66 to 
Chicago (also from Springfield over U.S. 
Hwy 66 to Gardner, IL, then over 
Alternate U.S. Hwy 66 to junction U.S. 
Hwy 66, then over U.S. Hwy 66 to 
Chicago), and return over the same 
route, serving all intermediate points, 
and serving the off-route points of 
Atchison. KS, and Coal City, IL, (2) 
between Kansas City. MO, and Chicago, 
IL. from Kansas City over U.S. Hwy 24 
to El Paso, IL, then over U.S. Hwy 51 to 
Mendota. EL, then over U.S. Hwy 34 to 
Chicago (also from Rushviile over U.S. 
Hwy 67 to Monmouth, IL. then over U.S. 
Hwy 34 to junction U.S. Hwy 6, then 
over U.S. Hwy 6 to Harvey), and return 
over the same route, serving all 
intermediate points and the off-route 
points of Aurora, Rockford, and Pekin. 
IL, (3) between Kingdom City, MO, and 
Chicago. IL, from Kingdom City over 
U.S. Hwy 54 to junction U.S. Hwy 36, 
then over U.S. Hwy 36 to Springfield. IL, 
then over U.S. Hwy 66 to Chicago, and 
return over the same route, serving all 
intermediate points, (4) between 
Wenona, IL, and Dwight, IL, over IL 
Hwy 17, serving all intermediate points, 
and (5) between St. Joseph, MO, and 
Concordia. KS, from St. Joseph over U.S. 
Hwy 36 to Belleville, KS, then over U.S. 
Hwy 81 to Concordia, and return over 
the same route, serving all intermediate 
points, and serving Linn and Sabetha, 
KS. as off-route points. Condition: 
Issuance of a certificate is subject to the 


submission by applicant of a request, in 
writing, for prior or coincidental 
revocation of MC-110325 Sub 1. 

Note.—Applicant intends to tack this 
authority with its existing regular route 
authority. 

MC 117565 (Sub-lOlF), filed August 21, 
1980. Applicant: MOTOR SERVICE 
COMPANY INC., P.O. Box 448, 
Coshocton. OH 43812. Representative: 
John R. Hafner (same address as 
applicant). Transporting (1) roof cement, 
waterproofing compounds, paint, 
caulking, adhesives, sealant, coatings, 
building, construction and maintenance 
materials, and (2) accessories and 
supplies used in the installation, 
maintenance, distribution, and 
manufacture of (1) above, between 
points in OH, on the one hand, and, on 
the other, points in the U.S. 

MC 123744 (Sub-8lF), filed August 25, 
1980. Applicant: BUTLER TRUCKING 
COMPANY. P.O. Box 88, Woodland, PA 
16881. Representative: Dwight L 
Koerber, Jr.. P.O. Bqx 1320,110 North 
Second St., Clearfield, PA 16830. 
Transporting general commodities 
(except those of unusual value, classes 
A and B explosives, and household 
goods as defined by the Commission], 
between points in Centre County, PA, on 
the one hand, and, on the other, those 
points in the U.S. in and east of ND, SD, 
NE. KS. OK. and TX. 

MC 134405 (Sub-IOOF), filed August 22, 
1980. Applicant: BACON TRANSPORT 
COMPANY, P.O. Box 1134, Ardmore, 

OK 73401. Representative: Wilburn L 
Williamson, Suite 615-East, The Oil 
Center. 2601 Northwest Expressway, 
Oklahoma, City. OK 73112. Transporting 
sand, in bulk, from points in St. Charles 
County, MO. to points in AL. AR, IL, IN. 
KS, and OK. 

MC 149515F. filed August 11.1980. 
Applicant: LONNY RAYE CUMMINGS, 
d.b.a. AMERICAN MACHINERY MART. 
Highway 16 and Railroad Ave.. P.O. Box 
B, Madison. CA 95663. Representative: 
Armand Karp, 743 San Simeon Dr., 
Concord, CA 94518. Transporting (1) 
primary metal products, including 
galvanized, except coating or other 
allied processing, fabricated metal 
products (except ordnance), machinery 
and supplies, and transportation 
equipment as described in Items (33), 
(34), (35), and (37) of the Standard 
Transportation Commodity Code, 
respectively, (2) commodities the 
transportation of which because of size 
or weight requires the use of special 
equipment, and (3) contractor's 
materials and supplies incidental to the 
transportation of the commodities in (2) 
above, between points in the U.S. 
(except AK and HI). 
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MC 149524 (Sub-lF), filed August 18, 
1980. Applicant: CHAR-LO. INC., 101 
Zeigler Circle, West, Mobile, AL 36608. 
Representative: R. S. Richard, 57 Adams 
Ave., Montgomery, AL 36197. 
Transporting general commodities 
(except those of unusual value, classes 
A and B explosives, household goods as 
defined by the Commission, and 
commodities in bulk), between points in 
AL, AR, FL, GA, KS. LA. MS, MO. NC, 
OK. SC, TN. TX, and VA. 

MC 151354F, filed August 15,1980. 
Applicant: STEVEN FREIGHT SERVICE 
CO., INC., 16 Sturtevant St., 
Sommerville, MA 02145. Representative: 
Robert L. Cope, 1730 M St., N.W.. Suite 
501, Washington. D.C. 20036. 
Transporting general commodities 
(except household goods as defined by 
the Commission and classes A and B 
explosives), between points in the U.S., 
under a continuing contract(s) with 
Cam-Con Corporation, of Sommerville, 
MA. 

MC 151634 (Sub-1 F), filed August 21, 
1980. Applicant: GOLDEN COACH, 

A.C., INC., Boston at Pacific, P.O. Box 
1737. Atlantic City. NJ 08404. 
Representative: Larsh B. Mewhinney, 

555 Madison Ave., New York, NY 10022. 
Transporting passengers and their 
baggage, in special operations, between 
points in CT, DE, MD, NJ, NY, PA, VA, 
and DC. on the one hand, and, on the 
other, facilities of GNAC, Corp., at 
Atlantic City, NJ. 

MC 130994 (Sub-lF), filed August 20, 
1980. Applicant: EL SEGUNDO 
EQUIPMENT CORPORATION, 101 
Continental Blvd., El Segundo, CA 90245. 
Representative: Wentworth E. Griffin, 
1221 Baltimore Ave., Kansas City, MO 
64105. As a broker, to arrange for the 
transportation of general commodities 
(except household goods), between 
points in the U.S. 

Volume No. OP5-010 

Decided: Aug. 29,1980 

By the Commission, Review Board Number 
3, Members Parker, Fortier and Hill. 

MC 4428 (Sub-20F), filed August 20, 
1980. Applicant: HARCHELROAD 
TRUCKING CO., 243 Tilford Rd., 
Pittsburgh, PA 15235. Representative: 
Arthur J. Diskin, 806 Frick Bldg., 
Pittsburgh, PA 15219. Transporting iron 
and steel articles, and materials, 
equipment, and supplies used in the 
manufacture, sale, and distribution of 
iron and steel articles, between points in 
Allegheny, Beaver, Westmoreland, 
Butler, Washington, Armstrong, and 
Cambria Counties, PA, and Mahoning 
County, OH. on the one hand, and. on 
the other, points in PA, OH, WV, MD, 

MI, IN, and IL 


MC 5888 (Sub-52F), filed August 14. 
1980. Applicant: MID-AMERICAN 
LINES, INC., 127 West Tenth St., Kansas 
City, MO 64105. Representative: Tom 
Zaun (same address as applicant). 
Transporting general commodities 
(except those of unusual value, classes 
A and B explosives, household goods as 
defined by the Commission, and 
commodities in bulk, in tank vehicles), 
between points in CO, IA, IL, IN, ID, KS, 
KY, MI, MN. MO. NE, ND. OH. SD, WI. 
and WY. Condition: Any certificate 
issued in this proceeding is subject to 
prior or coincidental cancellation, at 
applicant's written request, of MC-5888 
Sub 4/F. 

MC 52579 (Sub-208F), filed August 15. 
1980. Applicant: GILBERT CARRIER 
CORP., One Gibert Drive, Secaucus, NJ 
07094. Representative: Lawrence S. 
Burstein, One World Trade Center, Suite 
2373, New York, NY 10048. Transporting 
wearing apparel, on hangers and in 
cartons, between points in Horry 
County, SC, Decatur and Trousdale 
Counties, TN, Clayton County, GA, 
Hudson County, NJ, Los Angeles 
County, CA, and Cook County, IL. 

MC 56388 (Sub-40F), filed August 13. 
1980. Applicant: HAHN 
TRANSPORTATION. INC., New 
Market, MD 21774. Representative: 
Francis J. Ortman. 7101 Wisconsin Ave., 
Suite 605, Washington, DC 20014. 
Transporting cement, from Baltimore, 
MD. points in Berkeley County, WV, and 
DC, to points in MD, DC, VA, WV. PA, 
and DE. 

MC 106679 (Sub-17F), filed August 14, 
1980. Applicant: WHEELER 
FREIGHTWAYS, A Corporation, 3375 
So. Polaris Ave., Las Vegas, NV 89102. 
Representative: R. Alan Wheeler, Jr. 
(same address as applicant). 
Transporting building, construction, and 
mining materials, equipment and 
supplies, between points in CA. on the 
one hand, and, on the other, points in 
AZ. CO. ID. MT, NM. NV, UT. and WY. 

MC 120978 (Sub-33F), filed August 18, 
1980. Applicant: MAYER TRUCK LINE, 
INC., 1203 So. Riverside Dr.. Jamestown, 
ND 58401. Representative: Gene P. 
Johnson, P.O. Box 2471, Fargo, ND 58108. 
Transporting (1) primary metal products 
and fabricated metal products, as 
described in Items 33 and 34, 
respectively, of the Standard 
Transportation Commodity Code Tariff, 
and (2) waste or scrap materials, as 
described in Item 40 of the Standard 
Transportation Commodity Code Tariff, 
between points in IL, LA, MI, MN, MO, 
NE, PA, and UT, on the one hand, and, 
on the other, points in ID, MT, OR, WA, 
and WY, and (3) animal skins, between 


points in MT, on the one hand, and, on 
the other, points in NY. 

MC 121259 (Sub-2F). filed August 21, 
1980. Applicant: JAY-BEE CARTAGE 
CO., INC., 1514 S. Canal St., Chicago, IL 
60607. Representative: Themis N. 
Anastos, 120 W. Madison St., Chicago, 
IL 60602. Transporting (1) paper, printed 
material, war rations, case goods, and 
general commodities, within a 50 mile 
radius of 2029 West Hubbard Street, 
Chicago, IL, and to transport such 
property to or from any point outside of 
such authorized area of operation for a 
shipper or shippers within such area, 
and (2) transporting general 
commodities (except classes A and B 
explosives and household goods), (a) 
between points in Cook, DeKalb, 
DuPage, Grundy. Kane, Kankakee, 
Kendall. Lake, McHenry and Will 
Counties. IL, and (b) between points in 
Cook, DeKalb, DuPage, Grundy, Kane, 
Kankakee, Kendall, Lake, McHenry, and 
Will Counties, IL, on the one hand, and, 
on the other, points in IL 

Note.—Applicant seeks In (1) to convert its 
Certificate of Registration in MC-121259 Sub 
1, issued October 14.1963, to a certificate of 
public convenience and necessity. Issuance 
of a certificate is conditioned upon 
applicant’s written request for the 
coincidental cancellation of its Certificate of 
Registration in MC-121259 Sub 1. 

MC 126679 (Sub-22F), filed August 8, 
1980. Applicant: DENNIS TRUCK LINES, 
INC., P.O. Box 189, Vidalia, GA 30474. 
Representative: Virgil H. Smith, Suite 12, 
1587 Phoenix Boulevard, Atlanta, GA 
30349. Transporting waste paper and 
cardboard for recycling, (a) between 
points in GA on the one hand, and, on 
the other, points in Al, FL GA, MS, NC, 
SC, and TN, and (b) from points in DE, 
MD. NJ, NY. PA, VA, WV. and DC, to 
points in GA. 

MC 140808 (Sub-4F), filed August 15, 
1980. Applicant: GARY MATHENY, R.R. 
1, Lebanon, NE 69036. Representative: 
Scott T. Robertson. P.O. Box 81849, 
Lincoln, NE 68501. Transporting non- 
exemptjdrm products, between points 
in Lancaster and Douglas Counties, NE. 
and Wyandotte County, KS, on the one 
hand, and, on the other, points in 
Decatur and Norton Counties, KS. 

MC 142059 (Sub-140F), filed August 20. 
1980. Applicant: CARDINAL 
TRANSPORT. INC., 1830 Mound Rd. 
Joliet, IL 60436. Representative: Jack 
Riley (same address as applicant. 
Transporting motor vehicle parts and 
accessories, boat parts and accessories, 
construction materials, and plastic 
metal, and rubber articles and products, 
between points in the U.S., restricted to 
traffic originating at or destined to the 
facilities of Elixir Industries. 
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MC 143059 (Sub-127F), filed August 18, 
1980. Applicant: MERCER 
TRANSPORTATION CO. a Corporation, 
P.O. Box 35610, Louisville, KY 40232. 
Representative: Janice K. Taylor (same 
address as applicant). Transporting (1) 
textile mill products, and (2) Machinery 
and supplies used in the manufacture, 
sale, and distribution of the commodities 
in (1), between points in Guilford 
County. NC, on the one hand, and, on 
the other, points in the U.S. (except AK 
and HI). 

MC 145468 (Sub-35F), filed August ia 
1980. Applicant: K.S.S. 
TRANSPORTATION CORP., Route 1 
and Adams Station, P.O. Box 3052, 

North Brunswick. NJ 08902. 
Representative: Arlyn L Westergren 
Suite 10a 7101 Mercy Road, Omaha, NE 
68106. Transporting chemicals , in bags 
and containers, between points in LA, on 
the one hand, and. on the other, points 
in IL. MN. MO. and WI. 

MC 150598 (Sub-lF), filed August 19, 
1980. Applicant: WILLIAM J. MUNGER, 
d.b.a. MUNGER TRUCK LINE, P.O. Box 
115, Beattie. KS 66406. Representative: 
William B. Barker, 641 Harrison Street, 
P.O. Box 1979, Topeka, KS 66601. 
Transporting dry com products , from the 
facilities of Lincoln Grain, Inc., at or 
near Atchison, KS. to points in AZ. AR, 
CA. CO, MN, MT. NE. NM, ND, OK, SD, 
TN. TX. UT. and WY. 

MC 150718 (Sub-lF). filed August 11. 
1980. Applicant: KENDE LEASING 
CORP., d.b.a. K.B. TRUCKING, a 
corporation, 2 Terry Lane, Clark* NJ 
07066. Representative: Harold L 
Reckson, 33-28 Halsey Rd., Fair Lawn, 

NJ 07410. Contract carrier, transporting 
(1) toilet preparations, cosmetics, and 
hair care preparations, and (2) 
equipment, materials, and supplies used 
in the manufacture and distribution of 
the commodities in (1), between points 
in the U.S., under a continuing 
contract(s) with Cosmair, Inc., of Clark, 
NJ. 

MC 150718 (Sub-2F), filed August 12, 
1980. Applicant: KENDE LEASING 
CORP., d.b.a. K.B. TRUCKING, a 
corporation, 2 Terry Lane, Clark, NJ 
07066. Representative: Harold L. 

Reckson. 33-28 Halsey Rd., Fair Lawn, 

NJ 07410. Transporting fire 
extinguishers, and materials, equipment, 
and supplies used in the manufacture, 
sale, and distribution of fire 
extinguishers, between points in the 
U.S., under a continuing contract(s) with 
Amerex Corp., of Trussville, AL. 

MC 150939F, filed August 19,1980. 
Applicant: GEMINI TRUCKING. INC., 
1533 Broad St., Greensburg, PA 15601. 
Representative: William A. Gray. 2310 
Grant Bldg., Pittsburgh, PA 15219. 


Transporting general commodities 
(except classes A and B explosives and 
household goods as defined by the 
Commission), between points in the 
U.S., under a continuing contract(s) with 
Fishers Big Wheel, Inc., of New Castle, 
PA. 

MC 151118 (Sub-3F), filed August 8, 
1980. Applicant: MDR CARTAGE, INC., 
518 West Johnson, Jonesboro, AR 72401. 
Representative: Douglas C. Wynn. P.O. 
Box 1295, Greenville. MS 38701. (1) 
Household appliances and television 
sets, and (2) equipment, materials, and 
supplies used in the manufacture, sale, 
and distribution of the commodities in 
(1) (except commodities in bulk and 
those requiring special equipment), 
between the facilities of General Electric 
Co., at Louisville and Appliance Park. 
KY, on the one hand. and. on the other, 
points in AL, AR, GA, MO, MS, and TN, 
(3) electric motors and electric 
equipment, and (4) equipment, 
materials, and supplies used in the 
manufacture, sale, and distribution of 
the commodities in (3) (except 
commodities in bulk and those requiring 
special equipment), between the 
facilities of General Electric Co., at 
Jonesboro, AR. on the one hand, and, on 
the other, points in CA and TX, and 
those points in the U.S. in and east of 
MN. IA, MO. AR, and LA. 

MC 151348 (Sub-lF). filed August 8, 
1980. Applicant: J. D. TRANSPORTS, 
INC., P.O. Box 179, Memphis, TN 38101. 
Representative: John Paul Jones, P.O. 

Box 3140, Front Street Station, 189 
Jefferson Avenue, Memphis, TN 38103. 
Transporting general commodities 
(except household goods as defined by 
the Commission and classes A and B 
explosives), between points in Cook 
County, IL, and Shelby County, TN. 

MC 151378 (Sub-2F), filed August 8, 
1980. Applicant: BIG B TRUCK LINES, 
INC., P.O. Box 67, Jonesburg, MO 63351. 
Representative: John F. Clark (same 
address as applicant). Transporting 
copper wire bars, aluminum wire bars, 
and copper and aluminum ingots, 
between Truesdale. MO, on the one 
hand, and, on the other, St. Louis and 
Kansas City, MO. 

MC 151509F. filed August 14,1980. 
Applicant: J.E.R. DELIVERY CO., INC., 
R.R. 1, Box 239, Bargersville, IN 46106. 
Representative: Robert W. Loser II, 1101 
Chamber of Commerce Bldg., 
Indianapolis, IN 46204. Transporting (1) 
printing matter, (2) paper products, and 
(3) office equipment and supplies, 
between points in Jefferson County. KY. 
on the one hand, and, on the other, 
points in IN. 

MC 151559F, filed August 14.1980. 
Applicant: THE GRAY ROCK FARM. 


INC., Route 12, Box 143, Statesville, NC 
28677. Representative: Theodore 
Polydoroff, Suite 301,1307 Dolley 
Madison Boulevard, McLean, VA 22101. 
Contract carrier, transporting (1) new 
furniture and furniture parts, and (2) 
materials, equipment, and supplies used 
in the manufacture of the commodities 
in (1), between points in the U.S., under 
continuing contract(s) with Lewittes 
Furniture Enterprises, Inc., of New York, 
NY, (3) furniture parts, and materials, 
equipment, and supplies used in the 
manufacture of furniture parts, between 
points in the U.S., under continuing 
contract^) with Acme Metal Slide, Inc., 
of Statesville. NC, and O. W. Slane 
Glass Co., Inc., of Statesville. NC, and 
(4) janitorial products and supplies, 
between points in the U.S., under 
continuing contract(s) with Gardner 
Supply, Inc., of Statesville, NC. 

MC 151608F. filed August 19,1980. 
Applicant: MUTCH OIL CO., INC., 
Larimore, ND 58551. Representative: 
David C. Britton, 1425 Cottonwood St., 
Grand Fords, ND 58201. Transporting 
hazardous materials . as described in 
Item 49 of the Standard Transportation 
Commodity Code Tariff, between points 
in Natrona County, WY. Polk and Clay 
Counties, MN, and Lake County, IN. on 
the one hand, and, on the other, points 
in ND. 

Volume No. OP5-011 

Decided: September 4,1980 

By the Commission. Review Board Number 
2, Members Chandler, Eaton, and Liberman. 

FF-529F. filed August 1.1980. 
Applicant: MegNa FORWARDING, 

INC., Rt. 9. Wilder. KY 41072. 
Representative: Stephen D. Strauss, 2613 
Carew Tower, Cincinnati, OH 45202. To 
operate as a freight forwarder, in 
interstate commerce, of general 
commodities (except classes A and B 
explosives, household goods as defined 
by the Commission, commodities in 
bulk, and those requiring special 
equipment), between Wilder and 
Louisville, KY. Dayton, OH and 
Indianapolis, IN, on the one hand. and. 
on the other, New York. NY, 
Philadelphia, PA, Baltimore. MD, 
Savannah, GA, Norfolk, VA. and 
Jacksonville and Miami. FL, restricted to 
export-import traffic. 

MC 28478 (Sub-49F), filed August 7, 
1980. Applicant: GREAT LAKES 
EXPRESS COMPANY, a corporation, 

114 Fifth Ave., New York, NY 10011, 
Representative: C. G. Heller (same 
address as applicant). Transporting 
general commodities (except those of 
unusual value, classes A and B 
explosives, household goods as defined 
by the Commission, commodities in 
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bulk, and those requiring special 
equipment), serving points in Lapeer, 
Macomb, St. Clair, Sanilac, and Tuscola 
Counties. MI, as off-route points in 
connection with applicant’s otherwise 
authorized regular-route operations. 

MC 34479 (Sub-4F), filed August 8, 
1980. Applicant: E. L KANE. INC., 4548 
Annapolis Rd.. Baltimore. MD 21227. 
Representative: Robert H. Shertz, 915 
Pennsylvania Bldg., 425 13th Street. 

NW., Washington, DC 20004. 
Transporting general commodities 
(except household goods as defined by 
the Commission, and classes A and B 
explosives), between Alexandria, Falls 
Church, and Manassas, VA, points in 
Anne Arundel, Baltimore, Carroll. 
Charles, Harford, Montgomery, and 
Prince Georges Counties, MD. points in 
Arlington. Culpeper, Fairfax, Fauquier. 
Loudoun, and Prince William Counties. 
VA, and points in DC. 

MC 52579 (Sub-209F), filed August 15. 
1980. Applicant: GILBERT CARRIER 
CORP., One Gilbert Drive, Secaucus. NJ 
07094. Representative: Lawrence S. 
Burstein, One World Trade Center, Suite 
2373, New York, NY 10048. Transporting 
wearing apparel', piece goods, and 
materials, supplies and accessories 
used in the manufacture of wearing 
apparel, between points in Hudson 
County, NJ and points in Poinsett 
County, AR. 

MC 52709 (Sub-398F), filed August 8, 
1980. Applicant: RINGSBY TRUCK 
LINES, INC., 3980 Quebec St., P.O. Box 
7240, Denver, CO 80207. Representative: 
Rick Barker (same address as 
applicant). Transporting non-exempt 
farm products and non-exempt food or 
kindred products, as defined in Items 01 
and 20 of the Standard Transportation 
Commodity Code, between points in 
Finney County. KS, on the one hand, 
and, on the other, points in the U.S. 
(except AL, AK. AR, FL. GA, HI, LA, 

MS, NC, OK. SC. TN. and TX.) 

MC 57239 (Sub-52F), filed August 11. 
1980. Applicant: RENNER S EXPRESS. 
INC.. 1350 South West Street, 
Indianapolis, IN 46225. Representative: 
Alki E. Scopelitis, 1301 Merchants Plaza. 
Indianapolis. IN 46204. Over regular 
routes, transporting general 
commodities (except those of unusual 
value, classes A and B explosives, 
household goods as defined by the 
Commission, commodities in bulk, and 
those requiring special equipment), (1) 
between Indianapolis and Terre Haute, 
IN. over U.S. Hwy 40, (2) between Terre 
Haute and Evansville, IN, over U.S, Hwy 
41. (3) between Indianapolis and South 
Bend. IN, over U.S. Hwy 31, (4) between 
Fort Wayne and Elkhart, IN, over U.S. 
Hwy 33. (5) between Fort Wayne and 


Terre Haute. IN, from Fort Wayne over 
U.S. Hwy 24 to junction IN Hwy 25, then 
over IN Hwy 25 to junction U.S. Hwy 52. 
then over U.S. Hwy 52 to junction U.S. 
Hwy 41, then over U.S. Hwy 41 to Terre 
Haute, and return over the same route, 
(8) between junction U.S. Hwy 41 and IN 
Hwy 63 and Terre Haute, IN, over IN 
Hwy 63, (7) between Indianapolis, and 
Lafayette. IN, over U.S. Hwy 52, (8) 
between Indianapolis, and Vincennes. 
IN, (a) over IN Hwy 67. and (b) from 
Indianapolis over IN Hwy 37 to junction 
U.S. Hwy 150, then over U.S. Hwy 150 to 
Vincennes, and return over the same 
route, (9) between Columbus and Terre 
Haute, IN. from Columbus over IN Hwy 
46 to junction IN Hwy 59, then over IN 
Hwy 59 to junction U.S. Hwy 40. then 
over U.S. Hwy to Terre Haute, and 
return over the same route, (10) between 
Attica and Lafeyette, IN. from Attica 
over IN Hwy 28 to junction IN Hwy 25. 
then over IN Hwy 25 to Lafayette, and 
return over the same route, (11) between 
South Bend. IN, and Cleveland. OH, 
over U.S. Hwy 20, (12) between 
Indianapolis, IN, and Cleveland, OH. 
from Indianapolis over U.S. Hwy 40 to 
junction Interstate Hwy 71, then over 
Interstate Hwy 71 to Cleveland, and 
return over the same route. (13) between 
Indianapolis. IN, and Danville, IL, over 
U.S. Hwy 136, (14) between Sturgis, MI, 
and Lagrange, IN, from Sturgis over MI 
Hwy 78 to the MI-IN State line, then 
over IN Hwy 9 to Langrange. and return 
over the same route, and (15) serving all 
intermediate points in (1)-(14)* and 
serving Akron, OH, and Owensboro, 

KY, as off-route points in connection 
with applicant's existing regular-route 
operations. 

MC 88368 (Sub-46F), filed August 11, 
1980. Applicant: CARTWRIGHT VAN 
LINES, INC., 11901 Cartwright Ave., 
Grandview, MO 64030. Representative: 
Thomas R. Kingsley, 10614 Amherst 
Ave., Silver Spring, MD 20902. 
Transporting (1) furniture, (2) parts and 
accessories for furniture, and (3) 
materials, equipment, and supplies used 
in the manufacture and distribution of 
the commodities in (1) and (2), between 
points in Faulkner County. AR. on the 
one hand, and, on the other, points in 
the U.S. 

MC 100449 (Sub-122F), filed August 11, 
1980. Applicant: MALUNGER TRUCK 
LINE. INC., R.R. 4, Ft. Dodge, IA 50501. 
Representative: Thomas E. Leahy, Jr., 
1980 Financial Center. Des Moines, IA 
50309. Transporting meats , meat 
products and meat by-products and 
articles distributed by meat-packing 
houses as described in Sections A and C 
of Appendix I to the report in 
Descriptions in Motor Carrier 


Certificates 61 M.C.C. 209 and 766 
(except hides and commodities in bulk), 
from the facilities of Iowa Beef 
Processors, Inc., at or near Holcomb. KS 
to those points in the U.S. in and west of 
MI, OH, KY. MO, AR. and LA, restricted 
to traffic originating at the named origin 
points and destined to the indicated 
destinations. 

MC 113678 (Sub-890F), filed August 13. 
1980. Applicant: CURTIS, INC.. 4810 
Pontiac St., Commerce City, CO 80022. 
Representative: Roger M. Shaner (same 
address as applicant). Transporting 
general commodities (except classes A 
and B explosives, and household goods 
as defined by the Commission, (1) 
between points in Los Angeles, Orange, 
Riverside, San Bernardino and Ventura 
Counties, CA, Bergen, Essex, Hudson, 
Middlesex, and Union Counties, NJ. and 
Bronx, Kings, Nassau, Queens, Suffolk, 
and Westchester Counties, NY, on the 
one hand, and. on the other, points in 
the U.S. (except AK and HI), and (2) 
between points in Cook. DuPage, Kane. 
Kendall, Lake. McHenry, and Will 
Counties, IL, and Lake and Porter 
Counties. IN, on the one hand. and. on 
the other, points in AZ. CA, CO, ID. MA, 
MT, NV, NJ, NM. NY. OR. PA. TX, UT, 
WA, and WY. 

MC 121568 (Sub-45F). filed August 5. 
1980. Applicant: HUMBOLDT EXPRESS. 
INC., 345 Hill Ave., Nashville, TN 37210. 
Representative: James G. Caldwell 
(same address as applicant). 
Transporting paper and paper products, 
and materials* equipment and supplies 
used in the manufacture and distribution 
of paper and paper products, between 
Nashville, TN, on the one hand, and, on 
the other, points in the U.S. (except AK 
and HI). 

MC 123048 (Sub-486F), filed August 13, 
1980. Applicant: DIAMOND 
TRANSPORTATION SYSTEM, INC., 
5021-21st St, Racine. WI 53408. 
Representative: James C. Hardman, 33 
N. La Salle St, Chicago, IL 60802. 
Transporting such commodities as are 
dealt in and used by manufacturers and 
distributors of farm, dairy, and water 
treatment equipment, materials and 
supplies (except commodities in bulk, 
and those requiring special equipment), 
between points in the U.S. (except AK 
and HI), restricted to traffic originating 
at or destined to the facilities used by 
Dobson Bros. Co. or its dealers. 

MC 125079 (Sub-3F), filed August 15. 
1980. Applicant: CLAY TRANSPORT. 
INC., 2400 Greensburg Road, New 
Kensington, PA 15088. Representative: 
John A. Pillar, 1500 Bank Tower, 307 
Fourth Ave., Pittsburgh. PA 15222. 
Transporting clay products, concrete 






59650 


Federal Register / Vol. 45, No. 177 / Wednesday, September 10, 1980 / Notices 


products, and stone products, from 
Baltimore. MD, to points in Allegheny, 
Beaver, Butler. Washington, and 
Westmoreland Counties, PA. 

MC 127478 (Sub-20F), filed August 14, 
1980. Applicant: WILLIAM HAYES, 
d.b.a. HAYES TRUCKING COMPANY, 
Box 31. Winterville, GA 30683. 
Representative: Virgil H. Smith, Suite 12, 
1587 Phoenix Blvd., Atlanta, GA 30349. 
Transporting confectionery from the 
facilities used by E. J. Brach and Sons, a 
Division of American Home Products 
Corp., at or near Chicago, IL, to Atlanta, 
GA. 

MC 128709 (Sub-9F), filed August 15, 
1980. Applicant: PARIS MOTOR 
FREIGHT, INC., P.O. Box 1787, Ft. Smith. 
AR 72902. Representative: David B. 
Schneider, P.O. Box 1540, Edmond, OK 
73034. Over regular routes, transporting 
general commodities (except household 
goods as defined by the Commission, 
commodities in bulk, and those requiring 
special equipment), between Little Rock. 
AR, and Ft. Worth, TX, over Interstate 
Hwy 30, serving Dallas, TX, as an 
intermediate point. Condition: Any 
certificate issued here, to the extent it 
authorizes the transportation of classes 
A and B explosives, shall be limited in 
time to a period expiring 5 years from its 
date of issue. 

MC 130989F. filed August 13,1980. 
Applicant: FUNAWAY TOURS, INC., 

574 Fifth Avenue, New York, NY 10017. 
Representative: Larsh B. Mewhinney, 

555 Madison Avenue, New York, NY 
10022. To engage in operations in 
interstate or foreign commerce, as a 
broker, at New York, NY in arranging 
for the transportation by motor vehicle, 
of passengers and their baggage, in 
special or charter operations, beginning 
and ending at points in NY, NJ, and CT, 
and extending to points in the U.S. 
(including AK and HI). 

MC 133119 (Sub-183F), filed August 11, 
1980. Applicant: HEYL TRUCK LINES. 
INC., P.O. Box 206, 200 Norka Drive, 
Akron, LA 51001. Representative: A. J. 
Swanson, P.O. Box 1103, 226 N. Phillips 
Avenue, Sioux Falls, SD 57101. 
Transporting chemicals and cleaning 
supplies, (1) from St. Louis. MO to points 
in AL, AR, CO, FL, GA. IL, IN, IA, KS. 
KY. LA, MI, MN, MS. NE. NC. ND, OH. 
PA, SC, SD. TN. TX. VA, and WI, (2) 
from points in Douglas County, NE, to 
points in CA. CO, FL, GA. IL, MN. MO, 
OH. PA, TX, VA, and WI. and (3) from 
Chicago, IL to points in CO, FL, GA, IN, 
IA, MI, MN, MO. OH, PA, TX. and WI. 

MC 138308 (Sub-121F), filed August 7, 
1980. Applicant: KLM, INC., P.O. Box 
6098, Jackson, MS 39206. Representative: 
Donald B. Morrison, P.O. Box 22628, 
Jackson, MS 39205. Transporting (1) 


such commodities as are dealt in or 
used by grocery, hardware, or drug 
stores, (2) cleaning and building 
maintenance materials and supplies, (3) 
swimming pool, spa, and hot tub 
supplies, (4) chemicals, and (5) 
materials, equipment and supplies used 
in the manufacture, and distribution of 
the commodities in (1), (2), (3), (4), and 
(5) (except commodities in bulk) 
between points in the U.S. (except AK 
and HI), restricted to traffic originating 
at or destined to the facilities used by 
the Purex Corporation or its 
subsidiaries. 

MC 138328 (Sub-122F), filed August, 

13,1980. Applicant: CLARENCE L. 
WERNER, d.b.a. WERNER 
ENTERPRISES. 1-80 & Hwy 50, P.O. Box 
37308, Omaha, NE 68137. 

Representative: Donna Ehrlich (same 
address as applicant). Transporting 
silicon carbide and silicon carbide 
briquettes, between points in 
Milwaukee County, WI, Saginaw 
County, MI, and Jefferson County, AL, 
on the one hand, and, on the other, those 
points in the U.S. in and east of ND, SD, 
NE, CO, and NM. 

MC 140389 (Sub-87F), filed August 14. 
1980. Applicant: OSBORN 
TRANSPORTATION, INC., P.O. Box 
1830, Gadsden, AL 35902. 

Representative: Clayton R. Byrd, P.O. 
Box 304, Conley, GA 30027. Transporting 
frozen foods, from the facilities of Pure 
Packed Foods, Inc., at or near Arlington, 
TN, to those points in the U.S. in and 
west of MT, WY, UT, and NM (except 
AK and HI). 

MC 141318 (Sub-4F), filed August 11, 
1980. Applicant: WEATHER SHIELD 
TRANSPORTATION, LTD., 531 North 
8th St., Medford, WI 54451. 
Representative: Robert S. Lee, 1000 First 
National Bank Bldg., Minneapolis, MN 
55402. Transporting (1) such 
commodities as are dealt in by 
manufacturers of doors and windows, 
and (2) materials, equipment, and 
supplies used in the manufacture of 
commodities in (1), between points in 
the U.S., under continuing contract(s) 
with Weather Shield Manufacturing, 

Inc., of Medford, WI. 

MC 144828 (Sub-6F), filed August 14. 
1980. Applicant: FEPCO TRUCKING. 
INC., 3458 Moreland Avenue, Conley, 

GA 30027. Representative: Archie B. 
Culbreth, Suite 202, 2200 Century 
Parkway, Atlanta, GA 30345. 
Transporting such commodities as are 
dealt in or used by chemical 
manufacturers and distributors, between 
points in the U.S., under continuing 
contract^) with Oxford Chemicals, Inc., 
of Atlanta, GA. 


MC 145999 (Sub-5F), filed August 11, 
1980. Applicant: WESTERN DRYWALL 
TRANSPORT, INC. d.b.a. WESTERN 
DIRECT TRANSPORT. 2001 Broadway. 
Vallejo, CA 94590. Representative: 

James C. Waddell (same address as 
applicant). Transporting (1 ) gypsum 
wallboard and gypsum plaster, and (2) 
materials and supplies used in the 
installation of the commodities in (1). 
from points in Clark County, NV, to 
points in CA, AZ, UT, ID, OR, and WA. 

MC 147388 (Sub-3F), filed August 11, 
1980. Applicant: EARLY BIRD FREIGHT 
LINES. INC., R.R. 1, P.O. Box 49. St 
Libory, NE 68872. Representative: 

Lavem R. Holdeman, 521 So. 14th St.. 
Suite 500, P.O. Box 81849, Lincoln, NE 
68501. Transporting beverages, and 
materials, equipment, and supplies used 
in the manufacture and distribution of 
beverages, between points in Buffalo, 
Hall and Adams Counties, NE, and 
Mitchell County, KS, on the one hand, 
and, on the other, points in IL, KS, MO, 
OK, and TX. 

MC 147388 (Sub-4F), filed August 11, 
1980. Applicant: EARLY BIRD FREIGHT 
LINES, INC., R.R. 1, P.O. Box 49, St. 
Libory, NE 68872. Representative: 

Lavern R. Holdeman, P.O. Box 81849, 
Lincoln, NE 68501. Transporting (1) (a) 
plastic articles (b) fasteners, and (c) 
parts for plastic articles and fasteners, 
and (2) materials and supplies used in 
the manufacture and distribution of the 
commodities in (1), between points in 
Hall County, NE, on the one hand, and, 
on the other, points in the U.S. 

MC 150079 (Sub-lF), filed August 14. 
1980. Applicant: K.R.C. TRANSIT. INC., 
P.O. Box 572, Westmont, IL 60559. 
Representative: Stephen H. Loeb, 33 N. 
LaSalle, Suite 2027, Chicago. IL 60602. 
Transporting (1) aluminum articles, 
paper articles, and plastic articles, and 
(2) materials, equipment and supplies 
used in the manufacture and distribution 
of the commodities in (1) (except 
commodities in bulk), between points in 
Porter and LaPorte Counties, IN, on the 
one hand, and, on the other, points in IL, 
restricted to traffic originating at or 
destined to the facilities of Kaiser 
Aluminum and Chemical Corporation. 

MC 150409 (Sub-lF), filed August 11. 
1980. Applicant: MITCH-MOR 
TRUCKING, INC., Route 1, Becker, MN 
55308. Representative: Stephen F. 
Grinnell, 1000 First National Bank Bldg., 
Minneapolis, MN 55402. Transporting 
aluminum die castings, between points 
in Hennepin County, MN, Montgomery 
County, OH, Nassau County, NY. and 
Cook County, IL, on the one hand, and, 
on the other, points in the U.S. 

MC 150499 (Sub-lF). filed August 11. 
1980. Applicant: ENGELS TRUCK 








Federal Register / Vol. 45, No. 177 / Wednesday, September 10, 1980 / Notices_59651 


SERVICE, INC., P.O. Box 201. Mead, NE 
68401. Representative: A. J. Swanson. 
P.O. Box 1103, 226 N. Phillips Avenue. 
Sioux Falls. SD 57101. Transporting 
meats, meat products . meat byproducts, 
and articles distributed by meat 
packinghouses (except hides and 
commodities in bulk), from points in 
Nobles County, MN, Beadle County, SD. 
and Madison County. NE, to points in 
Wl. IL, IA. SD, NE. ND, MN, MO, CA. 
OR, and WA. 

MC 151468F, filed August 15.1080. 
Applicant: FERDINAND FURNITURE 
CO., a corporation, 431 Fourth St., 
Huntingburg, IN 47542. Representative: 
Robert H. Menke, Jr. (same address as 
applicant). Transporting furniture, 
between points in the U.S., under a 
continuing contract(s) with Styline 
Corporation of Huntingburg, IN. 

MC 151548F, filed August 13,1980. 
Applicant: RONALD WATT d.b.a. R & E 
TRUCKING. Rt. 1. Milton ND 58260. 
Representative: David C. Britton, 1425 
Cottonwood St., Grand Forks, ND 58201. 
Transporting farm products, as 
described in Item No. 01 of the Standard 
Transportation Commodity Code Tariff, 
between points in IA, KS, MN, NE, ND. 
and SD. 

Agatha L. Mcrgenovich, 

Secretary. 

(KR Doc 85-27755 Filed 9-8-80. *45 nm| 

BILLING CODE 7035-01-41 


Motor Carrier Temporary Authority 
Application 

The following are notices of filing of 
applications for temporary authority 
under Section 10928 of the Interstate 
Commerce Act and in accordance with 
the provisions of 49 CFR 1131.3. These 
rules provide that an original and two 
(2) copies of protests to an application 
may be filed with the Regional Office 
named in the Federal Register 
publication no later than the 15th 
calendar day after the date the notice of 
the filing of the application is published 
in the Federal Register. One copy of the 
protest must be served on the applicant, 
or its authorized representative, if any, 
and the protestant must certify that such 
service has been made. The protest must 
identify the operating authority upon 
which it is predicated, specifying the 
“MC* docket and “Sub" number and 
quoting the particular portion of 
authority upon which it relies. Also, the 
protestant shall specify the service it 
can and will provide and the amount 
and type of equipment it will make 
available for use in connection with the 
service contemplated by the TA 
application. The weight accorded a 


protest shall be governed by the 
completeness and pertinence of the 
protestant‘s information. 

Except as otherwise specifically 
noted, each applicant states that there 
will be no significant effect on the 
quality of the human environment 
resulting from approval of its 
application. 

A copy of the application is on file, 
and can be examined at the ICC 
Regional Office to which protests are to 
be transmitted. 

Note. —All applications seek authority to 
operate as a common carrier over irregular 
routes except as otherwise noted. 

Motor Carriers of Property 

Notice No. F-55 

The following applications were filed 
in Region 2. Send protests to: ICC, 
Federal Reserve Bank Bldg., 101 N 7th 
St., Room 620, Philadelphia, PA 19106. 

Originally published in Federal 
Register of August 18,1980. 

MC 150179 (Sub-Il-2TA), filed August 

4.1980. Applicant: LOGISTICS, INC., 
6242 Executive Blvd., P.O.Box 638, 
Dayton, OH 45402. Representative: 
Stephen J. Habash, 100 E. Broad St.. 
Columbus. OH 43215. Contract, 
irregular— Com starch . in bags, from 
Indianapolis, IN and Dayton. OH to 
points in IL. IN. KY. MD. MI, NJ, NY, 

OH. PA, VA and WV, under contract(s) 
with Cargill, Inc., of Dayton, OH, for 270 
days. Supporting shipper(s): Cargill, Inc., 
3201 Needmore Rd„ Dayton, OH 45414. 
The purpose of this re-publication is to 
show OH as one of the destination 
points as it was omitted in the first 
publication. 

MC 147681 (Sub-II12TA), filed August 

20.1980. Applicant: HOYA EXPRESS. 
INC., P.O. Box 543, West Middlesex, PA 
16159. Representative: David M. 

O’Boyle, 2310 Grant Bldg., Pittsburgh, 

PA 15219. Plastic products, between 
Winchester. VA and points in MI for 270 
days. An underlying ETA seeks 120 days 
authority. Supporting shipper(s): 
Advanco Corp., 999 Troy Ct., Troy, MI 
46084. 

MC 56388 (Sub-II-5TA), filed August 

20.1980. Applicant: HAHN 
TRANSPORTATION, New Market, Md 
21774. Representative: Francis J. 

Ortman. 7101 Wisconsin Ave., Suite 605, 
Washington. DC 20014. Commodities in 
bulk, between points in DC, VA, WV. 
PA, DE and MD. for 270 days. 

Supporting shipper(s): Riverton Corp., 
Riverton. VA 22651. 

MC 115703 (Sub-II-6TA), filed August 

21.1980. Applicant: KREITZ MOTOR 
EXPRESS. INC., P.O. Box 6331, 
Wyomis8ing. PA 19610. Representative 


Bernard L. Quaglia (same as applicant). 
Contractor's equipment, heavy and 
bulky articles, machinery and machine 
parts, and articles requiring special 
handling or rigging, between points in 
Guilford County, N.C. on the one hand, 
and on the other, points in the U.S. 
(except AK, CT. HI. MA. NH, NY and 
RI) for 180 days. An underlying ETA 
seeks 90 days authority. Supporting 
shippers): ARCT, Inc., P.O. Box 11381, 
Greensboro, N.C. 27409. Graystone 
Corporation, Brittany Building. Suite 
5007,1717, Penn Avenue. Pittsburgh, 

PA, 15221. Newman Machine Company, 
Inc., 507 Jackson Street. Greensboro, 

N.C. 27403. 

MC 4491 (Sub-II-lTA), fied August 22, 
1980. Applicant: GREAT COASTAL 
EXPRESS. INC., P.O. Box 24288, 5600 
Midlothian Tnpk., Richmond, VA 23224. 
Representative: Paul D. Collings (same 
address as above). Cotton wast fibres, 
from Wellford, SC to the facilities of 
Crawford Manufacturing Co., at or near 
Richmond. VA, for 270 days. An 
underlying ETA seeks 120 days 
authority. Supporting shipper(s): 
Crawford Manufacturing Co., Third & 
Decatur Sts., Richmond. VA 23261. 

MC 151483 (Sub-U-lTA), filed August 

22.1980. Applicant: LOVE’S TRUCKING, 
INC., 1841 East State Route 55, Troy. OH 
45373. Representative: A. Charles Tell, 
100 East Broad St., Columbus, OH 43215. 
Fabricated metal products (except 
ordinance, machinery or transportation 
equipment), from the facilities of (1) 
Krohn Steel Service Center, Inc. at 
Springfield, OH to McRae and 
Swainsboro, GA; Columbus and 
Seymour, IN; Chicago, IL; Louisville, KY: 
Lavergne, TN; and (2) from the facilities 
of Burjon Steel Service, Inc., Dayton and 
Middletown, OH to McRea, GA and 
Lietchfield, KY, for 270 days. An 
underlying ETA seeks 120 days 
authority. Supporting shippers: Burjon 
Steel Service, Inc., 67 Millard Dr„ 
Franklin, OH 45005. Krohn Steel Service 
Center. Inc., 5750 Dower Valley Pike. 
Springfield, OH 45502. 

MC 146656 (Sub-II-5TA). filed August 

20.1980. Applicant: KEY WAY 
TRANSPORT. INC., 820 S. Oldham St., 
Baltimore, MD 21225. Representative: 
William F. Lamperelli (same address as 
above). Contract, irregular-Alcoholic 
beverages, from Frankfort, KY and 
Cincinnati, OH to Baltimore and 
Halethorpe, MD and Washington, DC. 
under a continuing contract(s) with 
Milton S. Kronheim & Co., Inc., for 270 
days. An underlying ETA seeks 120 days 
authority. Supporting shipperfs): Milton 
S. Kronheim & Co., Inc., 2900 V St., NE, 
Washington, DC. 
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MC 121272 (Sub-II-2TA), filed August 

18.1980. Applicant: HESS TRUCKING 
CO.. 1000 West Chocolate Ave., 

Hershey, PA 17033. Representative: J. 
Bruce Walter, P.O. Box 1146, Harrisburg, 
PA 17108. Such commodities as are 
dealt in by grocery and food business 
houses (except commodities in bulk, 
those of unusual value, Classes A and B 
explosives, household goods as defined 
by the Commission, commodities in 
bulk, and those requiring special 
equipment), from the facilities of 
Dauphin Distribution Services Co., in 
Cumberland County, PA, to points in 

PA, for 270 days. Supporting shipper 
Dauphin Distribution Services Co., 5023 
East Trindle Road, Mechanicsburg, PA 
17055. 

MC 136490 (Sub-II-lTA), filed August 

26.1980. Applicant: WALTER 
LUBINSKl d.b.a. L & K 
TRANSPORTATION. R.D. 4, P.O.B. 199, 
Dallas, PA 18612. Representative: 

Morton E. Kiel. 2 World Trade Center, 
Suite 1832, New York, NY 10048. Paper 
and paper products, between Columbia 
County, PA, on the one hand, and, on 
the other, points in AZ, CA, CO, ID, MT, 

NV. OR, UT and WA. for 270 days. An 
underlying ETA seeks 120 days 
authority. Supporting shipper(s): 
DataCom, Inc., P.O. Box 539, Willow 
Grove, PA 19090. 

MC 30089 (Sub-II-lTA), filed August 

25.1980. Applicant: FRANK W. LILLY, 
INC. P.O. Box 111, Turtle Creek. PA 
15145. Representative: Christian V. Graf. 
407 N. Front St., Harrisburg, PA 17101. 
Contract, irregular, lumber or wood 
products (except furniture) from points 
in Hudson County, NJ to points in PA 
restricted to transportation to be 
performed under a continuing contract 
with Heinz, U.S.A. Division of H. J. 

Heinz Company, Pittsburgh, PA. An 
underlying ETA seeks 120 days 
authority. Supporting shipper: H. J. 

Heinz Co., P.O. Box 57. Pittsburgh. PA 
15230. 

MC 4491 (Sub-II-2TA), filed August 

27.1980. Applicant: GREAT COASTAL 
EXPRESS, INC., P.O.B. 24286, 56 
Midlothian Trpk., Richmond, VA 23224. 
Representative: Paul D. Collins (same 
address as above). Carpet, carpeting, 
carpet remnants, or rugs, from the 
facilities of Columbus Mills, Inc., at or 
near Columbus, GA to Norfolk, 
Richmond and Roanoke, VA, and their 
respective commercial zones, for 270 
days. An underlying ETA seeks 120 days 
authority. Supporting shipper(s): 
Columbus Mills, Inc., P.O.B. 1560, 
Columbus. GA 31902. 

MC 5649 (Sub-II-2TA), filed August 

28.1980. Applicant: KULP & GORDON. 
INC., P.O. Box 628. Phoenixville, PA 


19460. Representative: Larry R. 
McDowell, 1200 Western Savings Bank 
Bldg., Philadelphia. PA 19107. Roof 
insulation, hot tops and side boards, 
from the facilities of C. G. Sproule & 
Assoc., Inp.. located in Chester County, 
PA, to points in CT, DE, MA, MD, NJ. 

NY, RI, VA, VT. and WV. for 270 days. 
An underlying ETA seeks 120 days 
authority. Supporting shipper(s): C. G. 
Sproule & Assoc., Inc., 717 Nutt Road, 
Phoenixville, PA 19460. 

MC 128290 (Sub-II-lTA), filed August 

27,1980. Applicant: EARL HAINES, 

INC., P.O. Box 2557, Winchester, VA 
22601. Representative: Bill R. Davis, 

Suite 101. Emerson Center, 2814 New 
Spring Rd., Atlanta. GA 30339. (1) 

Plastic film, plastic sheeting, counters, 
heels, pads, shanks, soles, soling, tops 
and welting, from the facilities of 
O’Sullivan Corp. at or near Winchester, 
VA; Lebanon. PA; and Hawthorne, NJ; 
to points in MD, PA, NJ, NY. CT, MA. RI. 
NH, NC, and VA and (2) materials, 
equipment and supplies used in the 
manufacture and distribution of the 
commodities in (1) above, in the reverse 
direction, for 270 days. An underlying 
ETA seeks 120 days authority. 
Supporting shipper: O’Sullivan Corp., 
P.O. Box 603, Winchester. VA 22601. 

MC 128290 (Sub-II-2TA), filed August 

27.1980. Applicant: EARL HAINES. 

INC., P.O. Box 2557, Winchester. VA 
22601. Representative: Bill R. Davis, 

Suite 101, Emerson Center, 2814 New 
Spring Rd., Atlanta, GA 30339. (1) 
Canned goods, pallets, glassware, and 
cans, from Berkeley and Jefferson 
Counties, WV; and Frederick, Clarke, 
Warren, Shenandoah and Rockingham 
Counties, VA to OH. WV, PA. MD. DE. 
NJ. NY, CT. MA. RI. and VA; and (2) 
Glass containers, caps and closures, 
cardboard cartons and dividers, glue in 
drums, sugar in bags, containers, and 
labels from OH. WV, PA, MD. DE. NJ. 
NY, CT. MA, RI. VA, NC, SC, and GA to 
Berkeley and Jefferson Counties, WV; 
Frederick, Clarke, Warren, Shenandoah. 
Rockingham Counties, VA. for 270 days. 
An underlying ETA seeks 120 days 
authority. Supporting shipper(s): Royal 
Crown Bottling Co. of Winchester, Inc., 
P.O. Box 2300. Winchester, VA 22601; 
Giant Food, Inc., 6300 Sheriff Rd., 
Landover, MD; National Fruit Products 
Co., P.O. Box 2040, Winchester, VA 
22601; Shenandoah Apple Co-operative, 
Inc., P.O. Box 435, Winchester, VA 
22601. 

MC 151529 (Sub-II-lTA), filed August 

28.1980. Applicant: DANIEL W. AND 
DAVID J. GREGORY, d.b.a. GREGORY 
TRUCKING, P.O. Box 859, Wise, VA 
24293. Representative: Daniel W. 
Gregory (same as applicant). Such 


commodities as are dealt in by 
hardware stores and equipment and 
supplies used in the distribution thereof 
between points in McHenry and Cook 
Counties. IL, on the one hand, and, on 
the other, points in GA. for 270 days. An 
underlying ETA seeks 120 days 
authority. Supporting shipper Cotter 
and Co., 2740 Clyboum Ave., Chicago, IL 
60614. 

MC 109537 (Sub-II-lTA). filed August 

28.1980. Applicant: HERRON 
TRANSFER CO., 1026 Franklin St.. 
Salem, OH 44460. Representative: Paul 
F. Beery, 275 E. State St., Columbus, OH 
43215. (1) Tile, brick, refractories, and 
refractory products, and (2) equipment, 
materials and supplies used in the 
manufacture and distribution of the 
commodities named in (1) above (except 
commodities in bulk), between 
Columbiana, OH and Plymouth Meeting, 
PA, on the one hand, and, on the other, 
points in the U.S. east and north of the 
States of WI. IA. MO, TN. and NC for 
270 days. Supporting shipper Kaiser 
Aluminum & Chemical Sales, 200 Route 
22, Hillside. NJ 07205. 

MC 143394 (Sub-II-10TA), filed August 
2a 1980. Applicant: GENIE TRUCKING 
LINE, INC., 70 Carlisle Springs Road, 
P.O. Box 840, Carlisle. PA 17013. 
Representative: G. Kenneth Bishop 
(same as applicant). Contract: Irregular: 
Deer from Jacksonville, FL, to Mobile, 
AL. An underlying ETA seeks 120 days 
authority. Supporting shipper 
Budweiser Busch Distributing Company, 
Inc., 1050 N. Beltline, Mobile. AL 36607. 

MC 148604 (Sub-II-8TA). filed August 

27.1980. Applicant: FALCON MOTOR 
TRANSPORT, INC., 1250 Kelly Ave., 
Akron, OH 44306. Representative: C. K. 
Woodring. National Transportation 
Consultants, Inc., 7650 Chippewa Rd.. 
Brecksville, OH 44141. (1) Commodities 
dealt in by retail stores and materials, 
equipment and supplies used in the 
operation of retail stores (except 
commodities in bulk) between facilities 
of Gray Drug Stores, Inc. and/or Revco 
Drug Stores, Inc. at Cincinnati. 
Cleveland, Columbus, Dayton and 
Toledo, OH and their respective 
commercial zones and Somerset, PA, on 
the one hand, and, on the other, points 
in CT. DE, IL. IN. MD, MA, MI, NJ, NY. 
OH, PA. RI and WI; and (2) aircraft 
parts and machinery, equipment and 
supplies used in the manufacture of 
aircraft parts (except commodities in 
bulk) between the facilities of Cleveland 
Pneumatic Corp. at Cleveland, OH on 
the one hand, and. on the other, points 
in CT, MA, NJ and NY, for 180 days. An 
underlying ETA seeks 90 days authority. 
Supporting shippers: Gray Drug Stores. 
Inc., 666 Euclid Avenue, Cleveland. OH 
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44114: Revco Drug Stores, Inc,, 1925 
Enterprise Parkway, Twinsburg, OH 
44087; Cleveland Pneumatic Corp., 3781 
East 77th Street. Cleveland, OH 44105. 

MC 151419 (Sub-II-2TA), filed August 

25.1980. Applicant: GORDON 
JOHNSON, Box 252; Route 2, 
Fredericktown, OH 43019. 
Representative: Lewis S. Witherspoon. 
88 East Broad St., Columbus, OH 43215. 
(1) Lawn and garden tools and farm 
implements; (2) appliances, component 
parts and supplies between (1) 
Columbus, OH, on the one hand. and. on 
the other, Frankfort. NY, and (2) 
between Marion, OH, on the one hand, 
and, on the other, Albany, Binghamton. 
Buffalo, Rochester, Syracuse and Utica, 
NY, and Fairfield and Kearny, NJ, for 
270 days. An underlying ETA seeks 120 
days authority. Supporting shippers: 
Morris Distributing, 1153 W. Fayette St.. 
Syracuse, NY 13204; the Union Fork & 
Hoe Co., 500 Dublin Ave., Columbus. 

OH 43215; and Whirlpool Corp., 2000 
U.S. 33, North, Benton Harbor, Ml 49022. 
MC 13134 (Sub-II-13TA), filed August 

25.1980. Applicant: GRANT 
TRUCKING. INC., P.O. Box 256. Oak 
Hill, OH 45656. Representative: James 
M. Burtch, 100 E. Broad St.. Columbus. 
OH 43215. Expanded plastic products . 
from points in Lawrence County. OH. to 
points in WV, NY, MD. PA and DE, for 
270 days. Supporting shipper: Dow 
Chemical U.S.A., P.O. Box 36000. 
Strongsville, OH 44136. 

MC 151692 (Sub-II-lTA), filed August 

28.1980. Applicant: EVANS 
TRANSPORTATION CO., 7800 Rt. No. 
13, Levittown, PA 19057. Representative: 
Peter R. Gilbert. 1919 Pennsylvania Ave., 
NW.. Suite 850, Washington, DC 20006. 
Contract, irregular: Iron and steel 
articles and equipment, materials and 
supplies used in the manufacture 
thereof, between pts. in the US, under a 
continuing contract with Ferrodeck. Inc. 
for 270 days. Supporting shipper: A. F. 
Enterprise, Inc.. 161 Highland Ave.. 
Needham Heights, MA 02194. 

MC 14314 (Sub-II-3TA), filed August 

29.1980. Applicant: DUFF TRUCK LINE. 
INC., P.O. Box 359. Broadway & Vine. 
Lima, OH 45802. Representative: Paul F. 
Beery, 275 E. State St.. Columbus. OH 
43215. Common, regular: General 
commodities (except those of unusual 
value, classes A and B explosives, 
commodities in bulk, commodities 
requiring special equipment, and 
household goods as defined by the 
Commission), (1) between jet U.S. Hwy 
40 and Interstate Hwy 75 and Terre 
Haute, IN serving the intermediate 
points of Richmond and Brazil, IN and 
the off-route point of Greencastle, IN. 
From jet U.S. Hwy 40 and Interstate 


Hwy 75 over U.S. Hwy 40 to Terre Haute 
and return over the same route. (2) 
Between Cincinnati, OH and 
Indianapolis, IN serving the 
intermediate points of Morristown and 
Rushville. IN and the off-route points of 
Connersville, Shelbyville, Greensburg. 
Aurora, Batesville and Lawrenceburg, 

IN. From Cincinnati over U.S. Hwy 52 to 
Indianapolis and return over the same 
route. (3) Between Indianapolis. IN and 
Fort Wayne. IN serving the intermediate 
point of Huntington, IN and the off-route 
points of Noblesville, Frankton, Elwood, 
Wabash, Upland, Alexandria, Lagro, 
New Haven, Cicero. Roanoke. Sweetser 
and Van Buren, IN. From Indianapolis 
over IN Hwy 37 to Fort Wayne and 
return over the same route. (4) Between 
Indianapolis, IN and Fort Wayne. IN 
serving the intermediate points of 
Pendleton, Anderson and Muncie, IN 
and the off-route points in Yorktown. 
Decatur, Union City, Woodbum. New 
Castle, Portland. Hartford City, 
Middletown, Montpelier, and Lapel, IN. 
From Indianapolis over IN Hwy 67 to jet 
U.S. Hwy 27, then over U.S. Hwy 27 to 
Fort Wayne and return over the same 
route. (5) Between Evansville, IN and 
Louisville, KY serving the intermediate 
points of Chandler, St. Meinrad, and 
Corydon, IN and the off-route points of 
Griffin, Newburgh. Mt. Vernon, 

Marengo, and Oakland City, IN. From 
Evansville over U.S. Hwy 460 to 
Louisville and return over the same 
route. / 

Note.—The sole purpose of this request is 
to substitute single line for joint operations. 
Applicant intends to tack with its authority 
held in MC-14314 and Subs thereto and 
interline at Louisville, KY and Indianapolis.’ 
Evansville, and Fort Wayne. IN. for 270 days. 
An underlying ETA seeks 120 days authority. 
Applicant intends to tack and interline. 

Supporting shippers: International 
Playtex, Inc., P.O. Box 631, Dover, DE 
19901: Rohm & Haas. Independence Mall 
West, Philadelphia, PA 19105; and Vidal 
Sassoon, 9640 Owensmouth Ave.. 
Chatsworth, CA 91311. 

MC 128746 (Sub-II-3TA), filed August 

28.1980. Applicant: D’AGATA 
NATIONAL TRUCKING CO.. 3240 S. 

61st St., Philadelphia, PA 19153. 
Representative: Edward J. Kiley, 1730 M 
St., N.W., Washington, D.C. 20036. Malt 
beverages, in containers, from the 
Anheuser-Busch facility at or near 
Williamsburg, VA to pts. in PA. on and 
east of US Route 220, for 270 days. An 
underlying ETA seeks 120 days 
authority. Supporting shipper: Anheuser- 
Busch Companies, Inc. P.O. Drawer V, 
Williamsburg, VA 23185. 

MC 488 (Sub-lI-4TA), filed August 28. 
1980. Applicant: BREMANS EXPRESS 


CO.. 318 Haymaker Rd.. Monroeville. PA 
15146. Representative: Leslie S. Breman 
(same address as applicant). Leather, 
leather products and hides and 
materials supplies used in the 
production and distribution of leather, 
leather products and hides, between the 
facilities of Howes Leather Co. at 
Curwensville, PA, on one hand, and. on 
the other, pts. in DE, OH, MA, MD, NJ. 
NY. and WV for 270 days. An 
underlying ETA seeks 120 days 
authority. Supporting shipper: Howes 
Leather Co., P.O. Box 57. Curwensville, 
PA 16833. 

MC 488 (Sub-II-3TA), filed August 28, 
1980. Applicant: BREMAN S EXPRESS 
CO.. 318 Haymaker Rd., Monroeville, PA 
15146. Representative: Leslie S. Breman 
(same address as applicant). Leather, 
leather products and hides and 
materials and supplies used in the 
production and distribution of leather, 
leather products and hides, between the 
facilities of A. C. Lawrence Leather Co., 
in Ashland, KY, and Hazelwood, NC on 
one hand, and. on the other, pts. in MA, 
NJ, OH, PA, and VA for 270 days. An 
underlying ETA Seeks 120 days 
authority. Supporting shipper: A. C. 
Lawrence Leather Co., Danvers, MA 
01923. 

MC 124333 (Sub-II-3TA), filed June 27, 
1980. Applicant: BAKER PETROLEUM 
TRANSPORTATION CO., INC., Pyles 
Lane. New Castle, DE 19720. 
Representative: Samuel W. Earnshaw. 
833 Washington Bldg., Washington, DC 
20005. Contract, irregular: Fuel oil, in 
bulk, in tank vehicles, from Pennsauken. 
NJ to Clayton, DE for 180 days. An 
underlying ETA seeks 90 days authority. 
Supporting shipper: Campbell Soup Co., 
Campbell Place. Camden, NJ 08101. 

MC 145104 (Sub-II-lTA), filed August 

29.1980. Applicant: MIL-CO 
TRUCKING. INC., 319 S. Main St., West 
Unity, OH 43570. Representative: Boyd 
B. Ferris, 50 W. Broad St., Columbus, OH 
43215. Such commodities as are dealt in 
or used by manufacturers of brass and 
brass products, between the facilities of 
Chase Brass, at or near Montpelier. OH. 
on the one hand, and, on the other, 
points in the U.S. in and east of ND, SD, 
NE, KS, OK and TX for 270 days. 
Restricted to the transportation of 
shipments originating at or destined to 
the origins specified above. An 
underlying ETA seeks 120 days 
authority. Supporting shipper(s): Chase 
Brass & Copper Co., 20600 Chagrin Blvd., 
Cleveland, OH 44122. 

MC 78228 (Sub-II-4TA), filed August 

29.1980. Applicant: J. MILLER EXPRESS, 
INC., 962 Greentrees Rd., Pittsburgh. PA 
15220. Representative: Henry M. Wick, 
Jr.. 2310 Grant Bldg., Pittsburgh. PA 
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15219. Pig iron, in bulk in dump vehicles, 
from Portsmouth, NH to Laconia, NH for 
270 days. Supporting shipper. Philipp 
Bros., Division of Engelhard Minerals & 
Chemicals Corp., 1221 Avenue of the 
Americas, New York, NY 10020. 

MC140807 (Sub-n-7TA), filed August 

28.1980. Applicant: S & W 
ENTERPRISES. INC., P.O. Box 1131. 
Wilkes Barre, PA 18702. Representative: 
[oseph A. Keating, Jr., 121 S. Main St., 
Taylor, PA 18517. Rope, synthetic 
cordage and strapping and tools, seals 
and buckles used with synthetic 
strapping, oakum and packing and 
synthetic twine from Honesdale, PA to 
New Orleans, LA, for 270 days. An 
underlying ETA seeks 120 days 
authority. Supporting shipper(s): 
American Mfg. Co., 206 Willow Ave., 
Honesdale, PA 18431. 

MC 138068 (Sub-II-3TA), Bled August 

29.1980. Applicant: WAREHOUSE 
TRANSPORTATION CO., INC., P.O. 

Box 84, Urbana, OH 43078. 
Representative: Michael Spurlock, 275 E. 
State St., Columbus, OH 43215. Contract; 
Irregular; Toilet preparations, hair spray 
and such commodities as are used, dealt 
in, or distributed by retail and wholesale 
department, hardware, drug and food 
stores, and equipment, materials, and 
supplies used in the conduct of the 
business described above, between 
Florence, KY, and its commercial zone, 
on the one hand, and. on the other, 

Niles, IL and its commercial zone, for 
270 days. Supporting shippers): Redken 
Laboratories. 7080 New Buffington Rd., 
Florence, KY 41042. 

MC 2202 (Sub-II~14TA}, Bled August 

29.1980. Applicant: ROADWAY 
EXPRESS, INC., P.O. Box 471,1077 
Gorge Blvd., Akron, OH 44309. 
Representative: William O. Turney, 

Suite 1010, 7101 Wisconsin Ave., 
Washington, DC 20014. Common, 
regular: General commodities (except 
those of unusual value. Class A and B 
explosives, household goods as defined 
by the Commission, commodities in 
bulk, and those requiring special 
equipment), serving Flowery Branch, GA 
as an off-route point in connection with 
applicant’s regular routes to and from 
Norcross, GA for 270 days. Applicant 
proposes to tack the authority sought 
herein with its regular routes a Norcross, 
GA. Applicant proposes to interline at 
existing gateways throughout its system. 
Supporting shipper: Reliance Electric, 

220 Eastview, Brooklyn Heights. OH 
44131. 

MC 2202 (Sub-II-13TA), filed August 

29.1980. Applicant: ROADWAY 
EXPRESS, INC., P.O. Box 471,1077 
Gorge Blvd., Akron, OH 44309. 
Representative: William O. Turney, 


Suite 1010, 7101 Wisconsin Ave., 
Washington, DC 20014. Common, 
regular: General commodities (except 
those of unusual value, Class A and B 
explosives, household goods as defined 
by the Commission, commodities in 
bulk, and those requiring special 
equipment), serving Monroeville, AL as 
an off-route point in connection with 
applicant's regular routes to and from 
Evergreen, AL for 270 days. An 
underlying E.T.A. seeks 120 day's 
authority. Applicant proposes to tack 
the authority sought herein with its 
regular routes at Evergreen, AL. 
Applicant proposes to interline at 
existing gateways throughout its system. 
Supporting shipper: Vanity Fair Mills, 
Inc., 624 South Alabama Ave., 
Monroeville, AL 36462. 

MC 119632 (Sub-II-14TA). filed August 

29.1980. Applicant: REED LINES, INC., 
634 Ralston Ave., DeBance, OH 43512. 
Representative: Wayne C. Pence (same 
address as applicant). General 
commodities (except those of unusual 
value, household goods and class A & B 
explosives, commodities in bulk, and 
those requiring special equipment) 
between Franklin and Licking Counties, 
OH on the one hand and points in IL on 
the other, for 270 days Restricted to 
traffic having prior or subsequent 
movements by rail. Supporting shipper: 
Merchant Shippers Div. of Transway 
Corp., 2350 Victory Parkway, Cincinnati, 
OH 45206. 

The following applications were filed 
in Region 3. Sent protests to ICC, 
Regional Authority Center, P.O. Box 
7600, Atlanta. GA 30357. 

MC 73165 (Sub-3-2TA), filed August 

21.1980. Applicant: EAGLE MOTOR 
LINES, INC., 830 North 33rd Street. 
Birmingham, AL 35222. Representative: 
R. Cameron Rollins, P.O. Box 11086, 
Birmingham, AL 35202. General 
commodities (except those of unusual 
value, Class ABB explosives, 
household goods as defined by the 
Commission, and commodities in bulk) 
in containers or trailers and empty 
containers or trailers having prior or 
subsequent movement by water or rail 
between points in VA, NC, SC, GA, FL, 
AL, MS, LA and TX on the one hand, 
and on the other, points in and east of 
MN. LA, NE, KS, OK and TX. Supporting 
shipper(s): There 59 statements of 
support attached to this application 
which may be examined at the I.C.C 
Regional Office in Atlanta, GA. 

MC 52704 (Sub-3-9TA), Bled August 

25.1980. Applicant: GLENN 

McClendon trucking compnay, 

INC., P.O. Drawer "H". LaFayette, AL 
36862. Representatives: Archie B. 
Culberth and John P. Tucker, Jr., Suite 


202, 2200 Century Parkway, Atlanta, GA 
30345. (1) Paper end paper products, 
from the facilities of Manville Forest 
Products Corporation at or near Monroe 
and West Monroe, LA to points in NC 
and SC; and (2) Materials, equipment 
and supplies used in the manufacture, 
sale, distribution and conversion of 
paper and paper products, from points in 
NC and SC to Monroe and West 
Monroe. LA. Supporting shipper(s): 
Manville Forest Products Corporation. 
P.O. Box 488, West Monroe. Ij\ 71291. 

MC 147333 (Sub-3-lTA), filed August 

26.1980. Applicant: McGEE TRUCKING 
COMPANY. P.O. Box 297, Bostic, NC 
28018. Representative: Judy Baldwin 
McGee (same address as applicant). 
Contract carrier: irregular routes: 
Business and office furniture and 
replacement parts for same, between 
the facilities of GF Business Equipment, 
Inc. located at or near Forest City, NC, 
Gatlin, TN. and Youngstown, OH, on the 
one hand, and, points in the U.S. (except 
AK and HI), on the other hand, under a 
continuing contract with GF Business 
Equipment, Inc. Supporting shipper(s): 
GF Business Equipment, Inc., P.O. Box 
260, Forest City. NC 28043. 

Note.—Applicant intends to tack in MC 
147333 (Sub-1). 

MC 145541 (Sub-3-3TA), filed August 

26.1980. Applicant: SUNWAY 
CORPORATION, 118 West Main Street. 
Thomasville, North Carolina 27360. 
Representative: William P. Farthing, Jr., 
1100 Cameron-Brown Building, 

Charlotte, NC 28204. New furniture and 
parts, supplies and materials used in the 
manufacturing of new furniture, 
between points in Caldwell, Davidson 
and Guilford Counties, NC, on the one 
hand, and, on the other, points in CA, 

AZ and TX. There are 8 statements in 
support attached to this application 
which may be examined at the ICC 
Regional Office in Atlanta, GA. 

MC 124251 (Sub-3-lTA), Bled August 

26.1980. Applicant: JACK JORDAN, 

INC., P.O Box 689, Dalton, GA 30720. 
Representative: Archie B. Culbreth, John 
P. Tucker, Jr., Suite 202, 2200 Century 
Parkway. Atlanta, GA 30345. Ground 
Limestone, from points in Franklin 
County, TN, to points in Whitfield 
County, GA. Supporting shipper: TAC 
Industries, Inc., 821 Tilton Road, S.E., 
Dalton, GA 30720. 

MC 151352 (Sub-3-lTA), filed August 

21.1980. Applicant: E.LM. TRUCKING, 
INC., P.O. Box 4048, Opelika, AL 36801. 
Representative: Terry P. Wilson, 428 
South Lawrence Street, Montgomery. AL 
36104. General commodities, (except 
those of unusual value. Classes A and B 
explosives, household goods as defined 
by the Commission, commodities in bulk 
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and those requiring special equipment), 
between points in Lee County. AL on 
the one hand, and, on the other, points 
in the U.S. Supporting shippers: There 
are seven statements of support which 
may be examined at the LC.C. Regional 
Office. Atlanta, GA. 

MC151393 (Sub-3TA), filed August 21, 
1980. Applicant: MILLERS BEND 
CARRIERS. INC., 1135 Hwy. 231, No.. 
P.O. Box 197, Wetumpka. AL 36092. 
Representative: Ronald L Stichweh. 727 
Frank Nelson Bldg., Birmingham, AL 
35203. (1) Cleaning, scouring, washing, 
and buffing compounds, (2) hardwood 
veneer. (3) athletic apparel, and (4) 
piece goods, (1) From Montgomery, IL 
and Rochester. NY. to Los Angeles, San 
Diego, and San Jose. CA; Denver. CO; 
Seattle. WA; Dallas. TX; St. Paul. MN; 

St. Louis, MO: New Orleans, LA; 
Memphis, TN; Tampa, FL; Atlanta, GA; 
and Greensboro. NC; (2) from Pine Hill. 
AL, to Columbia, TN; Louisville, KY; 
Evansville, IN; and points in NC; (3) 
from Thomasville, AL. to all points in 
the contiguous U.S. and (4) from NC and 
SC and Fall River, MA, to Thomasville, 
AL Supporting shippers: Simplex 
Industries, Inc., Old School Road, 
Thomasville, AL 36784; Thomasville 
Veneer. Inc.. P.O. Box 267. Pine Hill, AL 
36769; Rochester Germicide Co., Inc., 

P.O. Box 1515, Rochester, NY 14603. 

MC 145541 (Sub-3-2TA), filed August 

21.1980. Applicant: SUNWAY 
CORPORATION, 118 West Main Street. 
Thomasville, NC 27360. Representative: 
William P. Farthing, Jr., 1100 Cameron- 
Brown Building, Charlotte, NC 28204. 
New furniture and parts, supplies and 
materials used in the manufacture of 
new furniture, between points in Wilkes, 
Randolph, Lee, Beaufort and 
Rockingham Counties. NC. and 
Roanoke, Campbell and Franklin 
Counties, VA, on the one hand, and, on 
the other, points in AZ, CA, CO, ID, MT, 
NV. NM. OR. TX. UT, WA and WY. 
Supporting shippers: There are five 
statements of support which may be 
examined at the LC.C. Regional Office. 
Atlanta, GA. 

MC 146465 (Sub-3-lTA), filed August 

21.1980. Applicant: LAWRENCE 
PILGRIM d.b.a., PILGRIM TRUCKING 
COMPANY. P.O. Box 877, Cleveland, 

GA 30528. Representative: Jeffrey 
Kohlman, Suite 508,1447 Peachtree 
Street, N.E., Atlanta, GA 30309. Iron and 
steel articles, (a) between Detroit. Mt 
Chicago, IL Hammond, IN; Cleveland, 
Cincinnati, Canton and Columbus, OH; 
Newport, KY; Darlington. SC; Weirton, 
WV; and points in the commercial zones 
thereof, and (b) from those points 
described in (a) above to points in AL 
GA, KY, NC, SC, TN and VA. Supporting 


shipper United Trading Steel 
Distributors, Inc., 432 Walnut Street, 
Suite 1100, Cincinnati. OH 45202. 

MC 146293 (Sub-3-23TA), filed August 

22.1980. Applicant: REGAL TRUCKING 
CO., INC., 95 Industrial Park Circle. N.E., 
Lawrenceville, GA 30245. 

Representative: Richard M. Tettelbaum, 
Esq., 3390 Peachtree Road, N.E., 5th 
Floor—Lenox Towers South, Atlanta, 

G A 30326. Bottled water and materials, 
equipment and supplies used in the 
manufacture, distribution and sale of 
bottled water (except in bulk) between 
Ukiah, CA, on the one hand, and, on the 
other, points in the US in and east of 
NM, CO. WY and MT. Supporting 
shipper Vichy Springs Mineral Water 
Distribution Co.. 2813 Marcia Drive, 
Lawrenceville, GA 30245. 

MC 116254 (Sub-3-14TA). filed August 

22.1980. Applicant: CHEM-HAULERS. 
INC., P.O. Box 339. Florence. AL 35631. 
Representative: Mr. M. D. Miller (same 
address as above). Coal Tar, in bulk, in 
tank vehicles, from Middletown. OH, to 
Woodward. AL Supporting shipper: 
Koppers Company. Inc., 850 Koppers 
Building, Pittsburgh. PA 15219. 

MC 146646 (Sub-3-25TA). filed August 

22.1980. Applicant: BRISTOW 
TRUCKING CO., Inc., P.O. Box 6355 A, 
Birmingham, AL 35217. Representative: 
James W. Segrest (same address as 
applicant). Glassware Between the 
facilities of Indiana Glass Co. located at 
or near Dunkirk, IN, on the one hand, 
and, on the other, pointB in the U.S. 
(except AK and HI). Restricted to traffic 
moving for the account of Wallace 
International. Supporting shipper: 
Wallace International, P.O. Box 26226, 
Birmingham, AL 35226. 

MC 146646 (Sub-3-26TA), filed August 

22.1980. Applicant: BRISTOW 
TRUCKING CO., INC.. P.O. Box 6355 A, 
Birmingham. AL 35217. Representative: 
James W. Segrest (same address as 
applicant). Materials, equipment, and 
supplies used in the manufacture, sale 
and distribution of residential and 
mobile homes From Lagrange, IN and 
Chicago, IL to the facilities of 
Manufactured Housing Products 
Company, Inc. located at or near 
Americus, GA Supporting shipper: 
Manufactured Housing Products 
Company. Inc.. P.O. Box 525, Americus. 
GA 31709. 

MC 105813 (Sub-3-3TA), filed August 

25.1980. Applicant: BELFORD 
TRUCKING CO.. INC., 1759 S.W. 12th 
Street, P.O. Box 2009, Ocala, FL 32670. 
Representative: Arnold L Burke. 180 
North LaSalle Street, Chicago, IL 60601. 
Frozen Ice Cream Novelties from 
Sikeston, MO to Ocala, FL Supporting 
shipper: Gold Bond Ice Cream of 


Florida, Ino, 701 S.W., 3rd Ave, Ocala, 
FL 32671. 

MC 124306 (Sub-3-7TA), filed August 

25.1980. Applicant: KENAN 
TRANSPORT COMPANY. 
INCORPORATED, Post Office Box 2729, 
Chapel Hill, NC 27514. Representative: 
W. David Fesperman (same as above). 
Chelating compounds and citric acid, 
from Southport, NC to Spotswood, NJ. 
Supporting shipper Pfizer Inc., 235 East 
42nd St, New York. NY 10017. 

MC 107515 (Sub-3-56TA), filed August 

25.1980. Applicant: REFRIGERATED 
TRANSPORT CO.. INC., P.O. Box 308, 
Forest Park, GA 30050. Representative: 
Alan E. Serby. Esq., 3390 Peachtree 
Road. N.E., 5th Floor—Lenox Towers 
South, Atlanta. GA 30326. General 
Commodities (except those of unusual 
value. Classes A and B explosives, 
household goods as defined by the 
Commission, commodities in bulk, and 
those which because of size or weight 
require the use of special equipment) 
between the facilities or agents of the 

J. C. Penney Catalog Division located in 
Hartford County, CT; Clayton County, 
GA; Johnson County, KS; Washoe 
County, NV; Franklin County. OH; and 
Milwaukee County. WI, on the one 
hand, and, on the other, all points in the 
U.S. (except AK and HI). Supporting 
shipper The J. C. Penney Co., Inc., 1301 
Avenue of the Americas, New York, NY 
10010 . 

MC 151352 (Sub-3-2TA), filed August 

25.1980. Applicant: E.L.M. TRUCKING, 
INC., P.O. Box 4048, Opelika. AL 36801. 
Representative: Terry P. Wilson, 428 
South Lawrence Street, Montgomery, AL 
36104. Paper and Paper Articles, from 
the facilities of Alabama Kraft, Division 
of Georgia Kraft Company, at or near 
Cottonton, AL to points in the U.S. 
Supporting shipper: Alabama Kraft. 
Division of Georgia Kraft Company, P.O. 
Box 940. Phenix City. AL 36867. 

MC 148075, filed August 25,1980. 
Applicant: CECIL E. KING, JR., d/b/a 
CECIL KING TRUCKING. Route 2. 
Seagrove, NC 27341. Representative: 
Francis J. Ortman, Esquire, 7101 
Wisconsin Avenue, Suite 605. 
Washington, DC 20014. Contract carrier: 
Irregular Meat, between Randolph 
County, NC and points in AL, FL, GA, 

IA, IN, KY, MO, NE, OH, SC. TN, VA, 
and WV. Supporting shipper Yates 
Country Ham, Inc., P.O. Box 61, 

Asheboro, NC 27203. 

MC 111871 (Sub-3-lTA), filed August 

26.1980. Applicant: SOUTHEASTERN 
FREIGHT LINES, INC., U.S. Highway 
378, P.O. Box 5887, Columbia, SC 29250. 
Representative: Thomas G. Sloan (same 
address as applicant). General 
Commodities (except those of unusual 
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value, Classes A and B explosives, 
household goods as defined by the 
Commission, commodities in bulk, and 
those requiring special equipment) 
between points in GA, SC, and points in 
NC except points in Cleveland. Gaston, 
Mecklenburg, Union, Anson, Lincoln, 
Cabarrus, Stanley, Catawba, Rowan, 
Alexander, Iredell and Davie Counties. 
Supporting shipper(s): There are 52 
statements of support attached to this 
application which may be examined at 
the I.C.C. Regional Office in Atlanta, GA 
Note.—Applicant intends to Interline at 
Charlotte, NC, Columbia, Florence, 

Greenville, N. Augusta, and Charleston. SC. 
and, Atlanta, Savannah, and Albany. GA. 

MC 151673 (Sub-3-lTA), filed August 

28.1980. Applicant: J & R CARRIERS. 
INC., Route 6, Box 17, Vicksburg, MS 
39180. Representative: John A. 

Crawford. 17th Floor Deposit Guaranty 
Plaza, P.O. Box 22567, Jackson, MS 
39205. Mobile homes between points in 
AL LA. GA. MS. TN, TX and FL 
Supporting shippers: There are nine 
statements of support attached to this 
application which may be examined at 
the ICC Regional Office in Atlanta, GA. 

MC 121683 (Sub-3-lTA), filed August 

26.1980. Applicant: JACKSON 
EXPRESS, INC., P.O. Box 3310, Jackson, 
TN 38301. Representative: Louis J. 
Amato. P.O. Box E, Bowling Green, KY 
42101. General Commodities (except 
Class ABB explosives, commodities in 
bulk, household goods, and commodities 
which because of size or weight require 
the use of special equipment) between 
all points in McNairy County, TN and all 
points on and south of TN Hwy. 57 and 
Crump in Hardin County, TN as off- 
route points in connection with existing 
authority held in MC-121683 and subs 
thereunder. Supporting shipper(s): 
Tennessee-Carolina Transportation, 

Inc., P.O. Box 100943, Nashville, TN 
37210; American Freight System, Inc., 
P.O. Box 7257, Nashville, TN 37210; and 
Lance Garment, Inc., P.O. Drawer O, 

Red Bay, AL 35582. 

Note.—Applicant intends to tack in MC- 
121683 and subs and intends to interline with 
other carriers at Jackson, Nashville, and 
Memphis, TN, Tupelo and Corinth, MS, and 
Red Bay. AL 

MC 151352 (Sub-3-3TA), filed August 

19.1980. Applicant: E.L.M. TRUCKING. 
INC., P.O. Box 4048, Opelika, AL 36801. 
Representative: Terry P. Wilson, 428 S. 
Lawrence St., Montgomery, AL 36104. 
Wine, from Westfield, NY to Mobile, 
Montgomery, and Dothan, AL. 
Supporting shipper(s): San Pedro Wine 
Co., Inc., Brookley Complex and Airport 
Building, 106 E-l, Mobile, AL 36615. 

MC 151253 (Sub-3-lTA), filed August 

26.1980. Applicant: TRI-STATE 


TRANSPORT, INC., 322 Grange Road. 
Port Wentworth, GA 31407. 
Representative: J. L. Frant, P.O. Box 577, 
Jonesboro, GA 30236. General 
commodities, in steamship containers, 
from Savannah, GA and Chatham 
County, GA to all points in the States of 
AL, FL, GA, NC, and SC. Supporting 
shipper(s): There are eight statements of 
support which may be examined at the 
ICC Regional Office, Atlanta, GA. 

MC 145213 (Sub-3-lTA), filed August 

26,1980. Applicant: DEEP SOUTH 
TRUCKING, INC., Highway 11 North, 
P.O. Box 304, Purvis, MS 39475. 
Representative: Kent F. Hudson, 202 
Main Street, P.O. Box 696, Purvis, MS 
39475. Contract carrier, irregular routes, 
iron and steel products, between points 
in IL IN. KY, KS, LA, MI, MN. MO, OH. 
and WI, on the one hand, and, on the 
other, Harrison County, MS, under a 
continuing contract or contracts with 
International Harvester—Pay Line 
Product Distribution Company. 
Supporting shipper: International 
Harvester, Pay Line Product Distribution 
Company, Box 6103, Gulfport, MS 39501. 

MC 151633 (Sub-3-lTA). filed August 

26,1980. Applicant: EASTERN FREIGHT 
FORWARDERS, INC., 1750 Australian 
Avenue, P.O. Box 9728, Riviera Beach, 

FL 33404. Representative: Rick A. Rude. 
Suite 611,1730 Rhode Island Ave. NW.. 
Washington, DC 20036. Contract carrier, 
irregular routes, General commodities, 
usual exceptions, between Riviera 
Beach, FL on the one hand, and, points 
in Broward, Dade, Palm Beach, and 
Monroe Counties, FL on the other, 
restricted to traffic having a prior or 
subsequent movement by water and 
further restricted to transportation to be 
performed under continuing contract(s) 
with Freeport Transfer, Ltd. Supporting 
shipper(s): Freeport Transfer. Ltd., P.O. 
Box F-263, Freeport, Grand Bahama. 

MC 145596 (Sub-3-2TA), filed August 

26.1980. Applicant: A & M EXPRESS. 
INC., 1136 Haley Road, Murfreesboro, 
TN 37130. Representative: J. Greg 
Hardeman, 618 United American Bank 
Bldg., Nashville, TN 37219. Pulp, paper 
or allied products and printed matter 
and commodities used in the 
manufacture and distribution of pulp, 
paper or allied products and printed 
matter, between Rutherford Co., TN, on 
the one hand, and, on the other, points 
in VT, NH, MA. CT. RI, NJ. DE. MD. 

WV, NY. SC, AR, MS. OK, IA, ND. SD. 
NE, MT, WY, CO, NM, AZ, UT. ID, NV. 
WA, OR, and CA. Supporting shipper: 
Standard Register Corp., P.O. Box 839, 
325 Butler Drive, Murfreesboro, TN 
37130. 

MC 138635 (Sub-3-8TA), filed August 

26.1980. Applicant: CAROLINA 


WESTERN EXPRESS, INC.. P.O. Box 
3995, Gastonia, NC 28052. 
Representative: W. C. Sutton (same as 
applicant). (1) Printed matter and (2) 
pulp, paper and allied products and 
machinery and supplies used in the 
manufacture, packaging and distribution 
of (1) above, between all points in the 
U.S. Supporting shipper: R. R. Donnelley 
& Sons Company, Jones Road at Route 
57, Spartanburg, SC 29300. 

MC 116938 (Sub-3-lTA), filed August 

27.1980. Applicant: BEATY TRUCKING 
CO., INC., Route 2, Manchester, TN 
37355. Representative: M. C. Ellis, 
Chattanooga Freight Bureau, Inc., 1001 
Market Street, Chattanooga, TN 37402. 
Contract carrier: irregular routes: Brick, 
cinder block, concrete block, and tile, 
and materials and supplies used in the 
manufacture of brick, block, and tile 
(except cement in bags, and 
commodities in bulk) between Atlanta, 
GA, on the one hand, and, on the other, 
points in TN, AL and NC, under a 
continuing contract with General Shale 
Products Corporation. Supporting 
shipper: General Shale Products 
Corporation, P.O. Box 3547, C.R.S., 
Johnson City, TN 37355. 

MC 148780 (Sub-3-lTA), filed August 

26.1980. Applicant: ENGINEERED 
TRANSPORT SERVICES. INC., 3001 
Ponce de Leon Blvd., Suite 201, Coral 
Gables, FL 33134. Representative: 
Charles R. Stiller (same as applicant). 
Contract carrier irregular routes: Motor 
vehicle parts, materials and supplies, 
and equipment, materials, and supplies 
utilized in the manufacture thereof 
(except commodities in bulk), between 
points in AZ, CA, ID, NV and UT, under 
a continuing contract with General 
Motors Corporation. Supporting shipper 
General Motors Corporation (General 
Motors Parts Division), 6060 W. Bristol 
Rd.. Flint, MI 48554. 

MC 114334 (Sub-3-8TA), filed May 21. 
1980. Applicant: BUILDERS 
TRANSPORTATION COMPANY, 3710 
Tulane Road, Memphis, TN 38116. 
Representative: Dale Woodall, 900 
Memphis Bank Building, Memphis, TN 
38103. Manufactured wire products and 
raw materials, between Madill, OK and 
points in AR. MO, TN. MS. AL, KY. IL 
IN, IA and WI. Supporting shipper: 
Oklahoma Steel Wire Company, P.O. 
Box 220, Madill, OK 73446. 

MC 111045 (Sub-3-3TA). filed August 

26,1980. Applicant: REDWING 
CARRIERS. INC., P.O. Box 426, Tampa, 
FL 33601. Representative: L. W. Fincher 
(same address as applicant). Petroleum 
Products between points in MS, SC, TN, 
AL and GA on the one hand, and, points 
in FL on the other hand. Supporting 








Federal Register / Vol. 45, No. 177 / Wednesday, September 10, 1980 / Notices 


59657 


shipper: Peak Oil Co., Rt. 3. Box 24. 
Tampa. FL 33619. 

MC151662 (Sub-3-lTA), filed August 

25.1980. Applicant: KENNETH 
HADDLX, 3955 Thomas Dr., Ridgeview 
Heights. KY 41018. Representative: 
Ronald J. Denicola, 901 Fifth & Race 
Tower, Cincinnati, OH 45202. Contract 
Carrier irregular routes: Toilet goods 
and cosmetic articles, from Canoga 
Park, CA to a If points within the U.S., 
and from Florence, KY to all points 
within the U.S., under a continuing 
contract with Redkin Laboratories, Inc. 
Supporting shipper(s): Redkin 
Laboratories, Inc., 7080 New Buffington 
Road, Florence, KY 41042. 

MC 65697 (Sub-3-3TA), filed August 

20.1980. Applicant: THEATRES 
SERVICE COMPANY, P.O. Box 1695. 
Atlanta. GA 30301. Representative: Paul 
W. Smith (same as above). Common 
carrier: regular General commodities 
(except Class A and B explosives) 
moving in express service: 1 . Between 
Natural Bridge, AL, and Phil Campbell. 
AL, over AL Hwy. 5. 2. Between 
Andalusia, AL and Mobile, AL From 
Andalusia. AL over U.S. Hwy. 29 to 
Pensacola, FL thence over U.S. Hwy. 98 
to Mobile. AL. 3. Between Brewton, AL 
and Mobile, AL. From Brewton, AL, over 
AL Hwy. 41 to AL-FL stateline, thence 
over FL Hwy. 87 to Milton, FL. thence 
over U.S. Hwy. 90 to Mobile, AL. 4. 
Between Greenville. AL. and Mobile. 

AL over U.S. Hwy. 31. 5. Between 
Greenville, AL and Mobile, AL over 
Interstate Hwy. 65. 8. Between Milton. 
FL and Mobile. AL over Interstate 
Hwy. 10. and return over all of the 
foregoing routes, as pertinent, serving all 
intermediate points in (1) through (6) 
above inclusive, and serving the off 
route points of Frisco City, AL and 
Monroeville. AL. Supporting shippers: 
There are 70 statements in support 
attached to this application, which may 
be examined at the ICC Regional Office 
in Atlanta, GA. 

Note.—Applicant proposes to tack this 
authority with existing regular-route 
authority in MC 85897, Sub 52. 

MC 121821 (Sub-3-8TA), filed August 

26.1980. Applicant: TENNESSEE 
MOTOR LINES, INC., P.O. Box 100363. 
Nashville, TN 37210. Representative: 

Paul M. Daniell, P.O. Box 872, Atlanta. 
GA 30301. Pumps, pump parts and 
material, equipment and supplies 
(except in bulk) used in the manufacture 
and distribution of pumps and pump 
ports between Nashville. TN on the one 
hand, and, on the other, the facilities of 
Tokheim Corporation at or near Jasper, 
TN. Supporting shippers: Tokheim 
Corporation, 1602 Wabash Avenue, Ft 
Wayne, IN 46801 and Renner’s Express. 


Inc., 1350 South West St.. Indianapolis, 
IN 46225. 

Note.—Applicant intends to interline at 
Nashville. TN. 

MC 2900 (Sub-3-18TA), filed August 

21.1980. Applicant: RYDER TRUCK 
LINES, INC., 2050 Kings Road. P.O. Box 
2408, Jacksonville, FL 32203. 
Representative: S. E. Somers, Jr. (same 
address as applicant). Common carrier 
regular General commodities (except 
those of unusual value, Classes ABB 
explosives, commodities in bulk, those 
requiring special equipment and 
household goods as defined by the 
Commission), (1) Between Louisville. KY 
and Nashville, TN over U.S. Hwy 31W. 
(2) Between Cincinnati. OH and 
Morristown. TN from Cincinnati, over 
U.S. Hwy. 25 to Jet. U.S. Hwy. 25E. then 
over U.S. Hwy. 25E to Morristown. TN 
and return over the same route, (3) 
Between Louisville, KY and the Jet U.S. 
Hwys. 60 and 25 over U.S. Hwy 60, and 
(4) Between Jet. U.S. Hwys. 60 and 127 
and the Jet. of U.S. Hwys. 150 and 25, 
from Jet. U.S. Hwys. 60 and 127 over U.S. 
Hwy. 127 to Jet. U.S. Hwy. 150 then over 
U.S. Hwy. 150 to Jet. U.S. Hwy. 25 and 
return over the same route, serving all 
intermediate points and the off-route 
point of Nicholasville, KY. Supporting 
shipper(s): There are 29 statements in 
support attached to this application 
which may be examined at the ICC 
Regional Office in Atlanta. GA. 

Note.—Applicant seeks authority to tack 
with present authority, to interline, and to 
serve commercial zones. 

MC 116254 (Sub-3-15TA). filed August 

27.1980. Applicant: CHEM-HAULERS, 
INC., P.O. Box 339, Florence. AL 35631. 
Representative: Mr. M. D. Miller (same 
address as above). Knitted Gloves, 
Mittens, Headwear, Display Racks, and 
Yarn, from Appleton and Milwaukee, 

WI to AR, CA. IL IN. KY. ME, MA. Ml, 
MO. NJ. NY. NC. OH, OR, PA. TN, VA. 
Supporting shipper: Zwicker Knitting 
Mills, 410 North Richmond Street. 
Appleton, WI 54911. 

MC 138441 (Sub-3-lTA), filed August 
28, 1980. Applicant: CARL N. 

SHEFFIELD, d.b.a. S & S TRANSPORT 
COMPANY, 4810 Dignan Street, 
Jacksonville, FL 32205. Representative: 

O. C. Beakes, 836 Riverside Avenue, 
Jacksonville, FL 32205. Contract carrier, 
irregular routes: Molasses in bulk in 
tank trucks, from Jacksonville, FL to 
points in GA South of Georgia Highway 
80 and points in FL North of Interstate 
Highway 4. Supporting shipper. 

Industrial Molasses Division Westway 
Trading Corp., 464 Hudson Terrace, 
Engelwood Cliffs, NJ 07632. 

MC 146844 (Sub-3-lTA), filed August 

28.1980. Applicant: NATIONAL TRUCK 


BROKERAGE, INC., d.b.a. HICKS 
MOTOR LINES, 219 W. Main Street, 
P.O. Box 176, Humboldt. TN 38343. 
Representative: Thomas A. Stroud, 2008 
Clark Tower, 5100 Poplar Avenue. 
Memphis. TN 38137. Foodstuffs between 
the Memphis, TN facilities of Nachos, 
Inc. on the one hand. and. on the other, 
all points in the continental United 
States. Supporting shipper Nachos. Inc., 
1886 Brooks Road. Memphis. TN 38118. 

MC 91306 (Sub-3-5TA), filed August 

28.1980. Applicant: JOHNSON 
BROTHERS TRUCKERS. INC., 1858 9th 
Avenue, N.E., Hickory. NC 28601. 
Representative: Eric Meierhoefer. Suite 
423.1511 K Street. N.W., Washington. 
DC 20005. Fiberglass, and materials and 
supplies used in the manufacture 
thereof, from Shelby and Lexington. NC, 
and points in their commercial zones, to 
points in VA. MD. DC, DE, PA, NJ. NY. 
CT, RI. MA. ME. VT, OH, WV. NH. MI, 
IN and KY. Supporting shipper PPG 
Industries, Inc., 14E3, One Gateway 
Center, Pittsburgh, PA 15222. 

MC 148410 (Sub-3-2TA), filed August 

27.1980. Applicant: BRAVO 
TRANSPORT, INC., 6440 Hillandale 
Drive. Suite 263. Lithonia, GA 30058. 
Representative: Charles E. Puckett, 6440 
Hillandale Drive. Suite 263, Lithonia, GA 
30058. Contract carrier, irregular routes; 
Plastic articles, expanded or non - 
expanded; plastic forms or shapes, 
finished and unfinished, in cartons, 
crates or loose; and materials, 
equipment and supplies used in the 
manufacture thereof; from Chicago, IL 
Hawthorne, NJ: Hayward. CA, to all 
points in the Continental US excluding 
AL and HL Supporting shipper Astro 
Packaging. Inc., 470 W. 169th Street. 
South Holland. IL 60473. 

MC 148410 (Sub-3-lTA), filed August 

27.1980. Applicant: BRAVO 
TRANSPORT. INC., 6440 Hillandale 
Drive, Suite 263, Lithonia, GA 30058. 
Representative: Charles E. Puckett 
(same address as applicant). Contract 
carrier, irregular routes: Furniture and 
furniture parts, new in cartons, and 
materials, equipment and supplies used 
in the manufacture thereof; from 
Pittsburgh, Arnold. Boyers. PA; to AL 
AR. CO. CT. DE. DC. FL, GA. IL IN. IA, 
KS. KY. LA. ME, MD, MA. Ml, MN, MS. 
MO. NE, NH. NJ. NY, NC. ND, OH. OK. 
PA, RI. SC. SD. TN, TX. VT. VA. WV, 
and WI. Supporting shipper: Malibu 
Industries, Inc., P.O. Box 11243, 
Pittsburgh, PA 15238. 

MC 140389, (Sub-3-14TA), filed 
August 27,1980. Applicant: OSBORN 
TRANSPORTATION. INC.. P.O. Box 
1830, Gadsden. AL 35902. 

Representative: Clayton R. Byrd. P.O. 

Box 304, Conley. GA 30027. Foodstuffs, 
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except in bulk, from Memphis, TN, to 
points in the U.S. (except AK and HI). 
Supporting shipper(s): Adams Packing 
Association, Inc., P.O. Box 37, 
Aubumdale, FL 33823. 

MC 144503 (Sub-3-2TA), filed August 

26,1980. Applicant: ADAMS 
REFRIGERATED EXPRESS. INC., P.O. 
Box F, Forest Park, GA 30050. 
Representative: Virgil H. Smith, Suite 12, 
1587 Phoenix Boulevard, Atlanta, GA 
30349. (1) Yam, (2) Thread, sewing, 
cotton, yarn, fasteners, slide (zippers), 
dry goods, books, cloth, plastic articles, 
needles, notions, display cases, racks, 
sheet steel articles, and friction fabric, 
(3) Thread, sewing cotton, yam, 
fasteners, slide (zipper), drygoods, 
books, cloth , plastic articles, needles, 
notions, display cases, racks, sheet steel 
articles, and friction fabric, (1) From the 
plantsite of Coats & Clark Sales Corp. 
located at or near Atlanta, GA to the 
states of MO, KS. NB, IA, IL IN. OH, MI, 
WI. MN, SD, KY. AL. MS, SC. NC, TN, 
LA, & TX (2) From the plant site of Coats 
and Clark Sales Corp located at or near 
Atlanta. GA to the state of MO and (3) 
From the plant site of Coats and Clark 
Sales Corp located at or near St. Louis. 
MO to the state of MN. Supporting 
shipper: Coats & Clark Sales Corp., 2915 
NE Parkway, Doraviile, GA 30340. 

MC 139323 (Sub-3-lTA), Bled August 

26.1980. Applicant: KARS TRANSPORT, 
INC., 3333 NW 116th St., Miami, FL 
33167. Representative: Gerard J. 
Donovan, 4791 SW 82nd Ave.. Davie, FL 
33328. General Commodities (except 
cement, commodities of unusual value. 
Classes A and B explosives, household 
goods as defined by the Commission, 
and commodities in bulk) between all 
points in FL Applicant intends to 
interline at Miami, Tampa. Orlando, and 
Jacksonville, FL Supporting shippers: 
There are 11 statements in support 
attached to this application which may 
be examined at the ICC Regional Office 
in Atlanta, GA. 

MC 116947 (Sub-3-llTA), filed August 

20.1980. Applicant: SCOTT TRANSFER 
CO., INC., 920 Ashby Street, S.W., 
Atlanta, GA 30310. Representative: 

Virgil H. Smith, Suite 12,1587 Phoenix 
Boulevard, Atlanta, GA 30349. Contract 
carrier: irregular. General Commodities 
(Except those of unusual value, Classes 
A and B, Explosives, household goods 
as defined by the Commission, 
commodities in bulk and those requiring 
special equipment) between points in 
the U.S. except AK and HI, under a 
continuing contract with Jos. Schlitz 
Brewing Company: Supportiang shipper: 
Jos. Schlitz Brewing Co., 235 W. Galena 
St. Milwaukee. WI 53212. 


MC 144827 (Sub-3-12TA), filed August 

25.1980. Applicant: DELTA MOTOR 
FREIGHT. INC., P.O. Box 18423, 
Memphis, TN 38118. Representative: 

R. Connor Wiggins, Jr.. Suite 909,100 N 
Main Bldg., Memphis, TN 38103. (1) Oil, 
except in bulk, from the facilities of 
Burmah-Castrol, Inc. at or near Kenner, 
LA, to points in AL GA, TN and TX; 
and, (2) Oil, except in bulk, from Edison. 
NJ; Kansas City, MO; and Griffin, GA, to 
facilities of Burmah-Castrol, Inc., at or 
near Kenner, LA. Supporting shipper: 
Burmah-Castrol, Inc., 200 Crofton, P.O. 
Box 336, Kenner, LA 70063. 

MC 147127 (Sub-3-TA). filed August 

26.1980. Applicant: MCL\UR1N 
TRUCKING CO.. P.O. Box 26506, 
Charlotte, NC 28213. Representative: 
Donald J. Balsley. Jr., Esquire, 2310 
Grant Building, Pittsburgh. PA 15219. 
Carbonated beverages and other soft 
drinks, materials, equipment and 
supplies used in the production, sale 
and distribution of carbonated 
beverages and other soft drinks, 
between points in GA, NC, SC. TN and 
VA, restricted to the transportation of 
traffic originating at or destined to the 
facilities of Shasta, a division of 
Consolidated Foods, Inc., Supporting 
shipper Shasta Beverages, 3820 N. 
Davidson St., Charlotte, NC. 

MC 47171 (Sub-3-5TA), filed August 

15.1980. Applicant: COOPER MOTOR 
LINES, INC., P.O. Box 2320, Greenville, 
SC 29602. Representative: Harris G. 
Andrews (same address as applicant). 
Displays, advertising, store or window, 
NOl, racks on stands, store display: or 
cases, store display, other than 
furniture, NOI from Old Bethpage. LI, 
NY; Providence, RI: Hauppague, Li, NY; 
Marlboro, MA; Newark, NJ; and 
Elmsford, NY to Creedmoor, NC and 
Goldston, NC. Supporting shipper 
Kayser-Roth Hosiery. Inc. 2303 W. 
Meadowview Rd., Greensboro, NC 
27407. 

MC 121598 (Sub-3-lTA), filed August 

26.1980. Applicant: SHELBYVILLE 
EXPRESS, INC., P.O. Box 187. 

Shelbyville, TN 37160. Representative: 
James G. Caldwell, P.O. Box 100906, 
Nashville, TN 37210. General 
commodities. Regular Routes, (except 
those of unusual value, classes ABB 
explosives, household, goods as defined 
by the Commission, commodities in 
bulk, and those requiring special 
equipment), (1) Between Nashville, TN 
and Lewisburg, TN, serving all 
intermediate points from Nashville over 
US Highway 31A-41A to Kirkland, TN 
thence over US Highway 31A to 
Lewisburg, TN and return; (2) Between 
Nashville, TN and Lewisburg. TN 
serving all intermediate points from 


Nashville, TN over Interstate 65 to its 
junction with TN Highway 50 thence 
over TN Highway 50 to Lewisburg, TN 
and return; (3) Between Shelbyville. TN 
and Lewisburg, TN serving all 
intermediate points from Shelbyville 
over TN Highway 64 to its junction with 
US Highway 31A thence over US 
Highway 31A to Lewisburg, TN and 
return; (4) Between Lewisburg, TN and 
Ardmore, TN serving all intermediate 
points from Lewisburg over US Highway 
31A to its junction with Interstate 65 
thence over Interstate 65 to its junction 
with US Highway 31. thence over US 
Highway 31 to Ardmore. TN and return. 
Applicant intends to tack with MC 
121598 and interline at Nashville, TN 
and other authorized points. Supporting 
shippers: There are 14 statements of 
support which may be examined at the 
I.C.C. Regional Office, Atlanta, GA. 

MC 124896 (Sub-3-5TA), filed August 

26,1980. Applicant: WILLIAMSON 
TRUCK LINES, INC., Comer Thorne & 
Ralston Streets, P.O. Box 3489, Wilson. 
NC 27893. Representative: Peter A. 
Greene, 404 Farragut Bldg., 900 
Seventeenth St., N.W., Washington, D.C. 
20006. Bananas, agricultural 
commodities, and foodstuffs for 
Williamson Distributors, Inc., Florida, 
from NC. SC, GA, FL to AL DE. IL. IN. 
IA, KY. MD, MO. NJ. OH, PA, TN, VA, 
WV. and WI. Supporting shipper. 
Williamson Distributors, Inc., Florida, 
Homestead. FL 33030. 

The following protests were filed in 
Region 4. Send protests to: Consumer 
Assistance Center, Interstate Commerce 
Commission, 219 South Dearborn Street, 
Room 1304, Chicago, IL 60604. 

MC 147343 (Sub-4-6TA), filed: August 

26,1980. Applicant: TREADWAY 
CARRIERS. INC., 9333 N. Meridian St., 
Indianapolis, IN 46260. Representative: 
Charles E. Mayer (same as applicant). 
Radio receiving sets, and phonographs 
or tape or wire recorders, separate or 
combined, or materials used in the 
manufacture of radio receiving sets and 
phonographs or tape or wire recorders 
(1) from Los Angeles, CA, Santa Claus. 
IN, and New York, NY, to points in the 
U.S. (except Plantersville, MS and Cedar 
Bluff (Princeton) KY) and (2) materials 
used in the manufacturing of radio 
receiving sets and phonographs or tape 
or wire recorders, from points in the U.S. 
(except Plantersville, MS and Cedar 
Bluff (Princeton) KY) to the origin points 
named in (1) above. Supporting shipper: 
Soundesign Corp., 13111 Temple Ave., 
City of Industry, CA 91744. 

MC 148751 (Sub-4-4TA), filed: August 

26,1980. Applicant: LINCOLN FREIGHT 
LINES, INC., P.O. Box 427, Lapel. IN 
46051. Representative: Norman R. 
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Garvin, 1301 Merchants Plaza, East 
Tower, Indianapolis. IN 46204. Such 
commodities os are dealt in or used by 
manufacturers of paper and paper 
articles (except commodities in bulk 
and waste paper), from (1) Godfrey. IL. 
to IN, KY. MI, MO. and OH; (2) St. Louis. 
MO, to IN, IL, KY. MI. and OH, and (3) 
Chicago, IL, to IN. KY, MI, MO. and OH. 
An underlying ETA seeks 120 days 
authority. Supporting shipper: Mead 
Packaging, Division of The Mead Corp.. 
P.O. Box 4417, Atlanta, GA 30302. 

MC 146643 (Sub-4-27TA), filed: 

August 26,1980. Applicant: INTER¬ 
FREIGHT TRANSPORTATION, INC., 

655 East 114th Street, Chicago, IL 60626. 
Representative: Joel H. Steiner, 39 South 
LaSalle Street, Chicago. IL 60603. 
Contract ; irregular; empty containers 
between points in OH, MI. IN. IL and 
KY. Supporting shipper: Cortland 
Container Corp., 8806 Crane Avenue, 
Cleveland, OH 44105. 

MC 28813 (Sub-4-lTA), filed: August 

26.1980. Applicant: MOTOR EXPRESS 
INC. OF INDIANA, 1440 West 34th 
Street, Chicago, IL 60608. 

Representative: Elliott Bunce, Suite 1301. 
1600 Wilson Boulevard. Arlington. VA 
22209. Common; regular; general 
commodities (except household goods 
as defined by the Commission and 
Classes A and B explosives), (1) 

Between Cincinnati, OH, and Lexington. 
KY. from Cincinnati over U.S. Hwy 24 to 
Lexington, and return over the same 
route; (2) Between Indianapolis, IN. and 
Nashville, TN, from Indianapolis over 
U.S. Hwy 31 to Louisville, KY, thence 
over U.S. Hwy 31W to Nashville, and 
return over the same route; (3) Between 
Louisville, KY, and Lexington. KY. from 
Louisville over U.S. Hwy 60 to 
Lexington, and return over the same 
route. Service in connection with routes 
(1), (2), and (3) is sought at all 
intermediate points and at all points in 
Fayette and Jefferson Counties. KY. and 
Davidson County, TN. and Franklin and 
Seymour, IN, as off-route points. 

Note.—Applicant seeks authority to tack 
with its present authority, to interline, and to 
serve the commercial zones of the points 
specified. There are 68 supporting shippers. 

MC 90870 (Sub-4-4TA), filed August 

26.1980. Applicant: RIECHMANN 
ENTERPRISES, INC. Route 1, Box 1284. 
Granite City, IL 62040. Representative: 
Cecil L Goettsch, 1100 Des Moines 
Building, Des Moines. LA 50307. 
Mouldings, wood', and vinyl, and chip 
and particleboard from Lafayette 
County, MS and Greene County, MO to 
points in AR. MO. IA, MN, WI, IL, IN, 

Ml, and OH. Supporting shipper: Decker 
Hardwood Lumber, Inc., P.O. Box 367. 
Worden, IL 62097. 


MC 129071 (Sub-4-lTA), filed August 

26.1980. Applicant: WHITEHALL 
TRANSPORT, INC., P.O. Box 387. 
Whitehall, WI 54773. Representative: 
Eugene D. Anderson, Suite 428, 910 
Seventeen St., NW., Washington, DC 
20006. Contract; Irregular, meats. meat 
products and meat by-products . as 
described in Appendix 1A of 
Descriptions in Motor Carrier 
Certificates, 61 MCC 209, 272-273 and 61 
MCC 766, between points in CO, CT, IA. 
IL, MA. MN. MO. NE. NJ. NY, PA. TX. 
under a continuing contract(s) with All 
American Meat Company. An 
underlying ETA seeks 120 days 
authority. Supporting shipper: All 
American Meat Company. P.O. Box 215, 
Whitehall, WI 54773. 

MC 18121 (Sub-4-5TA), filed August 

22.1980. Applicant: ADVANCE 
TRANSPORTATION COMPANY, P.O. 
Box 719, Milwaukee, WI 53201. 
Representative: Michael J. Wyngaard. 
150 East Gilman St., Madison. WI 53703. 
General commodities , with the usual * 
exceptions. (1) Between Chicago, IL and 
Detroit, MI, serving all intermediate 
points. From Chicago, IL over 1-94 to 
Detroit, MI and return over the same 
route. (2) Between Detroit, MI and 
Toledo, OH, serving all intermediate 
points. From Detroit, MI over 1-75 to 
Toledo, OH and return over the same 
route. (3) Between Chicago. IL and 
Cleveland, OH, serving all intermediate 
points. From Chicago, IL over 1-94 to jet. 
1-80-90, then over 1-80-90 to Cleveland, 
OH and return over the same route. (4) 
Between Gary, IN and Cleveland, OH, 
serving all intermediate points. From 
Gary, IN over U.S. Hwy. 20 to 
Cleveland, OH and return over the same 
route. (5) Between Cleveland. OH and 
Cambridge. OH, serving all intermediate 
points. From Cleveland. OH over 1-77 to 
Cambridge. OH and return over the 
same route. (6) Between East St. Louis, 

IL and Cambridge, OH serving all 
intermediate points. From East St. Louis. 
IL over 1-70 to Cambridge, OH and 
return over the same route. (7) Between 
Rock Island, IL and Indianapolis, IN 
serving all intermediate points. From 
Rock Island. IL over 1-80 to jet 1-74, the 
over 1-74 to Indianapolis, IN. and return 
over the same route. (8) Between 
Chicago, IL and Indianapolis, IN serving 
all intermediate points. From Chicago, IL 
over 1-94 to jet. 1-65, then over 1-65 to 
Indianapolis, IN and return over the 
same route. Applicant intends to tack 
these requested routes as well as 
tacking these routes with all existing 
authority and to interline with other 
existing carriers. Authority sought for 
270 days. Underlying ETA seeks 120 


days authority. There are 83 supporting 
shippers. 

MC 119641 (Sub-4-3TA), filed August 

25.1980. Applicant: RINGLE EXPRESS. 
INC.. 450 East Ninth St., Fowler. IN 
47944. Representative: Michael D. 
McCormick, 1301 Merchants Plaza, 
Indianapolis. IN 46204. (1) Material 
handling equipment, containers, skids. 
and pallets; and (2) materials, 
equipment, and supplies used in the 
manufacture of (1) above, between 
Fowler, IN and Hubbard, OH, on the one 
hand, and, on the other, points is the 
U.S. (except AK and HI). Restricted to 
traffic originating at or destined to the 
facilities of Powell-Essco Products 
Company and Powell Pressed Steel 
Company. Supporting shipper: Powell- 
Essco Products Company and Powell 
Pressed Steel Company, P.O. Box 345, 
Fowler, IN 47944. 

MC 127187 (Sub-4-lTA), filed August 

25.1980. Applicant: FLOYD DUENOW. 
INC., P.O. Box 86, Savage, MN 55378. 
Representative: William J. Gambucci. 
Suite M-20, 400 Marquette Avenue. 
Minneapolis, MN 55401. (1) Animal and 
poultry feed and animal and poultry 
feed ingredients (except commodities 
exempt from ICC regulation under 49 
U.S.C. 10526), and (2J materials, 
equipment, and supplies used in the 
manufacture and distribution of the 
commodities in (1), between Mapleton, 
ND: Minneapolis, MN; Rudd and 
Muscatine, IA; and North Baltimore. 

OH. on the one hand, and on the other, 
points in the U.S. (excluding AK and HI). 
Supporting shipper(s): Westway Trading 
Corporation, 6600 France Avenue South. 
Minneapolis, MN 55435. 

MC 144323 (Sub-4-2TA), filed August 

25.1980. Applicant: RICHARD P. 
CHARAPATA. d.b.a. CHARAPATA 
TRUCKING. N30 W26466 Peterson 
Drive, Pewaukee, WI 53072. 
Representative: Daniel R. Dineen, 710 N. 
Plankinton Avenue. Milwaukee, WI 
53203. Contract; irregular, Salt (except in 
bulk), from Cook County, IL, to points in 
WI. An underlying ETA seeks 120 days 
authority. Supporting shipper(s): Cargill, 
Incorporated. Box 9300, Minneapolis. 

MN 55440. 

MC 112239 (Sub-4-lTA), filed August 

25.1980. Applicant: LOGAN 
TRUCKING. INC., Prairie Hill Road. P.O. 
Box 41, South Beloit, IL 61080. 
Representative: Donald S. Mullins, 1033 
Graceland Ave., DesPlaines, IL 60016. 
Concrete products, also, materials. and 
equipment used in the manufacture and/ 
or installation of concrete products; 
between Janesville. WI, on the one 
hand, and on the other, points in IL. 
Supporting shipper(s): Janesville 
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Concrete Products, 301 Benton Ave., 
Janesville, WI 53545. 

MC 151636 (Sub-4-lTA), filed August 

25,1980. Applicant: RULEAU BROS. 
TRANSPORT. INC., Cedar River, MI 
49813. Representative: Michael S. Varda, 
121 S. Pickney St., Madison, WI 53703. 
Pet food, from lower Allen Township, 
Cumberland County, PA to points in IN, 
KY, MI and OR Supporting shipper(s): 
Perk Foods Company, a subsidiary of 
CHB Foods. Inc., P.O. Box 235, Camp 
Hill. PA 17011. 

MC 105045 (Sub-4-9TA), filed August 

25,1980. Applicant: R. L JEFFRIES 
TRUCKING CO.. INC., P.O. Box 3277. 
Evansville, IN 47731. Representative: 
George H. Veech, Vice President (same 
as above). Automotive Signs between A 
& E Plastiline. Emory Rd., Knoxville, TN 
and Atlanta, GA, Chicago, IL Houston, 
TX, Dallas, TX, San Antonio TX, 

Denver, CO, St. Louis, MO, Los Angeles, 
CA, San Francisco, CA, San Diego, CA, 
Kansas City. MO, Oklahoma City, OK, 
Tulsa, OK, Salt Lake City, UT, Seattle, 
WA, Portland, OR, Pittsburgh, PA, 
Philadelphia. PA and Phoenix, AZ. An 
underlying ETA seeks 30 days authority. 
Supporting shipper(s): A & E Plastiline, 
Emory Rd., Knoxville, TN. 

MC 111594 (Sub-4-4), filed August 25, 
1980. Applicant: CW TRANSPORT, 

INC., 610 High Street, Wisconsin Rapids, 
Wisconsin 54494. Representative: 

Donald B. Levine, 39 South La Salle 
Street, Chicago, Illinois 60603. Common 
regular General commodities (except 
household goods as defined by the 
Commission, and Classes A and B 
explosives): (1) From Columbus, OH to 
Pittsburgh, PA, from Columbus over 1-70 
to Washington, PA, then over U.S. 19 to 
Pittsburgh and return over the same 
routes. (2) From Mansfield, OH to 
Pittsburgh, PA, from Mansfield over U.S. 
30 to Pittsburgh and return over the 
same route. (3) From St. Louis, MO to 
Kansas City, MO, from St. Louis over I- 
70 to Kansas City and return over the 
same route. (4) From St. Louis, MO to 
Memphis. TN, from St. Louis over 1-55 to 
Memphis and return over the same 
route. (5) From Cincinnati, OH to 
Memphis. TN, from Cincinnati over 1-71 
to Louisville, KY. then over 1-65 to 
Nashville, TN. then over 1-40 to 
Memphis and return over the same 
routes. (6) From Cincinnati, OH to 
Atlanta, GA, from Cincinnati over 1-75 
to Atlanta and return over the same 
route. There was no filing of an 
underlying ETA. There are 41 supporting 
shippers. 

Note.—(1) Applicant proposes to serve the 
commercial zone of all termini points and 
intermediate points. (2) Applicant proposes to 
tack any authority granted therein with its 


own existing authorities to provide service to 
points in GA IL IN. KY. ML (U.P.). MN. MO. 
NC, OH, SC. and WL (3) Applicant proposes 
to interline freight at the termini and 
intermediate points on said routes. 

MC 145437 (Sub-4-6TA), filed August 

22,1980. Applicant: JWI TRUCKING, 
INC., 8100 North Teutonia Ave., 
Milwaukee, WI 53209. Representative: 
Michael J. Wyngaard, 150 East Gilman 
St., Madison, WI 53703. Contract: 
irregular; Wearing apparel from 
Norcross, GA to Indianapolis, IN; 
Cincinnati, OH; Minneapolis, MN; and 
Chicago, IL and points in their 
respective commercial zones. 

Restriction: Restricted to service 
performed under a continuing 
contract(s) with J. Riggins, a Division of 
U.S. Shoe Company. An underlying ETA 
seeks 120 days authority. Supporting 
shipper: J. Riggins, a Division of U.S. 
Shoe Company, 5850 Peachtree 
Industrial Boulevard, Atlanta/Norcross, 
GA 30071. 

MC 113434 (Sub-4-4TA). filed August 

22.1980. Applicant: GRA-BELL TRUCK 
LINE, INC., P.O. Box 1001, A5253 144th 
Avenue, Holland, MI 49423. 
Representative: Roger Van Wyk (same 
address as applicant). Petfoods and 
ingredients materials and supplies used 
in the manufacture and distribution of 
pet foods, between LA. IL IN, KY, OH, 
MI, MO. MD, NY. NJ, PA and WI. 
Restricted to shipments originating at or 
destined to the facilities of Benco Pet 
Foods. An underlying ETA seeks 120 
days authority. Supporting shipper 
Benco Pet Foods, Inc., P.O. Box 270, 
Zanesville, OH 43701. 

MC 4024 (Sub-4-lTA), filed August 25, 
1980. Applicant: HORN TRUCKING CO., 
P.O. Box 127, Highland, IL 62249. 
Representative: Philip A Lee. 120 W. 
Madison St., Chicago, IL 60602. Malt 
beverage liquors and materials, 
equipment and supplies related to the 
manufacturing, sales and distribution of 
malt beverage liquors, between IL AL 
AR. FL IN. KY, MI, MS. MO. OH. OK. 
TN, and WI. Supporting shipper Carling 
National Brewing, Division of G. 
Heileman Brewing Co.. 1201 W. E Street, 
Belleville, IL 62220. 

MC 140779 (Sub-4-3TA), filed August 

25.1980. Applicant: TRANSIT 
SERVICING. INC 8121-C East 34 Road, 
Cadillac, MI 49601. Representative: 
Burton A. Hines, Sr., 121 North Mitchell 
St., Cadillac, MI 49601. Contract: 
Irregular General commodities (except 
those of unusual value. Classes A & B 
explosives , household goods as defined 
by the Commission, commodities in bulk 
and those requiring special equipment) 
from, to or between the following points 
or described areas: facilities used by K 


Mart Corp. at or near Ft. Wayne, IN, 
Chicago, IL and Melvindale. MI, on the 
one hand, and on the other, points south 
of the counties of Manistee, Wexford, 
Missaukee, Roscommon, Ogemaw and 
Iosco in the lower peninsula of MI; 
restricted to traffic having a prior or 
subsequent interstate movement and 
destined to or originating at K Mart 
stores or warehouses. Applicant intends 
to interline. Supporting shipper. K Mart 
Corporation, International 
Headquarters, 3100 W. Big Beaver Road, 
Troy, Michigan 48084. 

MC 146976 (Sub-4-3TA), filed August 

25,1980. Applicant: FOREWAY 
TRANSPORTATION. INC.. 6633 Lake 
Michigan Drive, Allendale, MI 49401. 
Representative: D. Richard Black, Jr. v 
7610 Cottonwood Drive, Jenison, MI 
49428. Fuel wood, compressed saw dust 
logs, from Port Clinton, OH to points in 
IA, IL IN, KY, MI. and WI, and from 
Memphis, TN, and Pocahontas, AR to 
points in IL, IN, KY, MI, MO, OH, and 
WI. Supporting shipper Agnew 
Environmental Products, Inc., 50015 S.E. 
Coalman Rd., Sandy. OR 97055. 

MC 148646 (Sub-4-4TA), filed August 

25,1980. Applicant: BECKSTROM 
ENTERPRISES, INC., P.O. Box 56, 
Gwinner, ND 58040. Representative: 
William J. Gambucci, 400 Marquette 
Avenue. Suite M-20, Minneapolis, MN 
55401. Contract: Irregular (1) Steel 
building system components, from 
Galesburg, IL and Kansas City, MO to 
points in the SD counties of Hand, 
Jerauld, Beadle, Faulk and Hyde 
restricted to the transportation of traffic 
under a continuing contract of contracts 
with Donlin, Inc., Miller, SD. Supporting 
shipper Donlin, Inc., Box 168, Miller, SD 
57362. 

MC 118838 (Sub-4-7TA), filed August 

25,1980. Applicant: GABOR 
TRUCKING, INC., RR No. 4, Detroit 
Lakes, MN 56501. Representative 
Stephen F. Grinnell, 1000 First National 
Bank Bldg., Minneapolis, MN 55402. 
Lumber, lumber mill products, 
composition board and millwork; from 
points in ID, MT, and WY to points in 
IA, IL IN, MI. MN, ND, NE, OH. PA, SD, 
and WI. There are eleven (11) 
supporting shippers. 

MC 136318 (Sub-4-6) filed August 25, 
1980. Applicant: COYOTE TRUCK LINE, 
INC., 501 Sam Ralston Road, Lebanon, 

IN 46052. Representative: Steven K. 
Kuhlmann, 2600 Energy Center, 717 17th 
Street. Denver, Co 80202. Contract: 
Irregular, New furniture, from Bedford 
Park, IL to points in OK. Restricted to a 
transportation service to be performed 
under contract(s) with Douglas Furniture 
Corporation, for 270 days. Supporting 
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shipper Douglas Furniture Corporation, 
5020 West 73rd Street. Chicago. IL 60638. 

MC 129790 (Sub-4-2TA), filed August 

28,1980. Applicant: JOSEPH A. BECKER 
d.b.a. BECKER HI-WAY FRATE, an 
individual Route 5. Box 10B, Albert Lea, 
MN 56007. Representative: Robert S. 

Lee, 1000 First National Bank Bldg., 
Minneapolis, MN 55402. Contract: 
Irregular, Plastic articles (except in 
bulk ) From Forest City, NC and 
Wellsburg, WV to points in AL, AR, CT, 
DE, FL, GA. IL. IN, LA, KS, KY, LA, ME, 
MD, MA, Ml, MN. MS, MO, NE, NH, NJ, 
MD. NC, ND. OH. OK, PA, RI, SC. SD. 
TN, TX, VT, VA, WV, and WI. 
Supporting shipper Genpack 
Corporation, P.O. Box 727, Glens Falls, 
NY 12801. 

MC 151482 (Sub-4-2), filed August 28, 
1980. Applicant: ROCK VALLEY 
CONTRACT CARRIERS. INC., 5058 
Larchmont PL, Rockford, IL 01111. 
Representative: Henry M. Wick, Jr., 2310 
Grant Bldg., Pittsburgh, PA 15219. 
Contract: Irregular (1) Fasteners and 
equipment, materials and supplies used 
in the manufacture and distribution of 
fasteners, between points in IL, on the 
one hand, and, on the other, points in 
MD, MI, OK, and PA, under continuing 
contract(s) with National Lock Fastener 
Div. of Rockford, IL; (2) Display racks 
and related accessories and equipment, 
materials and supplies used in the 
manufacture of the above described 
commodities between points in WI on 
the one hand, and, on the other, points 
in NJ, OH. PA. TX, and UT, under 
continuing contract(s) with United 
Industires, Inc. of Beloit, WI; (3) Tanks, 
valves, piping systems and equipment, 
materials and supplies used in the 
manufacture, distribution and assembly 
of the above described commodities, 
between points in IL on the one hand, 
and, on the other, points in CA, IA, OH, 
OR, TN. and TX, under continuing 
contract(s) with Illinois Water 
Treatment Co. of Rockford, IL; (4) 
Machines and machinery parts, and 
equipment, materials and supplies used 
in the manufacture and distribution of 
the above named commodities, between 
points in IL, on the one hand, and, on the 
other, points in CA, CO, IN, MI, N), NY. 
OH, PA, and TX, under continuing 
contract(s) with Centro 
Morganshammer, Inc. of Rockford. IL 
and W. F. John & Barnes Co. of 
Rockford, IL; (5) Floor coverings, 
between Salem, NJ. Canton, OH. Dalton 
and Calhoun. GA. on the one hand, and, 
on the other, points in IL under 
continuing contract(s) with United 
Flooring Distri. Inc. of Rockford, IL; for 
270 days. Supporting shippers: National 
Lock Fastener Div., 4500 Kishwaukee 


Ave., Rockford, IL; United Industries, 
Inc., 1546 Henry Ave., Beloit, WI; Illinois 
Water Treatment Co., 4669 Shepherd 
Trl., Rockford, IL; Centro 
Morganshammer Inc., 2730 Eastrock Dr., 
Rockford, IL; W. F. John & Barnes Co., 
325 Madison St., Rockford, IL; United 
Flooring Distri. Inc., 6201 Material Ave., 
Rockford, IL. 

MC 141459 (Sub-4-lTA), filed August 
'28.1980. Applicant: A.G.S. 
ENTERPRISES, INC., 809 Columbia 
Boulevard, Litchfield. IL 62056. 
Representative: Allan C. Zuckerman, 39 
South LaSalle Street, Chicago, IL 60603. 
(1) cardboard packaging materials, from 
Flemington and Clinton, NJ, and 
Litchfield, IL, to points in the United 
States (except AK and HI); (2) materials, 
equipment, and supplies used in the 
manufacture of the commodities named 
above from points in the United States 
(except AK and HI) to Flemington and 
Clinton, NJ, and Litchfield, IL. An 
underlying ETA seeks 120 days 
authority. Supporting shipper: Quality 
Packaging Materials, Inc., P.O. Box 5253, 
Clinton, NJ 08809. 

MC 151664 (Sub-4-lTA), filed August 

27.1980. Applicant: ILLINOIS 
DISPATCH SERVICE, 3108 Gilead Ave., 
Zion, IL 60099. Representative: Michael 
Massey, 2625 Glen Flora Ave. Apt. #417, 
Waukegan. IL 60085. Contract Irregular; 
Blood and Blood Components, 
Pharmacueticals and Messenger service 
carriage . From Waukegan, Illinois to 
points in Kenosha, Racine, and 
Milwaukee Counties of WI. Supporting 
shipper Jacob Blumberg Memorial Blood 
Bank, 1350 North Sheridan Road, 
Waukegan, IL 60085. 

MC 125777 (Sub-4-5TA), filed August 

29.1980. Applicant: JACK GRAY 
TRANSPORT, INC., 4600 E. 15th Ave., 
Gary, IN 46403. Representative: Mr. 
Duane C. O’Donnell, 4600 E. 15th Ave., 
Gary, IN 46403. Coke, in Dump Vehicles, 
from Guntersville, AL, Sheffield, AL, 
Decatur, AL, Florence, AL, Chattanooga, 
TN, Knoxville, TN, to points in AL, GA, 
TN and MS. Supporting shipper. Koch 
Carbon. Inc., 888 Worchester St., 
Wellesley, MA 02181. 

MC 64932 (Sub-4-8TA), filed August 

28.1980. Applicant: ROGERS CARTAGE 
CO., 10735 South Cicero Avenue, Oak 
Lawn, IL 60453. Representative: William 
F. Farrell, 10735 South Cicero Avenue, 
Oak Lawn, IL 60453. Acid, Nitric and 
Sulfuric, in bulk, in tank vehicles, From 
East Chicago, IN, to Phoenix, AZ. 
Supporting shipper: E. I. Du Pont de 
Memours & Co., 1007 Market Street, 
Wilmington, DE 19898. 

MC 135410 (Sub-4-llTA), filed August 

28,1980. Applicant: COURTNEY J. 
MUNSON, d.b.a. MUNSON TRUCKING. 


P.O. Box 266, North 6th Street Road, 
Monmouth, IL 61462. Representative: 
Daniel O. Hands, Suite 200, 205 W. 
Touhy Avenue, Park Ridge. IL 60068. 
Paper and paper products, from the 
facility of International Paper Company 
at Minneapolis, MN and its commercial 
zone to Monmouth, IL and points in its 
commercial zone. Supporting shipper: 
International Paper Company, 220 East 
42nd Street, New York, NY 10017. 

MC 111812 (Sub-4-10TA), filed August 

28.1980. Applicant: MIDWEST COAST 
TRANSPORT. INC., P.O. Box 1233, 

Sioux Falls, SD 57117. Representative: 
Lamoyne Brandsma (same address as 
applicant). Pulp, Paper, or Allied 
Products, from Port Chester, NY to the 
facilities of St. Joseph's Indian School 
located at or near Chamberlain, SD. An 
underlying ETA seeks 90 days authority. 
Supporting shipper St. Joseph’s Indian 
School, P.O. Box 89, Chamberlain, SD 
57325. 

MC 139482 (Sub-4-15TA), filed August 

29.1980. Applicant: NEW ULM 
FREIGHT LINES, INC., P.O. Box 877, 
New Ulm, MN 56073. Representative: 
Barry M. Bloedel, P.O. Box 877, New 
Ulm, MN 56073. Foodstuffs (except 
commodities in bulk), between 
Memphis, TN and points in the U.S. 
(except AK and HI). Supporting shipper 
Adams Packing Association, Inc., P.O. 
Box 37. Aubumdale, FL 33823. 

MC 144692 (Sub-4-lTA), filed August 

29,1980. Applicant: GARY L. MANN, 
d.b.a. G. L. MANN TRUCKING, 551 East 
18th Street, Hastings. MN 55033. 
Representative: Val M. Higgins, 1000 
First National Bank Bldg., Minneapolis, 
MN 55402. Coke, from Milwaukee. WI to 
Renville, MN. Supporting shipper North 
Central Sugar Marketing Cooperative, 
400 Co. Road 18, Room 490 Shelard 
Plaza, Minneapolis, MN 55426. 

MC 146880 (Sub-4-8TA), filed August 

29,1980. Applicant: LOWELL E. 
DENTON, d.b.a. DENTON CARTAGE 
COMPANY, P.O. Box 40, Palos Park, IL 
60464. Representative: Anthony E. 

Young, 29 S. LaSalle St.. Chicago, IL 
60603. Scrap metal between points in 
and East of ND, SD. NE, KS. OK and TX. 
Supporting shippers: American 
Automotive Parts, Inc., 900 W. Weed, 
Chicago, IL 60622, Metalsco, Inc., Ill W. 
Port Plaza, St. Louis. MO 63141. 

MC 8964 (Sub-4- lTA) , filed August 29, 
1980. Applicant: WITTE 
TRANSPORTATION COMPANY, 2500 
West County Road C, St. Paul, MN 
55113. Representative: Meyer Bolnick. 
2500 West County Road C, St. Paul, MN 
55113. Common; irregular, plastic and 
fiberglass articles and accessories and 
supplies used in the manufacturer, sale 
and distribution thereof From, to, or 
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between St. Bonifacius, MN to Grundy 
Center, IA; Chicago, IL,‘ to Grundy 
Center, I A; Grundy Center. I A, to Peru, 
IN; Belle Plaine, MN, between points in 
states of IL, IN, IA, and MN. “An 
underlying ETA seeks 120 days 
authority*’, Supporting shipper: 
Norwesco, Incorporated, 815 E. Main, 
Belle Plaine. MN 56011. 

MC 134477 (Sub-4-4lTA). filed August 

28,1980. Applicant: SCHANNO 
TRANSPORTATION, INC., 5 W. 
Mendota Rd., West St. Paul MN 55118. 
Representative: Thomas Fischbach. P.O. 
Box 43496, St. Paul. MN 55164. 
Foodstuffs (except in bulk), from 
Madera County, CA to Poplar, Wl. An 
underlying ETA seeks 120 days 
authority. Supporting shipper: P.V. 
Foods, Inc., 2021 E. Hennipen. Suite 180. 
Minneapolis, MN 55413. 

MC 149191 (Sub-4-2TA), filed August 

28,1980. Applicant: PALLET 
TRANSFER. INC., 3420 E. 28th. Box 342, 
Sioux Falls, SD 57101. Representative: 
Claude Stewart. P.O. Box 480, Sioux 
Falls, SD 57101. Common irregular (1) 
Wooden pallets and pallet Components. 
(2) Lumber materials used in 
manufacture of wooden pallets. (1) 
FROM: Sioux Falls, SD To: IA. KS, MN. 
MO. NE. WI and WY. (2) FROM: MN. 
MT and WY To: Sioux Falls, SD. 
Supporting shipper: Sioux Vocational 
School, 4100 S. Western, Sioux Falls. SD 
57105. 

MC 19311 (Sub-4-3TA), filed August 

28,1980. Applicant: CENTRAL 
TRANSPORT. INC., 34200 Mound Road, 
Sterling Heights, MI 48077. 
Representative: Patrick O. Smith. 755 
West Big Beaver, Suite 1200, Troy, MI 
48084. Common ; irregular; General 
Commodities, with the usual exceptions, 
serving Brodhead, WI as an off-route 
point in connection with carrier’s 
presently authorized regular route 
operations. Applicant seeks authority 
for 270 days. An underlying ETA seeks 
120 days authority. Supporting shipper: 
American Motors Corporation, 14250 
Plymouth Road, Detroit, MI 48232. 

MC 114457 (Sub-4-14TA). filed August 

28,1980. Applicant: DART TRANSIT 
COMPANY, 2102 University Ave., St. 
Paul, MN 55114. Representative: James 
H. Wills. 2102 University Ave.. St. Paul, 
MN 55114. Plastic articles and 
materials, equipment, and supplies used 
in the manufacture, sale, and 
distribution thereof, between the 
facilities of Amoco Foam Products 
Company located in Eau Claire County 
and Chippewa County. WI, and 
Frederick County, VA, on the one hand, 
and, on the other, points in the U.S. 
(except AK and HI). Supporting shipper: 
Amoco Foam Products Company., 2111 


Powers Ferry Road, NW., Atlanta. GA 
30339. 

MC 114457 (Sub-4-15TA), filed August 

28.1980. Applicant: DART TRANSIT 
COMPANY. 2102 University Ave., St, 
Paul, MN 55114. Representative: James 
H. Wills, 2102 University Ave., St. Paul, 
MN 55114. Such commodities as are 
dealt in by wholesale, retail, chain 
grocery, and food business houses 
(except commodities in bulk) from the 
facilities of A. E. Staley Manufacturing 
Company at Arlington, TX to Atlanta. 
GA and its commercial zone. Supporting 
shipper: A. E. Staley Manufacturing 
Company, 2200 E. Eldorado Street, 
Decatur, IL 62521. 

MC 114457 (Sub-4-16TA), filed August 

28.1980. Applicant: DART TRANSIT 
COMPANY. 2102 University Ave., St. 
Paul, MN 55114. Representative: James 
H. Wills, 2102 University Ave., St. Paul 
MN 55114. General commodities (except 
foodstuffs, clothing, and commodities 
which because of size or weight require 
special equipment, and commodities in 
bulk) between the facilities utilized by 
W.M. Industries in the states of FL, GA. 
OH, and PA, on the one hand, and on 
the other, points in the U.S. (except AK 
and HI). Supporting shipper: W. M. 
Industries, 5616 Peachtree Road, 

Atlanta, GA 30341. 

MC 116273 (Sub-4-5TA), filed August 

26.1980. Applicant: D & L TRANSPORT, 
INC., 3800 South Laramie Avenue. 
Cicero, IL 60650. Representative: 

William R. Lavery, (same as applicant). 
Industrial Lubricants and Coolants in 
bulk, from Northville, MI to Lewisburg & 
Smyrna, TN & Winchester, KY. 
Supporting shipper: D. A. Stuart Oil Co.. 
7575 Plaza Court, Willowbrook, IL. 

60521. 

MC 112223 (Sub-4-6TA), filed August 

27.1980. Applicant: QUICKIE 
TRANSPORT COMPANY, 1700 New 
Brighton Blvd., Minneapolis, MN 55413. 
Representative: Earl Hacking, 1700 New 
Brighton Blvd., Minneapolis, MN 55413. 
Cement in bulk and in bags from the 
facilities of Martin Marietta Cement 
Company, St. Paul, MN to points in WI, 
restricted to traffic for Martin Marietta 
Cement Company. Supporting shipper: 
Martin Marietta Cement, Midwest 
Division, 600-A Davenport Bank 
Building, Davenport. LA 52808. 

MC 143233 (Sub-4-2TA), filed August 

27.1980. Applicant: DENNY 
TRANSPORT, INC., 3405 Industrial 
Parkway, Jeffersonville. IN 47130. 
Representative: David G. Abraham. 

Suite 304, 6400 Goldsboro Rd.. 
Washington, DC 20034. Contract; 
irregular: Inedible animal grease, tallow, 
oil, and stearine, and tall oil, in bulk, in 
shipper-owned tank trailers, between 


the facilities of Geo. Pfau's Sons Co., 

Inc., in Jeffersonville, IN. on the one 
hand, and on the other, points in AL. 

CA. CO. CT, DE, FL, KS. LA. MD. MN. 
NE, NC. OK, RI. SC, SD, TN and VA; 
under continuing contract(s) with Geo. 
Pfau’s Sons Co., Inc., of Jeffersonville. 

IN. Supporting shipper: Geo. Pfau’s Sons 
Co.. Inc.. P.O. Box 7, Jeffersonville. IN 
47130. 

MC 57239 (Sub-4-3TA). filed August 

28.1980. Applicant: RENNER’S 
EXPRESS. INC., 1350 South West Street. 
Indianapolis, IN 46225. Representative: 
James R. Smith, 1350 South West Street, 
Indianapolis, IN 47225. General 
Commodities (except those of unusual 
value, Classes A and B explosives, 
household goods as defined by the 
Commission, commodities in bulk, and 
commodities requiring special 
equipment), serving Cumberland 
County, KY as off-route in connection 
with carrier’s regular-route operations. 
Supporting shipper: South Wind 
Division, Stewart-Warner Corporation, 
1514 Drover Street, Indianapolis, IN 
46221. 

MC 108393 (Sub-4-9TA), filed August 

28.1980. Applicant: SIGNAL DELIVERY 
SERVICE. INC., 201 East Ogden Avenue. 
Hinsdale, IL 60521. Representative: 
Thomas B. Hill (same as applicant). 
Contract: Irregular: Such merchandise, 
equipment and supplies, sold, used or 
distributed by a manufacturer of 
cosmetics, toilet preparations and 
jewelery (except commodities in bulk, in 
tank vehicles) Between Kansas City, 
MO. and its commercial zone on the one 
hand, and on the other Fayetteville, Fort 
Smith, Little Rock, AR; Denver, Boulder, 
CO; Shreveport, LA; Albuquerque, 
Gallup. NM; Oklahoma City, Tulsa, OK; 
Alta Loma, Amarillo. Austin, Dallas. El 
Paso. Fort Worth, Galveston, Houston. 
Lubbock, Port Arthur, San Antonio, TX; 
and their commercial zones. From 
Cincinnati, OH; to Kansas City, MO. 
Under a contract(s) with Avon Products. 
Inc. Supporting shipper: Avon Products, 
Inc., 6901 Golf Road, Morton Grove. IL 
60053. 

MC 147264 (Sub-4-7TA), filed August 
2a 1980. Applicant: JAT EXPRESS. INC.. 
4002 N. Rosewood Avenue, Muncie, IN 
47302. Representative: James C. 
Hardman. 33 N. LaSalle St., Chicago, IL 
60602. Bananas and agricultural 
commodities exempt from regulation 
under Section (b)(6) of the Act when 
transported in mixed loads with 
bananas, from Gulfport, MS to points in 
OH, IN, IL, MI. KY, MO, KS. WI, TN and 
AL. An underlying ETA seeks 120 days 
authority. Supporting shipper: Castle & 
Cooke Foods, 2900 Veterans Blvd., 
Metairie, LA 70002, and Chiquita 
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Brands, Inc., 212 Veterans Blvd., 
Metairie, LA 70002. 

MC 105045 (Sub-0-4-1 RTA), filed 
August 28, 1980. Applicant: R. L. 
JEFFRIES TRUCKING CO.. INC., P.O. 
Box 3277, Evansville, IN 47731. 
Representative: George H. Veech. Vice 
President (same as above). Iron and 
Steel Articles between Huntington, WV 
on the one hand, and on the other, 
Newark, NJ, Middleton, NY, Charlotte, 
NC and Middletown (Dauphine Co.), PA. 
An underlying ETA seeks 120 days 
authority. Supporting shipper: Connors 
Steel, Huntington, WV. 

MC 107295 (Sub-4-17TA), filed August 

28,1980. Applicant: PRE-FAB TRANSIT 
CO., P.O. Box 146, Farmer City. IL 61842. 
Representative: Duane Zehr (same as 
applicant). Furniture parts and 
materials , equipment and supplies used 
in the manufacture or distribution of 
furniture parts, between Aurora, 
Carthage and Springfield, MO: 
Nicholasville, Simpsonville and 
Winchester, KY; and Mason, OH; on the 
one hand, and, on the other, points in 
AL, AZ. AR. CA, CO, CT. DE. DC. FL 
GA, IL, IN. IA, KY. LA. ME, MD. MA. 

MI, MN. MS. MO. NH. NJ, NY. NC. OH, 
PA, RI, SC, TN, TX. UT. VT, VA. WV. 
and WI. Restricted to traffic originating 
at or destined to facilities utilized by 
I^ggett & Platt Inc. An underlying ETA 
has been filed seeking 120 days 
authority. Supporting shipper Leggett & 
Platt, Inc., 18th Road, P.O. Box 757, 
Carthage. MO 64836. 

MC 106674 (Sub-4-32TA), filed August 

28,1980. Applicant: SCHILU MOTOR 
LINES, INC., P.O. Box 123, Remington, 

IN 47977. Representative: Jerry L. 

Johnson (same address as applicant). 
Rubber and/or plastic articles and 
materials, equipment and supplies, used 
in the manufacture and distribution of 
rubber and plastic articles between the 
facilities of Entek Corporation of 
America located at or near Irving, TX, 
on the one hand, and, on the other, 
points in the U.S. (except AK & HI). 
Supporting shipper Entek Corporation 
of America, P.O. Box 61048, Dallas, TX 
75261. 

MC 106674 (Sub-4-22TA), filed August 

28,1980. Applicant: SCHILU MOTOR 
LINES, INC., P.O. Box 123, Remington, 

IN 47977. Representative: Jerry L. 

Johnson (same address as applicant). 
Building woodwork and materials, 
equipment and supplies between 
Oshkosh, WI on the one hand, and. on 
the other, points in and east of MT, WY. 
CO and NM. An underlying ETA seeks 
120 days authority. Supporting shipper 
C. E. Refactories Division of Combustion 


Engineering, Inc., P.O. Box 828. Valley 
Forge, PA 19482. 

MC 139445 (Sub-4-lTA), filed August 

28.1980. Applicant: TANK 
TRANSPORT, INC., 9325 North 107th St., 
Milwaukee, WI 53224. Representative: 
Richard A. Westley, 4506 Regent Street, 
Suite 100, Madison, WI 53705. Petroleum 
products, in bulk, in tank vehicles from 
East Chicago. IN to the facilities of 
Frickleton Aviation Companies, Inc., at 
or near Madison, WI, under continuing 
contract(s) with Frickleton Aviation 
Companies, Inc., Madison, WI. 

Applicant has filed a corresponding 
ETA seeking up to 120 days of operating 
authority. Supporting shipper: Frickleton 
Aviation Companies, Inc., 3430 Miller 
St., Dane County Airport, Madison, WI 
53704. 

MC 105045 (Sub-4-llTA), filed August 

28.1980. Applicant: R. L. JEFFRIES 
TRUCKING CO., INC., P.O. Box 3277, 
Evansville, IN 47731. Representative: 
George H. Veech (same address as 
above). Iron and Steel between Fulton 
Co.. GA and New Orleans, LA, Mobile. 
AL, Charleston, SC and Wilmington, DE. 
An underlying ETA 6eeks 120 days 
authority. Supporting shipper: Emko 
Stainless Steele, Atlanta. GA. 

MC 126904 (Sub-4-5TA), filed August 

27.1980. Applicant: H. C. PARRISH 
TRUCK SERVICE, INC., Rural Route 2, 
P.O. Box 264, Freeburg, IL 62243. 
Representative: James W. Patterson. 

1200 Western Savings Bank Building. 
Philadelphia, PA 19107. Malt beverages, 
from Peoria Heights, IL and Milwaukee, 
WI, to Cleveland, OH, and points in its 
Commercial Zone, for 270 days. An 
underlying ETA seeks 120 days 
authority. Supporting shipper(s): Knall 
Beverage, 4550 Tedman Road, Brooklyn, 
OH 44144. 

MC 123048 (Sub-4-2TA), filed July 29. 
1980. Applicant: DIAMOND 
TRANSPORTATION SYSTEM. INC., 

5021—21st Street, Racine, WI 53406. 
Representative: James C. Hardman. 333 
North LaSalle Street, Chicago. IL 60602. 

(1) Farm, dairy and water treatment 
equipment, materials and supplies and 
cleaning products and pesticides, and 

(2) Cleaning products, paint, pesticides 
and materials , equipment and supplies 
used in the manufacture, sale or 
distribution of the commodities named 
in (1) above . Restricted against the 
transportation of commodities in bulk 
and those which because of size or 
weight require the use of special 
equipment, from the facilities of Babson 
Bros. Co. at or near Osceola. LA to 
points in the U.S. (except AK and HI). 
Supporting shipper. Babson Bros. Co., 
2100 S. York Rd.. Oak Brook. IL 60521. 


The following applications were filed 
in Region 5. Send protests to: Consumer 
Assistance Center, Interstate Commerce 
Commission. P.O. Box 17150, Fort 
Worth. TX 76102. 

MC 200 (Sub-5-41TA), filed August 22, 
1980. Applicant: RISS INTERNATIONAL 
CORPORATION, P.O. Box 100, 215 W. 
Pershing Road, Kansas City, MO 64141, 
Representative: H. Lynn Davis (same a 9 
applicant). Foodstuffs, and such articles 
dealt in by Wholesale . Retail, Chain 
Grocery, and Food Business Houses, 
between the facilities of Safeway Stores 
at or near Dallas, TX; Denison, TX; 
Richmond, VA. and Chester, VA. 
Restricted to shipments originating at 
the named origins and destined to the 
indicated destinations. Supporting 
shipper: Safeway Stores, Inc., 5725 F. 

14th Street, Oakland, CA 94660. 

MC 30844 (Sub-5-18TA), filed August 

22.1980. Applicant: KROBLIN 
REFRIGERATED XPRESS, INC.; P.O. 

Box 21222, Tulsa. OK 74121. 
Representative: Larry L. Strickler, P.O. 
Box 5000, Waterloo, LA 50704. Plastic 
articles, parts, materials, and supplies 
used in the manufacture of plastic 
articles and parts, between Belle Plaine 
and St. Bonifacuis, MN; Grundy Center, 
IA; Gastonia, NC and Spartanburg, SC 
and points in the United States, except 
AK and HI. Supporting shipper: 
Norwesco, Inc., Suite 300, 7850 Metro 
Parkway, Minneapolis, MN 55420. 

MC 35320 (Sub-5-3lTA), filed August 

21.1980. Applicant: T.I.M.E.-DC, INC., 
2598 74th Street. P.O. Box 2550, Lubbock, 
TX 79408. Representative: Kenneth G. 
Thomas (same address as applicant). 
Common, regular. General commodities, 
except household goods as defined by 
the Commission and classes A and B 
explosives, serving Amarillo, TX and its 
Commercial zone as an off-route point in 
connection with carrier's otherwise 
authorized regular route operations. 
Supporting shipper: Levi Strauss & 
Company. Amarillo, TX. 

Note.— Applicant intends to tack to its 
existing authority and any authority it may 
obtain in the future and interline with other 
carriers. 

MC 96878 (Sub-5-2TA), filed August 

21,1980. Applicant: CONSOLIDATED 
TRANSFER AND WAREHOUSE CO.. 
INC., 1251 Taney, North Kansas City, 

MO 64116. Representative: Robert L 
Winsky, 1251 Taney, North Kansas City, 
MO 64116. Mineral wool (glass, clay, 
rock, or slag); Building wall or 
insulating boards; Mots pads/sheets 
glass fiber; Insulating material NOI; 
Adhesive, cement, glues, or paste, NOI; 
Wall board tape joining between Kansas 
City, KS Commercial Zone and points in 
the United States. Supporting shipper: 
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Owens Corning Fiberglas Corp., 
Sunshine and Fiberglass Rd., Kansas 
City, KS 66115. 

MC 105566 (Sub-5-llTA), filed August 

21.1980. Applicant: SAM TANKSLEY 
TRUCKING, INC., P.O. Box 1120, Cape 
Girardeau, MO 63701. Representative: 
William F. King, Suite 400, Overlook 
Building, 6121 Lincolnia Road, 
Alexandria. VA 22312. (1) Wearing 
apparel, and (2) materials, equipment 
and supplies used in the manufacture, 
and distribution of wearing apparel and 
in the operation of retail stores engaged 
in the sale of wearing apparel, between 
points in Boone County, KY and Ventura 
County, CA, on the one hand, and, on 
the other, points in the United States, 
except AK and HI. Supporting shipper: 
The GAP Stores, Inc., 3434 Mineola Pike, 
Erlanger, KY 41010. 

MC 106398 (Sub-5-42TA), filed August 

22.1980. Applicant: NATIONAL 
TRAILER CONVOY. INC., 705 South 
Elgin, Tulsa, OK 74120. Representative: 
Gayle Gibson. National Trailer Convoy, 
Inc., 705 South Elgin, Tulsa, OK 74120. 
Building materials. From: The facilities 
of Metal Building Insulation at Houston, 
TX. To: AL, AR, MS, GA. MO. KS. NM, 
AZ. TN. FL, IL. CO. KY, IN. NC and SC. 
Supporting shipper: Metal Building 
Insulation, 8363 Kempwood, Houston, 

TX 77055. 

MC 106398 (Sub-5-43TA), filed August 

22.1980. Applicant: NATIONAL 
TRAILER CONVOY. INC., 705 South 
Elgin, Tulsa, OK 74120. Representative: 
Gayle Gibson, National Trailer Convoy. 
Inc., 705 South Elgin, Tulsa, OK 74120. 

(1) Farm implements and (2) Steel, 
materials and supplies used in the 
manufacture of farm implements . 
Between the facilities of Forrest City 
Machine Works at West Memphis, AR 
on the one hand, and, on the other, all 
points in the U.S. (except AK and HI). 
Supporting shipper: Forrest City 
Machine Works, P.O. Box 984, Forrest 
City, AR 73255. 

MC 107496 (Sub-5-3lTA). filed August 

21.1980. Applicant: RUAN TRANSPORT 
CORPORATION, 666 Grand Avenue. 

Des Moines, 1A 50309. Representative: E. 
Check, 666 Grand Avenue, Des Moines, 

IA 50309. Weed Killer and Weed Killer 
Ingredients, in bulk, from points in MT. 
ND, and AR to Polk County, IA. 
Supporting shipper: Albaugh Chemical 
Corporation, 710 SE. Creekview, 

Ankeny, IA 50021. 

MC 108207 (Sub-5-27), filed August 21. 
1980. Applicant: FROZEN FOOD 
EXPRESS, INC., P.O. Box 225888, Dallas, 
TX 75265. Representative: M. W. Smith 
(same address as applicant). Yogurt, in 
mechanically refrigerated equipment, 
from Reed City and/or Otsego. MI, to 


Denver, CO. Supporting shipper: Yoplait 
USA, Inc., 400 S. County Road 18, Suite 
605, Minneapolis, MN 55426. 

MC 108207 (Sub-5-30TA), filed August 

21.1980. Applicant: FROZEN FOOD 
EXPRESS, INC., P.O. Box 225888, Dallas, 
TX 75265. Representative: M. W. Smith 
(same address as applicant). Liquid urea 
compound, from Oklahoma City, OK to 
points in AR, KS, LA, MO, NM, and TX. 
Supporting shipper: C. L. Nissen, Inc., 
8813 Rolling Green, Oklahoma City. OK 
73132. 

MC 108326 (Sub-5-2TA), filed August 

22.1980. Applicant: C & D 
TRANSPORTATION CO., INC., Post 
Office Box 10506, New Orleans, LA 
70121. Representative: William P. 
Jackson, Jr., 3426 N. Washington 
Boulevard, Post Office Box 1240, 
Arlington, VA 22210. Such commodities 
as are dealt in or used by a 
manufacturer of candy and 
confectionery (except in bulk), from 
New Orleans, LA, and points in its 
commercial zone, to points in TX, LA 
and MS. Restriction: Restricted to the 
transportation of shipments moving in 
trailers equipped with mechanically 
refrigerated units. Supporting shipper: E. 
J. Brach and Sons, a division of 
American Home Products, 4656 W. 
Kinzie Street, Post Office Box 802, 
Chicago, IL 60609. 

MC 114211 (Sub-5-15TA), filed August 

22,1980. Applicant: WARREN 
TRANSPORT, INC., P.O. Box 420, 
Waterloo, LA 50704. Representative: 

Kurt E. Vragel, Jr., P.O. Box 420, 
Waterloo, IA 50704. Such commodities 
as are dealt in or used by 
manufacturers, dealers, distributors and 
lessors of contractors \ industrial, and 
construction equipment, between points 
in the United States (except AK and HI). 
Restriction: Restricted to transportation 
of traffic from, to, or between facilities 
used by Davis Crane & Rigging 
Company. Supporting shipper: Davis 
Crane & Rigging Company, 3401 East 
Illinois Street, Phoenix, AZ 85040. 

MC 114211 (Sub-5-16TA), filed August 

22,1980. Applicant: WARREN 
TRANSPORT. INC., P.O. Box 420, 
Waterloo, LA 50704. Representative: 

Kurt E. Vragel, Jr., P.O. Box 420, 
Waterloo IA 50704. Such commodities 
as are dealt in or used by manufacturers 
and dealers of industrial, agricultural, 
construction, and forestry equipment, 
between points in the United States 
(except AK and HI). Restriction: 
Restricted to transportation of traffic 
moving from, to or between the facilities 
used by National Hydro-Ax, Inc. or its 
dealers. Supporting shipper. National 
Hydro-Ax, Inc., Box 568, Owatonna, MN 
55060. 


MC 119493 (Sub-5-39TA), filed August 

21.1980. Applicant: MONKEM 
COMPANY. INC., P.O. Box 1196, Joplin. 
MO 64801. Representative: Thomas D. 
Boone, Traffic Manager, Monkem 
Company, Inc., P.O. Box 1196, Joplin. 

MO 64801. Flour, (except in bulk). From: 
McPherson, Kansas. To: AZ, CA, CO. ID. 
MT. NM, NV. OR. UT. WA, & WY. 
Supporting shipper: W. D. Knotts, Traffic 
Manager, The Wall-Rogalsky Milling 
Company, 418 N. Main Street, 
McPherson, KS 67460. 

MC 121496 (Sub-5-5TA), filed August 

22.1980. Applicant: CANGO 
CORPORATION, 1100 Milam Building, 
Suite 2900. Houston. TX 77002. 
Representative: E. Stephen Heisley, 
Ames, Hill & Ames, P.C., 805 McLachlen 
Bank Bldg., 666 Eleventh Street, N.W.. 
Washington, D.C. 20001. Petroleum 
Products, in bulk, in tank vehicles, from 
Chalmette, LA to Bayport, TX. 
Supporting shipper: Petrolite 
Corporation, Tretolite Division. 13200 
Bay Park Rd., Pasadena. TX 77507. 

MC 121517 (Sub-5-4TA), filed August 

22.1980. Applicant: ELLSWORTH 
MOTOR FREIGHT LINES, INC., P.O. 

Box 15627, Tulsa. OK 74112. 
Representative: Wilburn L. Williamson. 
Suite 615-East, The Oil Center, 2601 
Northwest Expressway, Oklahoma City. 
OK 73112. Cement in bulk, from 
Edmond, OK to points in TX. Supporting 
shipper: Victor Division, General 
Portland, Inc., P.O. Box 18556, Wichita. 
KS 67210. 

MC 124236 (Sub-5-8TA), filed August 

21.1980. Applicant: CHEMICAL 
EXPRESS CARRIERS, INC., 4645 North 
Central Expressway, Dallas. TX 75205. 
Representative: Rodney D. 

Cokendolpher (same as above). Cement, 
in Bulk and In Packages, and Mineral 
Filler, between points in LA, MS, AL, 

GA and FL. Supporting shipper: 
Louisiana Cement Company, 14900 
Intracoastal Drive, New Orleans, LA 
70129. 

MC 124813 (Sub-5-17TA), filed August 

22.1980. Applicant: UMTHUN 
TRUCKING CO., 910 South Jackson 
Street, Eagle Grove, IA 50533. 
Representative: William L. Fairbank, 
1980 Financial Center, Des Moines, IA 
50309. Commodities used in the 
construction and operation of railroad 
tracks between points in AL, AR, CO, 
GA. IL, IN. IA. KS, KY. LA. MN, MI, MS. 
MO. NE, ND, OH, OK, SC, SD. TN. TX 
and WI. Supporting shipper: D. A. 

Wilson Company, 2017 East Lincolnway. 
Ames, IA 50010. 

MC 133562 (Sub-5-lTA), filed August 

21.1980. Applicant: HOLIDAY EXPRESS 
CORPORATION. P.O. Box 115, Highway 
No. 4, Estherville, IA 51334. 
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Representative: Merle L Johnson (same 
as above). A feats, meat products and 
meat by-products, and articles 
distributed by meat packing houses, as 
described in Sections A and C of 
Appendix 1 to the report in Descriptions 
in Motor Carrier Certificates, 61M, C, 

C. 209 and 766, (except hides and 
commodities in bulk), from Hartley and 
Spencer, IA to points in FL and GA. 
Supporting shipper: Spencer Foods, Inc., 
P.O. Box 544, Schuyler, NE 68661. 

MC 133805 (Sub-5-22TA), filed August 

21.1980. Applicant: LONE STAR 
CARRIERS, INC., Route 1—Box 48. 
Tolar, TX 76476. Representative: Don 
Garrison, Esq., P.O. Box 1065, 
Fayetteville, AR 72701. Glassware, glass 
containers, caps, covers, stoppers and 
tops of the equipment utilized in the 
manufacture of such commodities 
between the facilities of Libbey Glass 
division of Owens-Illinois, at or near 
City of Industry and Mira Loma. CA; 
Shreveport, LA; and Toledo, OH, on the 
one hand, and, on the other, points in 
the U.S. (except AK and HI). Supporting 
shipper: Libbey Glass—Division of 
Owens-Illinois, P.O. Box 919, Toledo, 

OH 43693. 

MC 136008 (Sub-5-7TA). filed August 

22.1980. Applicant: JOE BROWN CO.. 
INC., 20 Third Street, N.E., Ardmore, 
Okla. 73401. Representative: John 
Tipsward, P.O. Box 6210, Moore, Okla. 
73153, Alumina, Calcined or Hydrated, 
from the facilities of Kaiser Aluminum & 
Chemical Corporation in East Baton 
Rouge and St. James Parishes, LA. to 
points in IL, KS, MO. OK and TX. 
Supporting shipper: Kaiser Aluminum & 
Chemical Corp., 300 Lakeside Dr. 
Oakland. CA 94643. 

MC 139923 (Sub-5-2TA), filed August 

22.1980. Applicant: MILI.ER TRUCKING 
CO., INC., 105 South 8th Avenue, P.O. 
Drawer D, Stroud, Okla. 74079. 
Representative: Edward L. Handlin, P.O. 
Drawer D, Stroud, Okla. 74079. 
Foodstuffs (Bakery Pan Coating) from 
Dolton. IL, to Los Angeles, CA. 
Supporting shipper: Breddo Food 
Products Co., Kansas City, KS. 

MC 145396 (Sub-5-2TA), filed August 

22.1980. Applicant: BOYCE HOWARD 
d.b.a. HOWARD TRUCKING, P.O. Box 
165, Newport, AR 72112. Representative: 
John Paul Jones, P.O. Box 3140, Front 
Street Station, 189 Jefferson Avenue, 
Memphis, TN 38103. Primary metal 
products and fabricated metal products, 
between points in AR, LA, TX, MS and 
TN. Supporting shipper: Edgcomb 
Metals. P.O. Box 272, Memphis, TN 
38101. 

MC 145441 (Sub-5~23TA). filed August 

21.1980. Applicant: A.C.B. TRUCKING. 
INC., P.O. Box 5130, North Little Rock, 


AR 72119. Representative: E. Lewis 
Coffey, P.O. Box 5130, North Little Rock, 
AR 72119. Doors, from Red River 
County, TX to points in AL. AR, AZ, CO. 
KS, KY. LA. MO. MS, NM, OK. and TN. 
Supporting shipper Annona 
Manufacturing Co., P.O. Box 287, 
Annona. TX 75550. 

MC 146616 (Sub-5-6TA), filed August 

22.1980. Applicant: B & H MOTOR 
FREIGHT. INC., 4024 West 21st Street. 
Tulsa, OK 74107. Representative: Fred 
Rahal, Jr., Rahal & Anderson, Suite 305, 
Reunion Center, 9 East Fourth Street, 
Tulsa, OK 74103. Contract: irregular (1) 
Iron and steel articles including 
fabricated metal buildings and bridges, 
between the facilities of Robberson 
Steel Co. at Oklahoma City, OK, on the 
one hand, and, on the other, points in 
CA. WY. CO, AZ, and MT. under 
continuing contract(s) with Robberson 
Steel Co. of Oklahoma City, OK; and (2) 
iron and steel articles, between the 
facilities of Zelrich Steel Co. at Houston, 
TX and Dallas, TX, on the one hand, 
and, on the other, points in OK, KS, AR 
and MO; under continuing contract(s) 
with Zelrich Steel Co. of Tulsa, OK, for 
270 days. Supporting shipper: Robberson 
Steel Co., P.O. Box 25888, Oklahoma 
City, OK; Zelrich Steel Co., 3105 East 
Skelly Drive, Tulsa, OK 74105. 

MC 149026 (Sub-5-10TA). filed August 

22.1980. Applicant: TRANS-STATES 
LINES, INC., 633 Main Street. P.O. Box 
1485, Van Buren, AR 72956. 
Representative: Larry C. Price (address 
same as above). New furniture, crated 
and uncrated; and materials, equipment 
and supplies (except in bulk) used in the 
manufacture and distribution of new 
furniture, between Charleston, AR, on 
the one hand, and, on the other, points 
in the U.S. (except AK and HI). 
Supporting shipper: Condi, Inc.. P.O. 
Box 417, Charleston, AR 72933. 

MC 149026 (Sub-5-llTA), filed August 

22.1980. Applicant: TRANS-STATES 
LINES, INC., 633 Main Street, Van 
Buren, AR 72956. Representative: Larry 
C. Price, P.O. Box 1486, Van Buren, AR 
72956. Paint, paint products and 
materials, equipment and supplies used 
in the manufacture, distribution and 
packaging thereof, between Fort Smith, 
AR, on the one hand, and. on the other, 
points in the United States (except AK 
and HI). Supporting shipper. Coating & 
Plastics, 5112 Wheeler Avenue, Fort 
Smith. AR 72901. 

MC 150440 (Sub-5-3TA), filed August 

21.1980. Applicant: UNIVERSAL 
EXPRESS, LTD., 536 S. 19th Street. West 
Des Moines. 1A 50265. Representative: 
Richard D. Howe, 600 Hubbell Building, 
Des Moines, IA 50309. Contract; 
irregular. Such commodities as are used. 


manufactured and dealth in by 
producers of rubber and rubber products 
(except commodities in bulk and those 
which because of size or weight require 
special handling or equipment), (1) 
Between the facilities of Armstrong 
Rubber Co. at or near Des Moines, IA; 
Hanford, CA; Natchez, MS; Little Rock. 
AR; West Haven, CT; Jackson, MS; and 
Knoxville and Madison, TN; and (2) 
between the facilities of Armstrong 
Rubber Co. at or near Des Moines, IA; 
Hanford, CA; Natchez, MS; Little Rock, 
AR; West Haven, CT; Jackson, MS; and 
Knoxville and Madison, TN. on the one 
hand, and, on the other, points in NC. 
Supporting shipper Armstrong Rubber 
Co.. 500 Sargent Drive, New Haven, CT 
06516. 

MC 145997 (Sub-5-3TA), filed: 
Applicant: JEM EQUIPMENT, INC., P.O. 
Box 396, Alma, AR 72921. 

Representative: Don Garrison, Esq., P.O. 
Box 1065, Fayetteville. AR 72701. Such 
commodities as are dealt in by 
wholesale and retail discount and 
variety stores —From points in AL, CA. 
CT, FL, GA, KY. MA. ME, MS. NC. NH, 
OH. RI, SC, TN. UT. VA, WI and WV— 
To the facilities of Wal-Mart Stores, Inc., 
at or near Bentonville, Ft. Smith and 
Searcy, AR; and Palestine, TX. 
Supporting shipper: Wal-Mart Stores. 
Inc., P.O. Box 116, Bentonville, AR 72712, 

The following applications were filed 
in Region 6. Send protests to: Interstate 
Commerce Commission, Region 6 Motor 
Carrier Board, P.O. Box 7413, San 
Francisco, CA 94120. 

MC 116544 (Sub-6-15TA), filed August 

26.1980. Applicant: ALTRUK FREIGHT 
SYSTEMS, INC., 1703 Embarcadero 
Road, Palo Alto, CA 94303. 
Representative: Richard G. Lougee, P.O, 
Box 10061, Palo Alto, CA 94303. Non¬ 
exempt foodstuff (except commodities in 
bulk, in tank vehicles) between Shelby 
County, TN and points in the United 
States (except AK and HI) for 270 days. 
Supporting shipper Adams Packing 
Association, Inc., P.O. Box 37, 
Aubumdale, FL 33823. 

MC 112123 (Sub-6-lTA), filed August 

25.1980. Applicant: BESTWAY 
TRANSPORTATION, 1813 East Thomas 
Road, Phoenix. AZ 85016. 

Representative: Donald E. Femaays, 

4040 East McDowell Road, Suite 320, 
Phoenix, AZ 85008. Common carrier, 
regular routes, general commodities 
(except those of unusual value, Classes 
A and B explosives, household goods as 
defined by the Commission, 
commodities in bulk, and commodities 
requiring special equipment), (1) 

Between Superior, AZ and Tucson, AZ, 
serving all intermediate points, over 
State routes 177 and 77 and U.S. Hwy 89, 
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and return over the same routes; (2} 
Between Globe, AZ and Winkelman, 

AZ, serving all intermediate points, over 
State route 77, and return over the same 
route; and (3) Between Safford, AZ and 
Morenci, AZ, serving all intermediate 
points. over U.S. Hwy 70 and 666, and 
return over the same routes. Authority is 
requested to tack, interline and serve 
commercial zones of all points, for 270 
days. An underlying ETA seeks 120 days 
authority. Supporting shippers: There 
are 7 supporting shippers. Their 
statements may be examined at the 
regional office listed. 

MC 48958 (Sub-6-5TA), filed August 

26.1980. Applicant: ILUNOIS- 
CALIFORNIA EXPRESS, INC., 510 East 
51st Avenue, Denver, CO 80216. 
Representative: Morris G. Cobb. P.O. 

Box 9050, Amarillo. TX 79189. Steel 
channels, sheet metal, aluminum shapes 
(cut and bent), hand tools, fork trucks, 
and all related contractors ' supplies, 
equipment and materials from the 
facilities of Owens Coming Fiberglass 
Power & Process Contracting at or near 
Lenexa, KS, to the Owens Coming 
temporary job site at or near Valmy, NV 
for 270 days. An underlying ETA seeks 
120 days’ authority. Supporting shipper. 
Owens Coming Fiberglass Power & 
Process Contracting, 14851 W. 99th, 
Lenexa. KS 66215. 

MC 139906 (Sub-6-33TA), filed August 

27.1980. Applicant: INTERSTATE 
CONTRACT CARRIER CORP„ P.O. Box 
30303, Salt Lake City, UT 84127. 
Representative: Mr. Richard A. Peterson. 
P.O. Box 81849, Lincoln, NE 68501. 
Photographic equipment materials and 
supplies (except in bulk), from the 
facilities of Visual Graphics Corp. at or 
near Tamarac, FL to South Hackensack, 
NJ; Arlington, TX; Garden Grove, CA; 
Elmhurst and Bensonville, 1L and points 
in their respective commercial zones; for 
270 days. An underlying ETA seeks 120 
days authority. Supporting shipper: 
Visual Graphics Corp., 5701 N.W., 94th 
Ave., Tamarac. FL 33321. 

MC 139906 (Sub-6-34TA), filed August 

27.1980. Applicant: INTERSTATE 
CONTRACT CARRIER CORP.. P.O. Box 
30303, Salt Lake City, UT 84127. 
Representative: Mr. Richard A. Peterson, 
P.O. Box 30303, Lincoln. NE 68501. 

Bakery products (except those requiring 
refrigeration) from the facilities of 
Interbake, Foods. Inc M at or near Battle 
Creek. MI, and Richmond, VA, to points 
in the states of CA, WA. OR. NV, TX, IL. 
TN. AL, IA. LA, MO, WI. OH, and IN for 
270 days. Supporting shipper: Interbake 
Foods, Inc., P.O. Box 27487, Richmond, 
VA 23261. 

MC 151652 (Sub-6-lTA), filed August 

25.1980. Applicant: JOHN C. 


MEACHAM and QUENTIN HAROLD 
MAPLES d.b.a. M & M OILFIELD 
TRUCKING, 3737 Gilmore Ave^ 
Bakersfield, CA 93308. Representative: 
Earl N. Miles, 3704 Candlewood Dr.. 
Bakersfield. CA 93306. Chemicals (1) 
between Kem County, CA and NV, NM, 
TX. UT. WA and WY and (2) between 
Lander and Nye Counties. NV and Salt 
Lake County. UT on the one hand and 
CA on the other, for 270 days. 

Supporting shippers: X-L Laboratories, 
1903 Virginia Ave., Bakersfield, CA 
93307, and Milchem, Inc., P.O. Box 969, 
Bakersfield, CA 93389. 

MC 142686 (Sub-6-18TA), filed August 
27,198a Applicant: MID-WESTERN 
TRANSPORT. INC., 10506 S. Shoemaker 
Avenue, Santa Fe Springs. CA 90670. 
Representative: Joseph Fazio (same 
address as applicant). Contract Carrier, 
Irregular Routes, General Commodities, 
(with usual exceptions). Between points 
in the United States, for 270 days. 
Supporting shipper: Amway Corp., Mr. 
Sam Puilara, 7575 East Fulton, Ada, 
Michigan, 49355. 

MC 151669 (Sub-6-lTA), filed August 

28.1980. Applicant: MICHELSEN 
PACKAGING CO., 202 N. 2nd Avenue, 
Yakima, WA 98902. Representative: 
Marvin A. Wagner (same address as 
applicant). Contract Carrier, Irregular 
routes: Beveroges, carbonated, flavored 
or phosphated, in cases, from Yakima, 
WA. to Baker and La Grande. OR; and, 
Boise and Fruitland, ID; for the account 
of Coca Cola Bottling Co. of Yakima, for 
270 days. An underlying ETA seeks 120 
days authority. Supporting shipper Coca 
Cola Bottling Co. of Yakima, P.O. Box 
1726, Yakima, WA 98907. 

MC 144953 (Sub-6-lTA), filed August 

27.1980. Applicant: MULLEN 
TRUCKING, LTD., 8204-A Burbank 
Road, S.E., Calgary, Alberta, Canada 
T2H 2C2. Representative: John T. Wirth, 
717 17th Street Suite 260a Denver, CO 
80202. Drilling mud and drilling mud 
additives and conditioners between 
Ports of Entry on the International 
Boundary between the United States 
and Canada located in WA, ID and MT 
on the one. and. on the other, points in 
CA, WA, ID. NV, OK, TX and KS. for 
270 days. An underlying ETA seeks 120 
days authority. Supporting shipper(s): 
Canamara Supply Co.. Ltd., 15806 112 
Avenue, Edmonton. Alberta, Canada 
T5M 2W1; Milchem Canada Ltd., 309 
2nd Avenue S.W., Calgary, Alberta, 
Canada T2P 0C5. 

MC 138732 (Sub-6-4TA), filed August 

27,1980. Applicant: OSTERKAMP 
TRUCKING. INC., 764 North Cypress 
Street. P.O. Box 5546, Orange, CA 92667. 
Representative: Michael R. Eggleton, 5 
Crow Canyon Court, Suite 200, San 


Ramon, CA 94583. Cast Iron Pressure 
Pipe, from the facilities of U.S. Pipe and 
Foundry Co. at Union City, CA, to points 
in NV, for 270 days. Supporting shipper. 
U.S. Pipe and Foundry Co.. P.O. Box 707, 
Union City, CA 94587. 

MC 730 (Sub-6-10TA), filed August 25, 
1980. Applicant: PACIFIC 
INTERMOUNTAIN EXPRESS CO.. 25 
North Via Monte, Walnut Creek, CA 
94598. Representative: R. N. Cooledge 
(same address as applicant). Lubricating 
oil, in bulk, in tank vehicles, from 
Compton, CA to Beulah and 
Underwood, ND, for 270 days. An 
underlying ETA seeks 120 days 
authority. Supporting shipper Imperial 
Oil & Grease Co.. 10960 Wilshire Blvd., 
Los Angeles, CA 90024. 

MC 151654 (Sub-6-lTA), filed August 

26.1980. Applicant: DENNIS D. 
RICHMEIER, 5661 West Bates Avenue, 
Denver, CO 80227. Representative: 
Dennis D. Richmeier (same address as 
applicant). (1) Meat (Fresh 8r Frozen) 
and Packing House Products from 
Denver, CO, and Adams County. CO to 
points in: AL. AZ, AR, CA, FL, GA, ID, 
KY. LA, MS, NV, NM. NC. OK, OR. SC, 
TN, TX, UT, and WA for 270 days. 
Supporting shippers: Roth Boneless Beef, 
Inc., 4340 Glencoe St., Denver, CO 80216; 
Litvak Meat Co.. 5900 York Street, 
Denver, CO 80218; Goldstar Beef. Inc., 
4810 Newport Street, Commerce City, 

CO 80022. 

MC 138875 (Sub-6-20TA), filed August 

25.1980. Applicant: SHOEMAKER 
TRUCKING CO., 11900 Franklin Road, 
Boise, ID 83709. Representative: F. L. 
Sigloh (same address as applicant). 
Chilled shot (except commodities in 
bulk), from Mishawaka, IN and Bedford, 
VA to AZ, AR, CA. NV. NM. OK, OR, 

UT and WA, for 270 days. Supporting 
shipper(s): Donald L. Everly. Traffic 
Manager, Wheelabrator, 500 S. Byrleit, 
Mishawaka, IN 46544. 

MC 141887 (Sub-6-5TA), filed August 

27.1980. Applicant: SPECIALIZED 
TRUCKING SERVICE, INC., 2301 
Milwaukee Way, Tacoma, WA 98421. 
Representative: Ronald R. Brader (same 
address as applicant). Ferrosilicon and 
silicon metal, from Douglas County, WA 
to points in CA and UT for 270 days. 
Supporting shipper: The Hanna Mining 
Co., P.O. Box 361, Wenatchee, WA 
98801, 

MC 110325 (Sub-6-39TA), filed August 

27.1980. Applicant: TRANSCON LINES, 
P.O. Box 92220, Los Angeles, CA 90009. 
Representative: Wentworth E. Griffin. 
Midland Building, 1221 Baltimore 
Avenue, Kansas City, MO 64105. 
Common carrier, regular routes, general 
commodities (except those of unusual 
value, Classes A and B explosives, 
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household goods as defined by the 
Commission, and commodities in bulk), 
serving Muskegon, MI and points within 
its commercial zone as an off-route 
point in connection with carrier’s 
otherwise authorized regular route 
operations, for 270 days. An underlying 
ETA seeks 120 days* authority. 
Supporting shippers: There are 22 
supporting shippers. Their statements 
may be examined at the Regional Office 
listed. 

MC 141804 (Sub-6-74TA), filed August 

25.1980. Applicant: WESTERN 
EXPRESS. Division of INTERSTATE 
RENTAL, INC., 4015 Guasti Road, 
Ontario, CA 91761. Representative: 
Frederick J. Coffman (same as 
applicant). Lawn Mowers and engines 
combined rotary tillers k.d., garden 
tractors, snow throwers k.d. and steel 
machine parts, between Ft. Worth, TX 
and McDonough, GA on the one hand, 
and, on the other, points in the U.S. 
(except AK and HI), for 270 days. 
Supporting shipper: John Prentice, 

Traffic Manager, McDonough Power 
Equipment, 535 Macon road, 
McDonough, GA 30253. 

MC 141804 (Sub-6-75TA), filed August 

25.1980. Applicant: WESTERN 
EXPRESS. Division of INTERSTATE 
RENTAL, INC., 4015 Guasti Road, 
Ontario, CA 91761. Representative: 
Frederick J. Coffman (same as 
applicant). Such commmodities as are 
dealt in or utilized by manufacturers 
and distributors of electrical products 
(except commodities which because of 
their size or weight require the use of 
special equipment), between points in 
the U.S. (except AK and HI). Restricted 
to traffic originating at or destined to the 
facilities of Sanyo Electric, Inc., for 270 
days. Supporting shipper: Roy J. 
Wesleyson, Traffic Manager, Sanyo 
Electric, Inc., 1200 W. Artesia Blvd., 
Compton, CA 90220. 

MC 150667 (Sub-6-2TA), filed August 

25.1980. Applicant: WORTHING 
TRANSPORT EDSON, LTD., Box 2580, 
Edson, Alberta, Canada TOE OPO. 
Representative: David T. Chambers, Box 
2580, Edson, Alberta, Canada TOE OPO. 
Rubber Tired Seismic Machines, which 
because of size or weight require the use 
of special equipment between the ports 
of entry on the International Boundary 
Line between the U.S. and Canada 
located in MT, on the one hand, and, on 
the other, points in MT. WY and NE, for 
the account of Western Geophysical Co. 
of Canada for 270 days. Supporting 
shipper: Western Geophysical Co. of 


Canada. 530-71 Ave., S.E., Calgary, 
Alberta, T2H 1X6, Canada. 

Agatha L Mergenovich, 

Secretary. 

[FR Doc. 80-27751 Filed 9-0-80; 6:45 am) 

BILUNG COOC 7035-01-M 


INTERNATIONAL DEVELOPMENT 
COOPERATION AGENCY 

Agency for International Development 

[Delegation of Authority No. 23 (Revised)] 

Regional Assistant Administrators and 
Assistant Administrator for Private 
and Development Cooperation 

Pursuant to the authority delegated to 
me by Delegation of Authority No. 5 
from the Director of the International 
Development Cooperation Agency, 
dated July 2,1980, it is hereby directed 
as follows: 

Delegation of Authority No. 23 is 
hereby amended by: 

1. Amending the introductory 
paragraph to read: 

By virtue of the authority delegated to 
me by Delegation No. 5 from the 
Director of the International 
Development Cooperation Agency and 
entitled Delegation of Certain Pub. L. 480 
Authorities, and to the extent consistent 
with law, it is hereby directed as 
follows: 

2. Amending Section 1, paragraph (1), 
deleting paragraph (l)(a), and amending 
paragraph (l)(b)-{d) to read: 

(1) The functions of carrying out the 
purposes described in the following 
lettered paragraphs of section 104 of the 
Agricultural Trade Development and 
Assistance Act of 1954 (Public Law 480), 
with foreign currencies that accrue 
under Title I of that Act, and are made 
available in consonance with law and 
the provisions of Executive Order 12220: 

(a) Section 104(g); 

(b) Section 104(e) and section 104(f). 
including the function of determining the 
manner in which the loans provided for 
by section 104(f) shall be made; 

(c) Section 104(d). 

These amendments to the Delegation 
of Authority are effective immediately. 

Dated: August 27.1980. 

Joseph Wheeler, 

Acting Administrator. 

|FR Doc. 80-27733 Filed 9-9-80: 8:45 am) 

BILUNG COOC 4710-02-41 


DEPARTMENT OF JUSTICE 
Drug Enforcement Administration 
(Docket No. 80-22] 

Ray Roya t M.D., Chicago, III.; Hearing 

Notice is hereby given that on August 

11,1980, the Drug Enforcement 
Administration, Department of Justice, 
issued to Ray Roya, M.D., Chicago. 
Illinois, an Order To Show Cause as to 
why the Drug Enforcement 
Administration should not deny 
Respondent’s application for registration 
under Section 303 of the Controlled 
Substances Act (21 U.S.C. 823). 

Thirty days having elapsed since the 
said Order To Show Cause was received 
by Respondent, and written request for 
a hearing having been Filed with the 
Drug Enforcement Administration, 
notice is hereby given that a hearing will 
be held commencing at 10:00 a.m. on 
Thursday, October 16,1980, in the 
Hearing Room, Room 1210, Drug 
Enforcement Administration, 1405 I 
Street, N.W., Washington, D.C. 

Dated: September 4,1980. 

Frederick A. Rody, Jr., 

Acting Administrator. Drug Enforcement 
A dministration. 

(FR Doc. 80-27768 Filed 9-9-80; 8:45 am| 

BILLING CODE 4110-09-M 


NUCLEAR REGULATORY 
COMMISSION. 

(Dockets Nos. STN 50-528, STN 50-529, 
STN 5-530] 

Arizona Public Service Co., et al.; 
Establishment of Atomic Safety and 
Licensing Board to Preside in 
Proceeding 

Pursuant to delegation by the 
Commission dated December 29,1972, 
published in the Federal Register (37 FR 
28710) and §§ 2.105, 2.700, 2.702, 2.714, 
2.714a, 2.717 and 2.721 of the 
Commission's Regulations, all as 
amended, an Atomic Safety and 
Licensing Board is being established in 
the following proceeding to rule on 
petitions for leave to intervene and/or 
requests for hearing and to preside over 
the proceeding in the event that a 
hearing is ordered. 

Arizona Public Service Company, et al. 
(Palo Verde Nuclear Generating Station , 
Units 1, 2, and 3) 

Construction Permits Nos. CPPR-141, 
CPPR-142 and CPPR-143 

This action is in reference to a notice 
published by the Commission on July 11, 
1980, in the Federal Register (45 FR 
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40941-43) entitled “Receipt of 
Application for Facility Operating 
Licenses; Availability of Applicant's 
Environmental Report; and 
Consideration of Issuance of Facility 
Operating Licenses and Notice of 
Opportunity for Hearing", and a 
clarification thereto published by the 
Commission on July 25,1980, in the 
Federal Register (45 FR 49732). 

The Chairman of this Board and his 
address is as follows: 

Robert M. Lazo, Esq., Atomic.Safety and 
Licensing Board Panel, U.S. Nuclear 
Regulatory Commission, Washington. 
D.C. 20555. 

The other members of the Board and 
their address are as follows: 

Dr. Richard F. Cole, Atomic Safety and 
Licensing Board Panel, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555. 

Dr. Dixon Callahan, Union Carbide 
Corporation, P.O. Box Y, Oak Ridge, 
Tennessee 37830. 

Dated at Bethesda. Maryland this 3rd day 
of September 1980. 

Robert M. Lazo, 

Acting Chairman Atomic Safety and 
Licensing Board Panel. 

[FR Doc 80-27795 Filed (MMMh 8:45 am) 

BILLING CODE 7590-01-M 


(Dockets Nos. STN 50-488, STN 50-489, 
and STN 50-490] 

Duke Power Co. (Perkins Nuclear 
Station, Units 1,2, and 3); 
Reconstitution of Atomic Safety and 
Licensing Appeal Board 

Notice is hereby given that, in 
accordance with the authority conferred 
by 10 CFR 2.787(a), the Chairman of the 
Atomic Safety and Licensing Appeal 
Panel has reconstituted the Atomic 
Safety and Licensing Appeal Board for 
this construction permit proceeding to 
consist of the following members: Alan 
S. Rosenthal, Chairman, Dr. John H. 
Buck. Thomas S. Moore. 

Dated: September 2.1980. 

C. fean Bishop, 

Secretary to the Appeal Board. 

[FR Doc. 80-27794 Filed 9-9-00; 8:45 am| 

BILLING CODE 7590-01-M 


[Docket Nos. 50-369 and 370; 70-2623] 

Duke Power Co.; Relocation of Local 
Public Document Room 

Notice is hereby given that the 
Nuclear Regulatory Commission (NRC) 
has relocated the local public document 
room (LPDR) for Duke Power Company's 
William B. McGuire Nuclear Station, 
Units 1 and 2. from the Public Library of 


Charlotte and Mecklenburg County to 
the Atkins Library, University of North 
Carolina at Charlotte (UNCC). The 
Public Library no longer has the space 
or the staff to continue to maintain the 
LPDR collection and asked that the 
McGuire documents be transferred to 
another location. 

Members of the public may now 
inspect and copy documents and 
correspondence related to the licensing 
and proposed operation of the McGuire 
Station at the Atkins Library, University 
of North Carolina—Charlotte, UNCC 
Station, NC 28223. Documents related to 
the NRC hearing to consider the storage 
of irradiated Oconee Nuclear Station 
fuel at McGuire are also on file at the 
Atkins Library, UNCC. When classes 
are in session, the hours of operation at 
the Atkins Library are 8:00 am to 11:00 
pm Monday—Friday, 9:00 am to 10:00 
pm on Saturday, and 2:00 pm to 11:00 pm 
on Sunday. Hours are limited during 
certain brief school vacation periods. 

For further information interested 
parties In the Charlotte area may 
contact the LPDR directly through Ms. 
Dawn Hubbs, Documents Librarian, 
telephone number (704) 597-2243. Parties 
outside the service area of the LPDR 
may address their requests for records 
to the NRCs Public Document Room, 
1717 H Street, N.W., Washington, DC 
20555, telephone number (202) 634-3273, 
The cost of ordering records from the 
NRC Public Document Room is 84 per 
page, plus postage and handling. 

Questions concerning the availability 
of documents at the McGuire LPDR and 
the NRC's local public document room 
program in general should be addressed 
to Ms. Jona L. Souder, Chief, Local 
Public Document Room Branch, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, telephone 
number (301) 492-7536. 

Dated at Bethesda. Maryland, this 2 day of 
September. 1980. 

For the Nuclear Regulatory Commission. 
Joseph M. Felton, 

Director. Division of Rules and Records, 

Office of Administration. 

|FR Doc. 00-27793 Pilod 9-O^BO, 8:46 am] 

BILLING CODE 7590-01-M 


OFFICE OF MANAGEMENT AND 
BUDGET 

Circular A-102; Uniform Requirements 
for Grants to State and Local 
Governments 

agency: Office of Management and 
Budget. 

action: Final policy. 


summary: This notice advises that 
Circular A-102, “Uniform requirements 
for grants to State and local 
governments," has been revised by 
modifying Attachment P. “Audit 
Requirements." The revision calls for 
State and local governments to assure 
that small and minority businesses are 
used when contracting for audit 
services. 

The change was made in response to 
concerns that organization-wide audits 
called for by Attachment P might result 
in larger audit contracts, and that this 
could give an edge to larger accounting 
firms. We believe it is clear from 
paragraph 2 of Attachment P that the 
audit entity could be an agency or 
department of a State or local 
government, and need not be the entire 
unit of government. Therefore, the 
Circular does not encourage larger 
audits or require the entire 
governmental body to be audited at the 
same time. However, we believe a 
change to the Circular is necessary to 
ensure that small and minority 
accounting firms are considered as 
sources for audits under Federal grant 
programs. 

effective DATE: .This revision becomes 
effective upon issuance. 

FOR FURTHER INFORMATION CONTACT: 
Palmer Marcantonio, Financial 
Management Branch, Office of 
Management and Budget. Washington. 
D.C. 20503 (202) 395-4773. 

John J. Lordan. 

Chief Financial Management Branch. 

[Circular No. A-102, Revised, Transmittal 
Memorandum No. 2] 

To: the Heads of ExecuUve Departments and 
Establishment!!. 

September 2.1980. 

Subject: Use of small and minority audit firms 
in federally assisted programs. 

This Transmittal Memorandum revises 
Circular A-102, “Uniform requirements for 
grants to State and local governments," by 
modifying Attachment P. “Audit 
Requirements." The revision calls for State 
and local governments to assure that small 
and minority businesses are used when 
contracting for audit services. 

James T. McIntyre. Jr.. 

Director. 

Office of Management and Budget 

Circular A-102 

Uniform Requirements for Grants to 
State and Local Governments 

The following paragraph is added to 
Attachment P—Audit Requirements: 

“16. Small business concerns and 
business concerns owned and controlled 
by socially and economically 
disadvantaged individuals shall have 
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the maximum practicable opportunity to 
participate in the performance of 
contracts awarded with Federal funds. 
Grantees of Federal funds shall take the 
following affirmative action to further 
this goal: 

a. Assure that small audit firms and 
audit firms owned and controlled by 
socially and economically 
disadvantaged individuals as defined in 
Pub. L 95-507 are used to the fullest 
extent practicable. 

b. Make information on forthcoming 
opportunities available, and arrange 
time frames for the audit so as to 
encourage and facilitate participation by 
small or disadvantaged audit firms. 

c. Consider in the contract process 
whether firms competing for larger 
audits intend to subcontract with small 
or disadvantaged firms. 

d. Encourage contracting with small or 
disadvantaged audit firms which have 
traditionally audited government 
programs, and in such cases where this 
is not possible, assure that these firms 
are given consideration for audit 
subcontracting opportunities. 

e. Encourage contracting with 
consortiums of small or disadvantaged 
audit firms as described in paragraph a. 
when a contract is too large for an 
individual small or disadvantaged audit 
firm. 

f. Use the services and assistance, as 
appropriate, of the Small Business 
Administration, the Minority Business 
Development Agency of the Department 
of Commerce, and the Community 
Services Administration in the 
solicitation and utilization of small or 
disadvantaged audit firms." 

IKR Doc. 80-27778 Filed 9-9^80: 8:45 am| 

BILLING CODE 3110-01-M 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 21706; (70-6497 and 70-6496)] 

Connecticut Gas Co. and National Fuel 
Gas Supply Corp.; Proposal To Acquire 
Voting Securities of Natural Gas 
Supply Company 

September 4,1980. 

Notice is hereby given that the 
Connecticut Gas Company ("Conn 
, Gas"), Selden Street, Berlin, Connecticut 
06037, a gas utility subsidiary of the 
Connecticut Light and Power Company, 
itself a subsidiary of Northeast Utilities, 
a registered holding company, and 
National Fuel Gas Supply Corporation 
("NFG Supply"), 308 Seneca Street, Oil 
City, Pennsylvania 16301, a non-utility 
subsidiary of National Fuel Gas 
Company, also a registered holding 
company, have filed separate 


applications pursuant to Sections 9 and 
10 of the Public Utility Holding 
Company Act of 1935 ("Act”) regarding 
the following proposed transaction. All 
interested persons are referred to the 
applications, which are summarized 
below, for a complete description of the 
proposed transaction. 

Conn Gas and NFG Supply and 
twelve other public utility companies 
(collectively, the "Participants") which 
serve natural gas at retail in New 
England and in New York and New 
Jersey, have conducted negotiations 
with TransCanada Pipelines Limited 
("TransCanada”), a Canadian 
corporation which owns and operates a 
natural gas transmission pipeline system 
extending from the province of Alberta 
to Eastern Canada, for an additional 
source of natural gas supply for resale in 
domestic markets. In order to facilitate 
their negotiations with TransCanada, 
the Participants have organized a new 
company under Delaware law, named 
Boundary Gas, Inc. ("Boundary Gas"), 
and propose to acquire all of the voting 
securities that Boundary Gas is 
authorized to issue (100 shares of 
Common Stock, par value $100 per 
share) for an aggregate price to the 
Participants of $10,000. 

Boundary Gas was organized 
primarily at the request of TransCanada, 
which prefers to deal with one entity 
representing the Participants, rather 
than separately with each Participant. It 
is contemplated that Boundary Gas will 
enter into (i) a gas purchase contract 
with TransCanada ("Purchase 
Contract") under which TransCanada 
will agree to sell and Boundary Gas to 
purchase volumes of natural gas, and (ii) 
a gas sales agreement ("Sales 
Agreement") with the Participants. 
Under the Sales Agreement, it is 
intended that Boundary Gas will sell to 
the several Participants their respective 
pro rata share of the natural gas which 
Boundary Gas has purchased from 
TransCanada under the Purchase 
Contract. Since it is not contemplated 
that Boundary Gas will own any 
material properties or facilities or 
conduct any active business other than 
taking of legal title to natural gas 
purchased from TransCanada, the sales 
by Boundary Gas to each Participant 
will take place simultaneously with the 
purchase made by Boundary Gas from 
TransCanada. 

The Participants and their proposed 
respective stock ownership in Boundary 
Gas is as follows: 


Percentage 


Participant of slock 

ownership 


The Brooklyn Union Gas Company .... 22 54 

Consolidated Edison Company of New York, 

Long Island Lighting Company - 12.97 

Bay State Gas Company ..~ 10 27 

New Jersey Natural Gas Company - 7 85 

Boston Gas Company _____ 7 52 

Connecticut Gas Company ____... 5.11 

National R^el Gas Supply Carp _ 4 87 

Haverhill Gas Company ---.. 1.74 

Berkshire Gas Company __ 1 16 

Manchester Gas Company _ 1.15 

Valley Gas Company _ 1.14 

Gas Service. Inc~ --- 57 

Fitchburg Gas and Electric Co. - 57 


Under the terms of the subscription 
agreement which the Participants have 
entered into. Conn Gas may acquire 5.11 
shares of Boundary Gas* capital stock 
for a total of $511, and NFG Supply may 
acquire 4.87 shares for a total of $487. 
The number of shares which each 
Participant may purchase corresponds 
to the percentage of natural gas to which 
each Participant will be entitled to 
purchase from Boundary Gas under the 
Sales Agreement with the Participants. 
The physical delivery of natural gas by 
TransCanada is to be made at a point 
near Niagara, Ontario, where the 
facilities of TransCanada interconnect 
with those of Tennessee Gas Pipeline 
Company ("Tennessee"). Tennessee will 
take delivery of the natural gas at this 
point for the account of Boundary Gas 
and, pursuant to transportation 
contracts with the several Participants, 
deliver such gas to the Participants. 

Under the Purchase Contract, 
TransCanada will sell and deliver to 
Boundary Gas up to 185,000 Mcf of 
natural gas per day for a period of ten 
years, commencing on November 1, 

1981, at the international border price 
for gas as determined under Canadian 
law. Under the Sales Agreement, Conn 
Gas and NFG Supply will agree to take 
and pay for 5.11% and 4.87%, 
respectively, of the gas which Boundary 
Gas becomes obligated to purchase from 
TransCanada and will be obligated to 
pay for gas not taken only to the extent 
that the failure to take gas results in a 
requirement that Boundary Gas pay 
TransCanada for gas not taken. The 
applicants have estimated that their 
share of the gas purchased by Boundary 
Gas will result in the purchase of at 
least 3,285 MMCF of gas per year for 
each of the ten years covered by the 
Purchase Contract in the case of NFG 
Supply and 3,450 MMCF in the case of 
Conn Gas. 

The fees, commissions and expenses 
paid or incurred in connection with the 
proposed transaction total, in addition 
to the filing fees, approximately $1,500. 
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II is stated that no state or federal 
commission, other than this 
Commission, has jurisdiction over the 
proposal. 

Notice is further given that any 
interested person may, not later than 
September 25,1980, request in writing 
that a hearing be held on such matter, 
stating the nature of his interest, the 
reasons for such request, and the issues 
of fact or law raised by either of said 
applications which he desires to 
controvert; or he may request that he be 
notified if the Commission should order 
a hearing thereon. Any such request 
should be addressed: Secretary, 
Securities and Exchange Commission. 
Washington, D.C. 20549. A copy of such 
request should be served personally or 
by mail upon the applicant(s) at the 
above-stated address(es), and proof of 
service (by affidavit or, in case of an 
attorney at law, by certificate) should be 
filed with the request. At any time after 
said date, the applications, as filed or as 
they may be amended, may be granted 
as provided in Rule 23 of the General 
Rules and Regulations promulgated 
under the Act, or the Commission may 
grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof 
or take such other action as it may deem 
appropriate. Persons who request a 
hearing or advice as to whether a 
hearing is ordered will receive any 
notices and orders issued in this matter, 
including notice of the date of the 
hearing (if ordered) and any 
postponements thereof. 

For the Commission, by the Division of 
Corporate Regulation, pursuant to delegated 
authority. 

George A. Fitzsimmons, 

Secretary. 

|FR Doc. 80-27750 Filed 9-9-80. 8 45 amj 

BILLING CODE 8010-01-M 


(Release No. 11331; (811-1398)1 

Equity Growth Fund of America, Inc.; 
Filing of Application Pursuant to 
Section 8(f) of the Investment 
Company Act of 1940 for an Order of 
the Commission Declaring That 
Applicant Mas Ceased To Be an 
Investment Company 

September 4,1900. 

Notice is hereby given that Equity 
Growth Fund of America, Inc. 
(“Applicant”) 277 Allen Parkway. 
Houston. Texas 77019 registered under 
the Investment Company Act of 1940 
(“Act”) as an open-end, diversified, 
management investment company, filed 
an application on August 13.1980, 
pursuant to Section 8(f) of the Act. for 
an order of the Commission declaring 


that Applicant has ceased to be an 
investment company as that term is 
defined in the Act. All interested 
persons are referred to the application 
on file with the Commission for a 
statement of the representations 
contained therein, which are 
summarized below. 

The application states that Applicant, 
a Maryland corporation, registered 
under the Act on June 28,1968. On the 
same date it filed a registration 
statement (File No. 2-25194) under the 
Securities Act of 1933, registering shares 
of its capital stock in connection with a 
proposed public offering of Applicant’s 
shares. This registration statement was 
declared effective by the Commission on 
August 24,1966, at which date the initial 
public offering of shares commenced. At 
the close of business on December 31. 
1979, Applicant had outstanding 
3,778,646 shares with a net asset value 
of $9.06 per share for a total net asset 
value of $34,229,530. 

At the annual meeting of shareholders 
held on December 28,1979, holders of a 
majority of Applicant’s outstanding 
shares of capital stock approved an 
Agreement and Plan of Reorganization 
which provided for the transfer of all of 
Applicant’s portfolio securities and 
substantially all of its other assets to 
American General Enterprise Fund. Inc. 
(“Enterprise”), in exchange for shares of 
capital stock of Enterprise, and for the 
dissolution of Applicant. 

The board of directors of Applicant 
approved the transfer of assets to 
Enterprise on September 7.1979. The 
application states that the transfer of 
assets was effected on December 31. 
1979. and that Applicant distributed to 
its shareholders all of the Enterprise 
shares it acquired by establishing for 
each shareholder an Enterprise account 
and transferring to each account the 
shareholder’s pro-rata portion of the 
Enterprise shares. The transfer of assets 
was based on the relative net asset 
values of the shares of the two 
companies, which were determined by 
Applicant and Enterprise on the same 
basis. Each shareholder of Applicant 
received approximately 1.0258 
Enterprise shares for each share of 
Applicant then owned by such 
shareholder. 

Applicant states that it currently has 
no debts or other liabilities outstanding 
because all of its debts and liabilities 
were either assumed by Enterprise or 
paid by Applicant; it has no assets; it 
has no securityholders; it is not a party 
to any litigation or administrative 
proceedings; and within the last 18 
months Applicant has not for any 
reason transferred any of its assets to a 
separate trust, the beneficiaries of which 


were or are securityholders of 
Applicant. Applicant also states that 
both Enterprise and it bore their own 
expenses in connection with the transfer 
of assets. Finally, Applicant states that 
it was dissolved as a corporation under 
the laws of the State of Maryland by the 
filing of Articles of Dissolution on 
February 20,1980, and that it is not now 
engaged, and does not propose to 
engage, in any business activities since 
it has completed the winding-up of its 
affairs. 

Section 8(f) of the Act provides, in 
pertinent part, that whenever the 
Commission, on its own motion or upon 
application, finds that a registered 
investment company has ceased to be 
an investment company, it shall so 
declare by order, and upon the 
effectiveness of such order the 
registration of such company shall cease 
to be in effect. 

Notice is further given that any 
interested person may, not later than 
September 29,1980, at 5:30 p.m., submit 
to the Commission in writing, a request 
for a hearing on the application 
accompanied by a statement as to the 
nature of his interest, the reasons for 
such request and the issues, if any. of 
fact or law proposed to be controverted, 
or he may request that he be notified if 
the Commission shall order a hearing 
thereon. Any such communication 
should be addressed: Secretary, 
Securities and Exchange Commission. 
Washington. D.C. 20549. A copy of such 
request shall be served personally or by 
mail upon Applicant at the address 
stated above. Proof of such service (by 
affidavit or. in the case of an attorney- 
at-law, by certificate) shall be Filed 
contemporaneously with the request. As 
provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, 
an order disposing of the application 
herein will be issued as of course 
following said date unless the 
Commission thereafter orders a hearing, 
upon request or upon the Commission’s 
own motion. Persons who request a 
hearing or advice as to whether a 
hearing is ordered, will receive any 
notices and orders issued in this matter, 
including the date of the hearing (if 
ordered) and any postponements 
thereof. 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

George A. Fitzsimmons, 

Secretary. 

|FR Doc BO-27749 Filed 0-9-80: 8:45 am| 

BILLING CODE 8010-01-M 
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[Release No. 21704; (70-6469)] 

Southern Co.; Proposed Issuance and 
Sale of Common Stock at Competitive 
Bidding 

September 4,1980. 

Notice is hereby given that The 
Southern Company (“Southern"), 64 
Perimeter Center Street, P.O. Box 
720071, Atlanta, Georgia 30346 a 
registered holding company, has filed a 
declaration with this Commission 
pursuant to the Public Utility Holding 
Company Act of 1935 ("Act"), 
designating Sections 6(a) and 7 of the 
Act and Rule 50 promulgated thereunder 
as applicable to the following proposed 
transaction. All interested persons are 
referred to the declaration, which is 
summarized below, for a complete 
statement of the proposed transaction. 

Southern proposes to issue and sell at 
competitive bidding on or before 
November 12,1980, an undetermined 
number of shares of its authorized but 
unissued common stock, par value $5 
per share. The number of shares to be 
issued will be determined by Southern 
and set forth in its registration statement 
or an amendment thereto and will be an 
amount which Southern estimates, in 
light of market conditions at that time, 
will result in aggregate cash proceeds of 
$200,000,000. Southern states that it may 
request an exception from the 
competitive bidding requirements of 
Rule 50 if circumstances develop which, 
in the opinion of Southern, make such an 
exception in the best interest of 
Southern and its investors and 
consumers. 

It is stated that Southern intends to 
use the net proceeds from the sale of the 
additional common stock, together with 
treasury funds and the proceeds from 
the sales of common stock through 
operation of its dividend reinvestment 
and stock purchase plan, the employee 
savings plan, and the employees stock 
ownership plan to make, from time to 
time, additional equity investments in 
the form of capital contributions to the 
operating subsidiaries and for other 
corporate purposes. The operating 
subsidiaries intend to use the funds 
received for the construction or 
acquisition of property, for the 
retirement of interim indebtedness 
incurred for such purposes, and for other 
corporate purposes. 

A statement of the fees and expenses 
to be incurred in connection with the 
proposed transaction will be filed by 
amendment. It is stated that no state or 
federal commission, other than this 
Commission, has jurisdiction over the 
proposed transaction. 


Notice is further given that any 
interested person may, not later than 
October 6,1980, request in writing that a 
hearing be held on such matter, stating 
the nature of his interest, the reasons for 
such request, and the issues of fact or 
law raised by the filing which he desires 
to controvert; or he may request that he 
be notified if the Commission should 
order a hearing thereon. Any such 
request should be addressed: Secretary, 
Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such 
request should be served personally or 
by mail upon the declarant at the above- 
stated address, and proof of service (by 
affidavit or, in case of an attorney at 
law. by certificate) should be filed with 
the request. At any time after said date, 
the declaration, as filed or as it may be 
amended, may be permitted to become 
effective as provided in Rule 23 of the 
General Rules and Regulations 
promulgated under the Act, or the 
Commission may grant exemption from 
such rules as provided in Rules 20(a) 
and 100 thereof or take such other action 
as it may deem appropriate. Persons 
who request a hearing or advice as to 
whether a hearing is ordered will 
receive any notices and orders issued in 
this matter, including the date of the 
hearing (if ordered) and any 
postponements thereof. 

For the Commission, by the Division of 
Corporate Regulation, pursuant to delegated 
authority. 

George A. Fitzsimmons, 

Secretary. 

(FR Doc 80-27747 Filed 9-0-80: 8 45 am| 

BILLING CODE 8010-01-M 


[File NO. 500-1] 

Sundance Gold Mining & Exploration, 
Inc.; Order of Suspension of Trading 

August 22,1980. 

It appearing to the Securities and 
Exchange Commission that there are 
questions concerning a letter to 
shareholders dated July 15,1980 
referring to the company’s discovery of 
gold, the Commission is of the opinion 
that the public interest and the 
protection of investors require the 
summary suspension of trading in the 
securities of Sundance Gold Mining & 
Exploration, Inc. 

Therefore, it is orderd, pursuant to 
Section 12(k) of the Securities Exchange 
Act of 1934, that the suspension of 
trading of such securities will be 
effective at 9:45 a.m. on August 22,1980 
through August 31,1980. 


By the Commission. 

George A. Fitzsimmons, 

Secretary. 

(FR Doc. 80-27748 Filed 9-9-80,8:45 am] 

BILUNG CODE 8010-01-M 


(Release No. 11333; (812-4620)1 

InterCapital High Yield Securities, Inc., 
et. al.; Filing of Application 

September 4.1980. 

Notice is hereby given that 
InterCapital High Yield Securities Inc. 
("High Yield"), InterCapital Industry- 
Valued Securities Inc. ("Industry- 
Valued"), InterCapital Tax-Exempt 
Securities Inc. ("Tax-Exempt") and 
InterCapital Liquid Asset Fund Inc. 
("Liquid Asset") (collectively, the 
"Funds"). One Battery Park Plaza, New 
York, New York 10004, registered, open- 
end, diversified, managment investment 
companies, and Dean Witter Reynolds 
Inc. ("Dean Witter") (collectively with 
the Funds, "Applicants”), 130 Liberty 
Street, New York, New York 10006, filed 
an application on February 27,1980, and 
an amendment thereto on May 14,1980, 
for an order pursuant to Section 11(a) of 
the Investment Company Act of 1940 
("Act") approving certain proposed 
offers of exchange of shares among the 
Funds on a basis other than their 
relative net asset values and pursuant to 
Section 6(c) of the Act exempting 
Applicants from the provisions of 
Section 22 (d) of the Act in connection 
with such exchanges. All interested 
persons are referred to the application 
on file with the Commission for a 
statement of the representations 
contained therein, which are 
summarized below. 

Applicants state that Dean Witter, as 
principal underwriter for High Yield, 
Industry-Valued and Tax-Exempt, 
maintains a continuous offerings of the 
shares thereof at their respective net 
asset values plus a sales load. A 
continuous offering of the shares of 
Liquid Asset is made directly by Liquid 
Asset on a no-load basis. Each of the 
Funds permits reinvestment of dividends 
and distributions without a sales load. 

At present, the applicable sales load for 
High Yield and Industry-Valued varies 
with the quantity purchased as follows: 



Sales load 


as 

Size of transaction at offering price 

percentage 
of offering 


pnce 

Less Than $25,000..... 

. 550 

$25,000 but less than $50,000... 

500 

$50,000 but less than $100,000-... 

4,25 
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Size of transaction at offering pnce 

Sales load 

as 

percentage 
Of offenng 
pnce 

$100,000 but less than $250.00 .... 

_ 3.25 

$250,000 but less than $500,000. 

250 

$500,000 and over-- ... - 

175 


The sales load for Tax-Exempt varies 
as follows: 


Sales load 

as 

Size of transaction at ottenng pnce percentage 

Ot offering 
pnce 


Less than $25.000 __ 4 00 

$25,000 but less than $50,000 _ 3 50 

$50,000 but less than $100.000 ..: 3.25 

$100,000 but less than $250.000 __ 2 75 

$250,000 but less than $500.000 __ 2.50 

$500,000 and over- _____ 1 75 


According to the application, at 
present investors may have the benefit 
of reduced sales loads in accordance 
with the above schedules by combining 
purchases of shares of High Yield, 
Industry-Valued or Tax-Exempt in single 
transactions with the purchase of shares 
of any of the other Funds which are sold 
with a sales load. The sales load 
payable on the combined purchase of 
shares or two or more such Funds would 
be at their respective rates applicable to 
the total amount of the combined 
concurrent purchases. Also according to 
the application, investors currently may 
benefit from a reduction of sales loads 
in accordance with the above schedules 
through the operation of “rights of 
accumulation/’ whereby an investor, 
when computing the sales load 
applicable to a present purchase of 
shares of one of the Funds, may add the 
total cost of shares of the Funds which 
he had previously purchased at a load, 
or the current net asset value of such 
shares, whichever is higher, to the public 
offering price of the shares purchased. In 
calculating the applicable sales load on 
a purchase affected by the right of 
accumulation, shares of Liquid Asset 
acquired through an exchange at 
relative net asset values of shares of one 
of the other Funds are treated as if they 
had been purchased at a load. In this 
regard, Applicants state that at present 
shares of Industry-Valued or High Yield 
may be exchanged for shares of any of 
the Funds, and shares of Tax-Exempt 
may be exchanged for shares of Liquid 
Asset, on the basis of relative net asset 
values and subject to applicable 
minimum investment restrictions. Shares 
of Liquid Asset acquired through such 
an exchange (and shares received as 
dividends thereon) may be exchanged in 


the same manner as shares of the Fund 
for which the Liquid Asset shares were 
formerly exchanged. 

Applicants propose to make the 
following offers of exchange: Industry- 
Valued and High Yield propose to offer 
their shares to shareholders of Tax- 
Exempt in exchange for shares of Tax- 
Exempt at their relative net asset values 
per share, plus a sales load differential 
representing the difference in sales 
loads that would have to be paid upon 
purchases of Industry-Valued or High 
Yield, and Tax-Exempt shares, giving 
recognition to the rights of accumulation 
and the combined purchase privileges 
described above. That difference in 
sales loads will be determined as 
follows: (a) the total cost of shares of all 
Funds with a sales load previously 
purchased at their public offering price, 
or the current net asset value of shares 
of all such Funds owned by the same 
shareholder at the time of the exchange, 
whichever is higher, will be calculated 
(excluding shares of Liquid Asset 
acquired directly, but including Liquid 
Asset shares acquired in exchange for 
shares of an other Fund and Liquid 
Asset shares received as dividends 
thereon); (b) the sales load that would 
be applicable to the purchase of shares 
in the amount calculated in (a), 
expressed as a percentage of public 
offering price, will be ascertained for 
both Industry-Valued or High Yield, and 
Tax-Exempt shares; (c) the sales load 
will then be subtracted from the sales 
load percentage that would be 
applicable to such a purchase of shares 
of Industry-Valued or High Yield; and 
(d) the resulting difference in 
percentages between Industry-Valued or 
High Yield, and Tax-Exempt shares will 
be applied to the value of the shares of 
Tax-Exempt to be exchanged. The 
resulting amount will be the sales load 
differential payable on the exchange. 

Industry-Valued and High Yield 
propose to offer their shares to 
shareholders of Liquid Asset in 
exchange for shares of Liquid Asset 
which were acquired in exchange for 
Tax-Exempt shares, together with Liquid 
Asset shares received as dividends 
thereon, at their relative net asset values 
per share, plus a sales load differential 
determined in the same manner as set 
forth in the preceding paragraph, with 
the Liquid Asset shares to be exchanged 
considered as though they were Tax- 
Exempt shares in those calculations. 

Section 11(a) of the Act provides, in 
part, that it shall be unlawful for any 
registered, open-end investment 
company or any principal underwriter 
thereof to make or cause to be made an 


offer to a security holder of such 
company or any other open-end 
investment company to exchange his 
security for a security in the same or 
another such company on any basis 
other than the relative net asset values 
of the respective securities to be 
exchanged unless the terms of the offer 
have first been submitted to and 
approved by the Commission. 

Section 22(d) of the Act provides, in 
part, that no registered investment 
company or principal underwriter 
thereof shall sell any redeemable 
security issued by such company to any 
person except at a current offering price 
described in the company’s prospectus. 

Applicants represent that the purpose 
of the proposed offers of exchange is to 
permit a shareholder of Tax-Exempt (or 
a shareholder of Liquid Asset who 
acquired his shares in exchange for Tax- 
Exempt shares) who changes his 
investment objective to that of Industry- 
Valued or High Yield to change his 
investment to Industry-Valued or High 
Yield upon payment of the difference in 
sales loads but without paying the full 
sales load otherwise applicable. 
Applicants asset that an exchange offer 
to shareholders of Tax-Exempt (or 
shareholders of Liquid Asset who 
acquired their shares in exchange for 
Tax-Exempt shares) at the relative net 
asset value of the Fund to be acquired 
would unfairly benefit such 
shareholders, who would pay 
substantially lower sales load to acquire 
shares of Industry-Valued or High Yield 
titan investors who purchased those 
Funds directly. 

Applicants state that the proposed 
exchange offers would violate Section 
11(a) of the Act unless an order 
approving the offers of exchange is 
issued. Also, if shares of Industry- 
Valued or High Yield were acquired by 
a shareholder of Tax-Exempt (or by a 
shareholder of Liquid Asset whose 
shares were acquired in exchange for 
Tax-Exempt shares), then such 
acquisition might be deemed to be in 
violation of Section 22(d) of the Act 
since an investor thereby would be able 
to acquire shares of Industry-Valued or 
High Yield at a public offering price 
other than that described in its 
prospectus by purchasing shares of Tax- 
Exempt and subsequently exchanging 
those shares for shares of Industry- 
Valued or High Yield, with or without an 
intervening exchange into shares of 
Liquid Asset. 

Section 6(c) of the Act provides, in 
part, that the Commission, by order 
upon application, may conditionally or 
unconditionally exempt any person. 
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security, or transaction or any class or 
classes of persons! securities, or 
transactions, from any provision or 
provisions of the Act, if and to the 
extent that such exemption is necessary 
or appropriate in the public interest and 
consistent with the protection of 
investors and the purposes fairly 
intended by the policy and provisions of 
the Act. 

Applicants assert that the proposed 
offers of exchange are fair and equitable 
to shareholders of each of the Funds 
while at the same time giving all of them 
desireable flexibility in their financial 
planning and that the orders requested 
are appropriate in the public interest 
and consistent with the protection of 
investors and the purposes fairly 
intended by the policy and provisions of 
the Act. 

Notice is further given that any 
interested person may, not later than 
September 29,1980, at 5:30 p.m., submit 
to the Commission in writing, a request 
for a hearing on the application 
accompanied by a statement as to the 
nature of his interest, the reasons for 
such request and the issues, if any, of 
fact or law proposed to be controverted, 
or he may request that he be notified if 
the Commission shall order a hearing 
thereon. Any such communication 
should be addressed: Secretary, 
Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such 
request shall be served personally or by 
mail upon Applicants at the addresses 
stated above. Proof of such service (by 
affidavit or, in the case of an attorney- 
at-law, by certificate) shall be filed 
contemporaneously with the request. As 
provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, 
an order disposing of the application 
herein will be issued as of course 
following said date unless the 
Commission thereafter orders a hearing 
upon request or upon the Commission’s 
own motion. Persons who request a 
hearing, or advice as to whether a 
hearing is ordered, is ordered, will 
receive any notices and orders issued in 
this matter, including the date of the 
hearing (if ordered) and any 
postponements thereof. 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

George A. Fitzsimmons, 

Secretary. 

|FR Doc.. 80-27800 Filed 9-9-80: 8:45 um| 

BILLING COD€ 8010-01-M 


[Release No. 11337; (812-4551)) 

Pacific Fidelity Life Insurance Co., et 
al.; Filing of Application 

September 4.1980. 

Notice is hereby given that Pacific 
Fidelity Life Insurance Company (“PFL” 
of the ‘’Company”), Fidelity Variable 
Annuity Account (“FVAA”), 4333 
Edgewood Road, N.E., Cedar Rapids, IA 
52499, a unit investment trust registered 
under the Investment Company Act of 
1940 (the “Act”), Fidelity Daily Income 
Trust (“FDIT”), Fidelity Cash Reserves 
(“FCR”), Fidelity Corporate Bond Fund 
(“FCBF’), Fidelity Aggressive Income 
F und ( “FAIF”) Fidelity Thrift Trust 
("FIT"), and Fidelity Government 
Securities Fund, Ltd. (“FGSF”), 82 
Devonshire Street, Boston, MA 02109, 
each of which is organized as an open- 
end diversified management investment 
company under the Act (hereinafter 
collectively referred to as “Applicants”), 
have filed an application on October 12. 
1979, and amendments thereto on May 
30,1980 and July 23,1980, pursuant to 
Section 6(c) of the Act for an order 
exempting Applicants from the 
provisions of Sections 26(a), 26(a)(2)(C) 
and 27(c)(2) to the extent requested and 
for approval of certain offers of 
exchange pursuant to Section 11 of the 
Act. All interested persons are referred 
to the Application on file with the 
Commission for a statement of the 
representations contained therein, 
which are summarized below. 

Background 

PFL is a stock life insurance company 
organized under the laws of the State of 
California. On August 24,1979. PFL 
created FVAA under California law as a 
separate account for the purpose of 
investing the net purchase payments 
received by the company for certain 
variable annuity contracts 
(“Contracts”). FDIT, FCR, FAIF and FTT 
are each organized as Massachusetts 
business trusts. FCBF is a 
Massachusetts corporation, and FGSF is 
organized as a Nebraska limited 
partnership. FDIT, FCR, FAIF, FTT. 

FCBF and FGSF are hereinafter 
collectively referred to as the “Funds.” 

FVAA proposes to offer and sell 
variable annuity contracts and to invest 
the net purchase payments for each such 
contract, as directed by the Contract 
purchaser, in shares of one or more of 
the Funds. FVAA will hold only shares 
of such funds and will reinvest any 
dividends and distributions in 
additional shares of the appropriate 
Fund. Subject to receipt of the order 
requested hereby, individuals will have 
the right to purchase such Contracts by 


exchanging their shares of a Fund; in 
addition, contract owners would be 
permitted without charge, at any time, to 
exchange their shares in one Fund for 
those of another Fund. 

Section 11 

Section 11(a) of the Act provides, in 
pertinent part, that no registered, open- 
end company or any principal 
underwriter for such a company shall 
make an offer to the holder of a security 
of such company to exchange his 
security for a security in the same or 
another such company on any basis 
other than relative net asset values 
unless the terms of the offer have been 
approved by the Commission. 

Section 11(c) provides that, 
irrespective of the basis of exchange, the 
provisions of Section 11(a) shall be 
applicable to any type of offer of 
exchange of the securities of registered 
unit investment trusts for the securities 
of any other investment company. 

As hereinabove described, holders of 
shares in the Funds will be offered the 
right to exchange the net asset value of 
shares toward the purchase of a 
contract without any sales charges; in 
addition, Contract owners will have the 
right to transfer accumulated purchase 
payments from one Fund to another. 
Applicants have requested an Order of 
the Commission pursuant to Section 11 
in order that the Contract purchaser or 
participant may make such exchanges or 
transfers under the circumstances 
described. 

Sections 26(a) and 27(c)(2) 

Sections 26(a) and 27(c)(2) of the Act 
provide, in substance, that a registered 
unit investment trust or issuer of a 
periodic payment plan certificate and 
any depositor or underwriter for such 
investment company are prohibited from 
selling periodic payment plan 
certificates unless the proceeds of all 
payments, other than the sales load, are 
deposited with a qualified bank as 
trustee and are held under an indenture 
or agreement containing the following 
provisions: (1) that the trustee or 
custodian be a bank of a designated 
size; (2) that the assets be held in trust 
and only certain charges be made 
against them; (3) that the trustee or 
custodian may only resign in a specified 
fashion; and (4) that certain records be 
kept and notice given to securities 
holders in the event of substitution of 
the trust’s securities. 

Applicants hereby request an 
exemption from Sections 26(a) and 
27(c)(2) to permit them to sell Contracts 
without need of an independent trustee 
or custodian. 
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Applicants state that the Company is 
subject to extensive supervision and 
control by California's insurance 
authorities, and the Insurance 
Commissioners of each state in which 
the Contracts will be sold. In addition, v 
Applicants state that under California 
law and the terms of the Contracts, the 
assets of FVAA are not chargeable with 
liabilities arising out of any other 
business conducted by the Company. 
Obligations arising under the Contracts 
are general obligations of the Company 
and cannot be abrogated without 
violating California insurance law. 
Therefore, Applicants assert that such 
existing regulation of the Company 
affords substantially the same 
protection contemplated by the 
provisions of Sections 26(a) and 27(c)(2) 
of the Act 

Sections 26(a). 26(a)(2)(C), and 27(c)(2) 

Sections 26(a) and 27(c)(2), as here 
pertinent, provide in substance that a 
registered unit investment trust and any 
depositor of or underwriter for such 
trust are prohibited from selling periodic 
payment plan certificates unless the 
proceeds of all payments, other than 
amounts deducted for sales load, are 
deposited with a qualified bank as 
trustee or custodian. Section 26(a)(2)(C) 
provides that a payment to the depositor 
shall not be allowed as an expense to 
the custodian of a unit investment trust 
except for the payment of a fee, not 
exceeding such reasonable amount as 
the Commission may prescribe as 
compensation for performing 
bookkeeping and other administrative 
services, of a character normally 
performed by the trustee or custodian 
itself. Section 27(c)(2) applies the same 
restrictions to periodic payment plan 
certificates. 

Insurance Commissioners 

Applicants state that the Contracts 
will be distributed through Fidelity 
Insurance Agency, Inc. (“FLA”), which is 
affiliated with the investment adviser 
for the Funds. PFL has agreed to pay 
insurance commissoners to FLA for its 
services as an insurance general agent 
in distributing the Contracts. F1A may 
have subagents to whom it may pay a 
portion of its commissions. The 
insurance commissions payable to FIA 
are assessed at an annual rate of 0.55% 
of annuity business in force, payable 
monthly. 

PFL will deduct from the Separate 
Account an amount which is equal on 
an annual basis to 0.8% of the daily net 
asset value of the Separate Account. 


The 0.8% amount is an insurance charge 
and will be retained by PFL to 
compensate it for mortality risks which 
inhere in the annuity tables forming a 
part of the Contracts. PFL will profit 
from the insurance premium to the 
extent that actual mortality experience 
is more favorable than expected and to 
the extent that it is not required to bear 
unreimbursed expenses. Since PFL will 
not be reimbursed for insurance 
commissions paid to FLA, its profit will 
be reduced to the extent of these 
commissions. 

Applicants state that PFL will pay 
insurance commissions out of its general 
funds, and not directly “out of’ the 
insurance premium. To the extent that 
PFL’s unreimbursed expenses and 
mortality experience are such that it 
realizes a profit from the 0.8% insurance 
premium, this profit will increase the 
pool of general company surplus which 
is available to pay commissions. Such 
profit may not in fact occur, in which 
case PFL must still pay the commissions 
and represents that it will not seek 
reimbursement from the Contract 
owners. In order to remove any possible 
uncertainty that the Custodian is, in 
effect, being allowed as an expense 
amounts which are indirectly paid 
towards distribution expenses. 
Applicants seek an exemption from the 
provisions of Sections 26(a)(2)(C) and 
27(c)(2) of the Act to the extent 
necessary to permit such payments. 
Applicants acknowledge the 
Commission policy against investment 
companies bearing distribution 
expenses. However, Applicants submit 
that the Contract charges are consistent 
with industry norms and argue that 
charging both an asset charge and a 
sales load would not clearly be in the 
best interest of the Contract owners. 

Applicants have consented that the 
foregoing requested exemptions may be 
made subject to the following 
conditions: (1) that the deductions for 
administrative services shall not exceed 
such reasonable amounts as the 
Commission shall prescribe, the 
Commission reserving jurisdiction for 
such purpose: and (2) that the payment 
of sums and charges out of the assets of 
the Separate Account shall not be 
deemed to be a concession to the 
Commission of authority to regulate the 
payment of sums and charges out of 
such assets other than charges for 
administrative services, and Applicants 
reserve the right in any proceeding 
before the Commission, or in any suit or 
action in any court, to assert that the 


Commission has no authority to regulate 
the payment of such other sums and 
charges. In addition, Applicants agree 
that if the requested exemptions are 
granted, the exemptive order shall 
remain in effect only so long as there is 
no increase in the Contract 
Administrative Charge. 

Section 6(c) 

Section 6(c) of the Act provides that 
the Commission, by order upon 
application, may conditionally or 
unconditionally exempt any person, 
security, transaction, or any class or 
classes of the same from any provision 
of the Act, if and to the extent necessary 
or appropriate in the public interest and 
consistent with the protection of 
investors and the purposes fairly 
inteneded by the policy and provisions 
of the Act. 

Notice is further given that any 
interested person may, not later than 
September 29,1980, at 5:30 p.m., submit 
to the Commission In writing a request 
for a hearing on the matter accompanied 
by a statement as to the nature of his or 
her interest, the reason for such request, 
and the issues, if any, of fact or law 
proposed to be controverted, or he or 
she may requests that they be notified if 
the Commission shall order a hearing 
thereon. Any such communication 
should be addressed: Secretary, 
Securities and Exchange Commission, 
Washington. D.C. 20549. A copy of such 
request shall be served personally or by 
mail upon Applicants at the address 
stated above. Proof of such service (by 
affidavit, or in case of an attorney at 
law, by certificate) shall be filed 
contemporaneously with the request. As 
provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act; 
an order disposing of the application 
will be issued as of course following 
September 29,1980 unless the 
Commission thereafter orders a hearing 
upon the request or upon the 
Commission’s own motion. Persons who 
request a hearing, or advice as to 
whether a hearing is ordered, will 
receive notice of further development in 
this matter, including the date of the 
hearing (if ordered) and any 
postponements thereof. 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

George A. Fitzsimmons, 

Secretary . 

[FR Doc. 80-27805 Tiled 9-9-60: 8:45 atn| 

BILUNG CODE S010-01-M 
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SMALL BUSINESS ADMINISTRATION 

[Declaration of Disaster Loan Area No. 

1865; Arndt. No. 1] 

South Dakota; Declaration of Disaster 
Loan Area 

The above numbered Declaration (See 
45 FR 46264, July 9,1980) is amended by 
adding the following counties: 

County, Natural Disaster(s), and Date 

Brown. Drought, 10/1/79-7/18/80; Frost, 5/8/ 
80. 

Marshall. Drought, 12/1/79-6/30/80; Hard 
Frost. 5/8/80, 5/11/80. 

Jackson, Drought. 10/1/79-7/14/80; Freeze, 5/ 
8/80; Hail, 6/6/80. 6/20/80. 

Bennett, Drought, 6/1/80-7/15/80; Frost. 5/7/ 
80, 5/8/80. 

Tripp. Drought. 10/1/79-5/31/80; Frost, 5/8/ 
80. 5/7/80; Hail. 6/1/80, 6/6/80, 7/5/80; 
Grasshopper Infestation, 5/15/80. 

Day, Drought, 9/1/79-7/1/80. 

Gregory, Drought, 6/1/80-7/17/80; Frost, 5/8/ 
80; Hail, 6/6/80; Grasshopper Infestation, 
5/15/80. 

Brule, Drought, 10/1/79-7/18/80; Hail 6/6/80; 
Grasshopper Infestation, 5/15/80; Hot 
Winds. 6/6/80. 

Charles Mix, Late Frost. 5/8/80; Drought. 9/l/ 
79-7/17/80; Hail, 5/26/80, 5/29/80, 6/6/80; 
Grasshopper Infestation. 5/15/80. 

Douglas, Drought. 5/1/80-7/17/80: Hail, 6/6/ 
80, 6/25/80; Grasshopper Infestation, 5/15/ 
80. 

Hutchinson, Drought, 4/1/80-7/14/80: Freeze, 
5/8/80; Hail. 6/6/80. 

Bon Homme, Wind and Hail. 6/6/80; Drought, 
4/1/80-7/18/80. 

Yankton, Drought. 4/1/80-7/17/80; Hail, 6/6/ 
80, 8/26/80. 

Union. Drought, 5/15/80-7/17/80; Hail. 5/29/ 
80. 6/6/80. 

Davison, Frost, April 1980: Drought, l/l/80- 
6/18/80. 

Sanborn, Drought, 3/1/80-7/15/80; High 
Winds and Hail, 6/25/80, 6/26/80. 

and adjacent counties within the State 
of South Dakota as a result of natural 
disaster as indicated; all other 
information remains the same; i.e., the 
termination date for filing applications 
for physical damage is close of business 
on January 2,1981 and for economic 
injury until the close of business on 
April 1,1981. 

(Catalog of Federal Domestic Assistance 
Programs Nos. 59002 and 59008.) 

Dated: September 4.1980. 

A. Vernon Weaver, 

Administrator. 

{PR Doc. 80-27807 Filed 9-9-80: 8:45 am] 

BILLING COOE 8025-01-M 


VETERANS ADMINISTRATION 

Ambulatory Care Addition to Veterans 
Administration Medical Center 
Tuscaloosa, Ala.; Finding of No 
Significant Impact 

The Veterans Administration (VA) 
has assessed the potential 
environmental impacts that may occur 
as a result of the construction of the 
Ambulatory Care Addition at the 
Veterans Administration Medical 
Center, Tuscaloosa, Alabama. 

The Ambulatory Care Addition 
project proposes the construction of a 
two (2) level (with possible future 
expansion) structural addition of 
approximately 28,000 net square feet. 
The addition is proposed to be located 
northwest of and attached to building 
No. 1. The addition will fill in part of the 
existing space between building No. 1 
and building No. 63. Included as part of 
this project is the renovation of 
approximately 12,000 net square feet of 
space in building No. 1. 

Construction of this project will 
require the realignment of the station 
loop road and the relocation of 
approximately 358 parking spaces. 

The mitigation of the project’s impacts 
on the environment include: 
implementation of erosion and 
sedimentation controls; onside noise 
abatement measures; construction 
traffic controls; air quality controls; and 
exterior design and materials selection 
compatible with the period architecture 
of building No. 1. 

Findings conclude the proposed action 
will not cause a significant effect on the 
physical and human environment and, 
therefore, does not require the 
preparation of an Environmental Impact 
Statement. This Environmental 
Assessment has been performed in 
accordance with the requirements of the 
National Environmental Policy Act 
Regulations, §§ 1501.3 and 1508.9, Title 
40, Code of Federal Regulations. A 
“Finding of No Significant Impact” has 
been reached based on the information 
presented in this assessment. 

The assessment is being placed for 
public examination at the Veterans 
Administration, Washington, D.C. 
Persons wishing to examine a copy of 
the document may do so at the following 
office: Mr. Willard Sitler, P.E., Director, 
Office of Environmental Affairs (003A), 
Room 1027A, Veterans Administration, 
810 Vermont Avenue, N.W., 

Washington, D.C. 20420, (202-389-2526). 
Questions or requests for single copies 


of the Environmental Assessment may 
be addressed to the above office. 
Dated: September 3.1980. 

By direction of the Administrator. 

Maury S. Gralle, Jr., 

Associate Deputy Administrator. 

(FR Doc. 80-27792 Filed 9-9-80: 8:45 am| 

BILLING COOE 8320-01-M 
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1 

(M-292, September 5,1980] 

CIVIL AERONAUTICS BOARD. 

TIME AND DATE: 9:30 a.m., September 12. 
1980. 

place: Room 1027,1825 Connecticut 
Avenue NW. f Washington, D.C. 20428. 

MATTERS TO BE CONSIDERED: 

1. Ratification of items adopted by 
notation. 

2. Docket 36508, Request for Instructions on 
Carrier Selection in El Dorado/Camden Case. 
(Memo No. 9502-D. BDA, OCCR) 

3. Air carrier tariff rules governing 
confirmation of reserved space. (Memo No. 
9882-B, BCP) 

4. Docket 29637, Patricia Kennedy v. 
National Airlines, Inc.. Enforcement 
Proceeding: Docket 30851. Patricia Kennedy 
v. Pan American World Airways. Inc., 
Enforcement Proceeding, motion of Pan 
American to be relieved of monthly 
inspection obligation. (Memo No. 9904, OGC) 

5. Docket 36889 (Michael P. Schreiber 
d/b/a/ Casino Tours v. Frontier 
Airlines, Inc. and Fun Country Tours). 
Motion for review of BCP’s dismissal of 
third-party complaint. (Memo No. 9899. 
OGC) 

6. Docket 38595, Investigation into the 
Competitive Marketing of Air Transportation 
and Docket 37833, Agreements CAB 28217, 
27001-A13. 27004-A4, and 27020-A2; 
application of ATC for interim approval and 
immunity for new passenger agency 
resolutions. (Memo No. 9504-D, OGC) 

7. Dockets 35986 and 36595, DOD petition 
for disapproval by show cause procedures, of 
ATC ban on commissions for sales of 
government travel. Order on Reconsideration. 
(Memo No. 9504-C. OGC) 

8. Docket 26973, Application of Aeromar C 
por A for renewal and amendment of its 


foreign air carrier permit. (Memo No. 2496-H, 
OGC, BLA, BCP) 

9. Docket 38481. Application of Air 
Midwest for compensation for the provision 
of essential air service, and Docket 32901, 
Application of TXI for compensation for 
essential air service losses. (BDA) 

10. Docket 37982, Reconsideration of 
Domestic Fare Flexibility. (BDA, OGC) 

11. Tariffs that state prices as maximum 
amounts instead of exact amounts. (OGC, 
BDA) 

12. Docket 38298, Application by Trans 
World Airlines for exemption to pay 
commissions to forwarders, now prohibited 
by section 296.32 of the Board's Economic 
Regulations: Docket 38284, Application by 
Northwest Airlines for exemption to charge 
passenger fares and cargo rates lower than 
those in their effective tariffs; Dockets 38157, 
38242, 38308, 38309. 38447, and 38554, 
Applications by Braniff Airways. Japan Air 
Lines, Korean Air Lines. Pan American World 
Airways, Philippine Airlines, and Singapore 
Airlines for an exemption to permit 
acceptance of tickets of other carriers at fares 
not on file. (OGC. BDA) 

13. Docket 30667, Termination of 
rulemaking concerning price advertising. 
(Memo No. 7187-A, OGC, BCP) 

14. Part 385, Amendment of Delegation to 
the Office of the Genera] Counsel. (Memo No. 
9875, OGC) 

15. WTI Group Tours, Inc. Petition for 
review of staff action denying a waiver of 
certain escrow provisions of Part 380. (Memo 
No. 9908, BDA) 

18. Dockets 37352. Circle Airfreight Corp, 
Docket 38040, Global International Airways 
Corp, and Docket 38149, Providence Air 
Charter. Inc., certification as section 418 all¬ 
cargo air carriers. (Memo No. 9893, BDA) 

17. Docket 38219, Northern Air Cargo. Inc. 
(NAC)—application for exemption under 
section 418(b) of the Federal Aviation Act 
(Memo No. 9907, BDA) 

18. Dockets 38516 and 38558 (NR-259), 
sixty-day notice of Ozark Air lines of Intent 
to suspend nonstop and single-plane service 
in 11 markets under section 401(j)(2) of the 
Act and request for exemption to suspend 
service on less than sixty-day notice. (Memo 
No. 9908. BDA) 

20. Dockets 30308, 30390, 30485, 30536. 

30551, 30557, 3059a 30629, 31059, 31286, 31287, 
31541, 31762. 31812, 33077, Dismissal of Stale 
Applications. (Memo No. 9895, BDA) 

21. Docket 3806a Republic-Hughes Airwest 
Acquisition Show-Cause Proceeding; Docket 
38477, Application of Republic Airlines; 
Docket 38478. Application of Republic 
Airlines: Docket 38479, Application of 
Republic Airlines. (BDA) 

22. Dockets 35908 and 36204, Notices of 
USAir and Pennsylvania Commuter Airlines 
to terminate service at Clearfield/Philipsburg, 
PA. (BDA. OCCR) 

23. Dockets 35908 and 36204, Essential Air 
Service at Clearfield/Philipsburg, PA. (Memo 
No. 9105-B, OCCR. OGC, BDA) 


24. Docket 32660, LATA agreements 
proposing Guam/Saipan-Japan fare increases 
and Tokyo-Hawaii promotional fare 
revisions. (Memo No. 9567-B, BLA) 

25. Dockets 38033, Application of Guyana 
Airways to amend its foreign air carrier 
permit to add passenger authority between 
Guyana and Miami via intermediate points. 
(Memo No. 9780-A. BIA, OGC) 

26. Docket 37644, Application of Condor 
Flugdienst GmbH for (1) amendment and 
reissuance of its foreign air carrier permit and 
(2) the elimination of certain operation 
conditions. (Memo No. 9876. BLA, OGC, BALJ) 

27. Docket 36519, Trans Island Express, Ltd. 
Application for an initial foreign air carrier 
permit authorizing nonscheduled foreign air 
transportation of property and mail between 
the British Virgin Islands and Miami via 
intermediate points. (Memo No. 9897, BLA, 
OGC. BALJ) 

status: Open. 

PERSON to contact: Phyllis T. Kaylor, 
the Secretary (202) 673-5068. 

[S-1872-60 Filed S-S-4W; 3:46 pm] 

BILLING CODE 632(H) l-M 


2 

COMMODITY FUTURES TRADING 
COMMISSION. 

TIME AND DATE: 11 ajn.. Friday. 
September 19,1980. 

place: 2033 K Street NW., Washington, 
D.C., Eighth floor conference room. 
status: Closed. 
matters to be considered: 
Surveillance briefing. 

CONTACT PERSON FOR MORE 
INFORMATION: Jane Stuckey, 254-6314. 

{S-1668-80 Filed t-ft-80:10.21 am] 

BILLING CODE 6351-01-N 


3 

CONSUMER PRODUCT SAFETY 
COMMISSION, 

TIME AND date: 9:30 a.m., Wednesday, 
September 10,1980. 
location: Third floor hearing room, 
111118th Street. NW., Washington, D.C. 
status: Open to the public. 
matters to be considered: 

1. Briefing on Potassium Supplements: Final 
PPPA Exemption. 

The staff will brief the Commission on 
issues related to exemption of certain 
potassium supplements from chid- 
resistant packaging requirements of the 
Poison Prevention Packaging Act. In 
June. 1979, the Commission proposed to 
exempt effervescent tablets containing 
no more than 50 milliequivalents of 
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potassium, and will vote on a final 
exemption at the September 17 meeting. 
At this briefing, the staff and 
Commission also will discuss possible 
exemption of other forms of potassium 
supplements. 

2. Briefing on Upholstered Furniture: Status 
Report. 

The staff will brief the Commission on the 
progress of the voluntary program of the 
Upholstered Furniture Action Council 
(UFAC) to produce upholstered furniture 
which resists cigarette ignition. 

CONTACT PERSON FOR ADDITIONAL 

information: Sheldon Butts. Office of 

the Secretary, Suite 300,1111 18th Street 
NW.. Washington, D.C.; telephone: (202) 

634-7700. 

Agenda approved September 3,1980. 

IS-1673-80 Filed 9-8-80; 3:52 pm| 

BILLING CODE 6355-01-M 


4 

CONSUMER PRODUCT SAFETY 
COMMISSION. 

time and date: 2 p.m., Tuesday, 
September 9,1980. 

location: Eighth floor conference room, 
111118th Street NW., Washington. D.C. 
STATUS: Closed to the public. 

matters to be considered: 

Selection of Advisory Committees. 

The Commission is meeting to select new 
members for three of its advisory 
committees: the Product Safety Advisory 
Council, the National Advisory 
Committee for the Flammable Fabrics 
Act. and the Technical Advisory 
Committee on Poison Prevention 
Packaging. Members of these committees 
serve staggered two-year terms. (Closed 
under exemption 6: possible invasion of 
personal privacy.) 

CONTACT PERSON FOR ADDITIONAL 
information: Sheldon D. Butts, Office 
of the Secretary. Suite 300,1111 18th 
Street NW., Washington. D.C.: 
telephone: (202) 634-7700. 

Agenda approved September 2,1980. 

|S-1674-80 Filed 9-8-80; 3:52 pm| 

BILLING COOE 6355-01-M 


5 

FEDERAL MARITIME COMMISSION. 
“FEDERAL REGISTER” CITATION OF 
PREVIOUS ANNOUNCEMENT: 45 FR 59029, 
September 5.1980. 

PREVIOUSLY ANNOUNCED TIME AND DATE 
OF THE MEETING: 9 a.m., September 9, 
1980. 

CHANGE IN THE meeting: Time of the 
meeting is changed from 9 a.m. to 10 
a.m. on September 9,1980. 

|S-ifl67-ao Filed 9-8-** 9:23 am| 

BILUNG COOE 6730-01-M 


6 

BOARD OF GOVERNORS OF THE FEDERAL 
RESERVE SYSTEM. 

TIME AND DATE: 10 a.m., Monday, 
September 15,1980. 

PLACE: 20th Street and Constitution 
Avenue NW., Washington, D.C. 20551. 
status: Closed. 

MATTERS TO BE CONSIDERED: 

1. Personnel actions (appointments, 
promotions, assignments, reassignments, and 
salary actions) involving individual Federal 
Reserve System employees. 

2. Any agenda items carried forward from 
a previously announced meeting. 

CONTACT PERSON FOR MORE 
information: Mr. Joseph R. Coyne, 
Assistant to the Board (202) 452-3204. 

Dated: September 5.1980. 

Griffith L. Garwood. 

Deputy Secretary of the Board 

(S-1689-80 Filed 9-8-00; 11:15 am) 

8ILLING COOE 821 CM) 1-M 


7 

BOARD OF GOVERNORS OF THE FEDERAL 
RESERVE SYSTEM. 

TIME AND date: 10 a.m., Monday. 
September 15,1980. 
place: 20th Street and Constitution 
Avenue NW., Washington, D.C. 20551. 
status: Closed. 

MATTERS TO BE CONSIDERED: 

1. Personnel actions (appointments, 
promotions, assignments, reassignments, and 
salary actions) involving individual Federal 
Reserve System employees. 

2. Any agenda items carried forward from 
a previously announced meeting. 

CONTACT PERSON FOR MORE 

information: Mr. Joseph R. Coyne, 
Assistant to the Board. (202) 452-3204. 

Dated: September 5,1980. 

Griffith L Garwood, 

Deputy Secretary of the Board. 

IS-1688-0O Filed 9-8-80: 9:23 am) 

BILLING COOE 6210-01-M 


8 

NUCLEAR REGULATORY COMMISSION. 
date: September 4 and 11,1980 
(changes). 

place: Commissioners conference room. 
1717 H Street NW.. Washington, D.C. 
STATUS: Open (changes). 

MATTERS TO be considered: Thursday. 
September 4: 

3:30 p.m. 

The affirmation of: (c) Licensing 
Requirements for Uranium Mills; (d) NRC 
Jurisdiction in Waters Beyond Agreement 
State Territorial Waters was postponed. 


The Affirmation of Low Power Operating 
License for Farley was added. 

Thursday, September 11: 

3:30 p.m. 

Affirmation Session: (a) Licensing 
Requirements for Spent Fuel—is postponed, 
(b) Order in Seabrook—is postponed and 
replaced by (a) Amendment to Part 2 on 
Discipline During Adjudicatory Proceedings 
and (b) Delegation of Authority to Grant 
Exemptions to Parts 25 and 95. 

ADDITIONAL INFORMATION: By vote of 4-0 
on September 4, the Commission 
determined pursuant to 5 U.S.C. 
552b(e)(l) and § 9.107(a) of the 
Commission’s Rules that Commission 
business requires that the Affirmation of 
Farley Low Power License be held on 
less than one week's notice of the 
public. 

CONTACT PERSON FOR MORE 
INFORMATION: Walter Magee (202) 634- 
1410. 

AUTOMATIC TELEPHONE ANSWERING 
SERVICE FOR SCHEOULE UPDATE: (202) 
634-1498. 

Those planning to attend a meeting 
should reverify the status on the day of 
the meeting. 

September 5.1980. 

Roger M. Tweed, 

Office of the Secretary. 

(S-1670-80 Piled 9-6-80: 2.03 pm| 

BILUNG COOE 7590-01-M 


9 

PAROLE COMMISSION. 

(National Commissioners (the 
Commissioners presently maintaining 
offices at Washington, D.C. 
Headquarters).) 

TIME AND PLACE: 9:30 a.m., Thursday, 
September 18,1980. 
place: Room 724, 320 First Street NW., 
Washington, D.C. 20537. 
status: Closed pursuant to a vote to be 
taken at the beginning of the meeting. 
matters to be considered: Referrals 
from Regional Commissioners of 
approximately 10 cases in which 
inmates of Federal prisons have applied 
for parole or are contesting revocation 
of parole or mandatory release. 
CONTACT person for more 
information: Linda W. Marble, Case 
Analyst, National Appeals Board (202) 
724-3094. 

|S-167t-80 FUed 9-8-80; 3*2 pm| 

BILLING COOE 4410-01-M 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of the Assistant Secretary for 
Community Planning and Development 

24 CFR Part 510 
[Docket No. R-80-781] 

Section 312 Rehabilitation Loan 
Program 

AGENCY: Department of Housing and 

Urban Development. 

action: Final rulemaking_ 

summary: HUD is issuing a Final Rule 
governing the administration of the 
Section 312 Rehabilitation Loan Program 
under the Housing Act of 1964, as 
amended. No comprehensive rules have 
been previously published for this 
program, which has been operating 
currently under the HUD Rehabilitation 
Financing Handbook 7375.1 REV., dated 
February 1974 and various Interim rules 
(44 FR 21750, April 11,1979; 44 FR 27627, 
May 10,1979; 44 FR 47512, August 13. 
1979; 44 FR 55562, September 27,1979), 
Departmental Notices and Memoranda. 
With issuance of this Final Rule, the 
Department is publishing for the first 
time a comprehensive rule which not 
only puts existing program policies and 
procedures into regulatory form but also 
makes significant changes in the 
program. In order to allow sufficient 
time to implement the new regulations 
and a new Handbook which is being 
developed, the effective date of the 
regulations will be February 15,1981. 
During the period before 
implementation, the Department will be 
conducting training sessions throughout 
the country for HUD field staff and local 
officials in order to provide a smooth 
transition into new policy and program 
guidelines. Further, § 510.22(a)(1)—(3). 
containing provisions limiting CDBG- 
related Section 312 loans to NSAs or 
comparable areas, will not be applicable 
until October 1,1981 in order to allow 
localities sufficient time to review and 
select target areas which meet the new 
eligibility requirements and to coincide 
with the beginning of the FY 1981 Fiscal 
Year. Until the February 15,1981 
effective date, the current Handbook, 
various Interim rules, Departmental 
Notices and Memoranda will remain in 
effect and will govern loans approved 
until that date. 

EFFECTIVE DATE: February 15,1981. 

FOR FURTHER INFORMATION CONTACT: 

Craig S. Nickerson. Office of Urban 
Rehabilitation and Community 
Reinvestment, Room 7162, Department 
of Housing and Urban Development, 451 
7th Street, SW., Washington, D.C. 20410, 


Telephone: 202/755-5970. (This is not a 
toll free number.) 

SUPPLEMENTARY INFORMATION: 
Background 

On September 8,1979, an Advanced 
Notice of Proposed Rulemaking was 
published in the Federal Register (44 FR 
51999) requesting comments on a 
number of major issues involving the 
design and administration of the Section 
312 Program. The resulting comments, 
numbering 47, were solicited in order to 
assist the Department in developing 
comprehensive regulations for the 
program for the first time. These 
comments, addressing eight major 
program and policy issues, were helpful 
in formulating the Proposed Rule. 

On April 10.1980, the Proposed Rule 
was published in the Federal Register 
(45 FR 24808) and public comments were 
invited. Sixty comments were received. 

Comments were received from private 
individuals, local, state and Federal 
Government officials, housing and 
community development and 
administrators, public interest groups, 
tenant and neighborhood organizations, 
and legal service groups. 

The final Section 312 rules described 
below reflect the Department’s analysis 
and determination on public and 
internal comments received in response 
to the April 10,1980 Proposed Rule. In 
order to highlight the major aspects of 
the final Regulations for the Section 312 
Program and to discuss the range of 
public comments, the following 
summary is organized by sections of the 
regulations. Public comments are 
discussed first, followed by the 
Department’s response to those 
comments. 

§ 510.2 Purpose of Program 

Of the eight comments received on the 
program's purpose, the majority 
responded to the issue of priority for 
low- and moderate-income borrowers. 
The comments were generally 
supportive of the emphasis, with three 
suggesting that a fixed percentage of the 
annual fund allocation or the number of 
units rehabilitated be earmarked for 
low- and moderate-income residents. On 
the contrary, one commenter discussed 
the value of participation by higher 
income applicants in deteriorated 
neighborhoods and suggested it be 
specifically encouraged. Two 
commenters suggested that the priority 
for low- and moderate-income residents 
should be evaluated over the whole 
range of a locality’s rehabilitation 
activity and not just based on the 
section 312 loans made. 

A tenants' organization suggested that 
cooperatives be credited and given 


preference for section 312 loans by 
virtue of leveraging conventional 
financing for acquisition. 

The Department believes that the 
statutory mandate for priority to 
applications from low- and moderate- 
income owner-occupants, including 
those applications from condominiums 
and cooperatives with principally low- 
and moderate-income residents, is a 
sound policy which provides sufficient 
guidance, yet a measure of flexibility 
and discretion for participating 
localities. Prescribing a fixed percentage 
of loans to be made or units 
rehabilitated for low- and moderate- 
income persons may not be responsive 
to local conditions or administratively 
feasible at all times. However, the 
Department wants participating 
localities to make a concerted effort to 
adhere to the priority, giving the 
maximum feasible benefit to those 
applicants eligible for the statutory 
priority. In addition, since the priority is 
a statutory one and specific to the 
section 312 program, it must be applied 
directly to section 312 activity, rather 
than to the entire range of a locality’s 
rehabilitation effort. With regard to 
priority for principally low- and 
moderate-income condominiums and 
cooperatives, the Department feels that 
priority is clearly delineated in section 
510.2(b). Therefore, no changes have 
been made in this section as a whole in 
response to the public comments. 

§ 510.4 Definitions 

Of the eight comments received, three 
concerned the definition of "Low- and 
Moderate-Income" person and area. 
These commenters felt that the two 
definitions, 95 percent of median income 
for persons and 80 percent of median 
income for area, were confusing. It was 
suggested that since the section 312 
program supports CDBG activities, the 
80 percent threshold established for 
CDBG be used for section 312. 

One commenter suggested that the 
definition of "Owner-Occupied" 
(510.4(s)) be expanded to include 
member/shareholders of cooperative 
housing corporations who reside in their 
units and are covered by a proprietary 
lease. The commenter felt that this was 
appropriate since these owners enjoyed 
many of the benefits of fee simple 
homeownership and experienced none 
of the detriments of tenants. 

Two comments concerned the 
definition for "Investor-Owned 
Property" (510.4(j)). One locality felt that 
the definition should be amended to 
indicate that investor-owned property 
means real property, while the other felt 
that the proposed definition excluded 2- 
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4 unit properties not occupied by the 
owner. 

Another commenter suggested that the 
term “Dwelling Unit" (510.4(g)) should 
make eligible residential structures 
designed with single room occupancy 
units, which were not congregate 
facilities. 

One locality suggested that the word 
“bid” should be deleted from the 
definition of “Work Write-up" 

(510.4(ee)) as the bid document 
generally includes required and optional 
work items for which bids are requested 
after an inspection by the LPA, and the 
actual work write-up which may be 
drafted after bids are received often 
excludes some of the specified items for 
various reasons. The LPA felt that to 
include the word “bid" in the definition 
of “Work Write-up" implies a new 
definition for the bid document. 

In response to the comments received 
on the “Low- and Moderate-Income" 
definitions for person and area, the 
Department believes it should 
distinguish borrowers who should 
receive priority, those below 95 percent 
of median income, and areas, with 
respect to CDBC eligible areas, 
distinguished by income which does not 
exceed 80 percent of median income. 

The priority (as described in section 
510.2(b)) for borrowers below 95 percent 
of median income is a statutory 
requirement of the section 312 Program 
and is a more reasonable level for a 
direct loan program often providing 
funds for substantial rehabilitation. As a 
result, the 95 percent level will be 
maintained. The 80 percent level for 
“areas" which is principally significant 
in section 510.100(a) for multifamily 
properties will also be maintained, since 
multifamily loan funds are more limited 
and HUD wants to target these funds to 
the most needy areas, to the extent 
feasible. 

In response to the comment suggesting 
the inclusion of member/shareholders of 
cooperative housing corporations in the 
owner-occupied definition, the 
Department is currently working on 
additional clarification concerning 
lending to cooperatives and 
condominiums which will specifically 
address the above mentioned 
definitional concerns. 

With respect to the recommendations 
to expand the definition of “dwelling 
unit" to include single room occupancy 
units, HUD believes that the existing 
definition already does this. However, 
the definition will be further clarified as 
part of the implementation of the 1980 
Housing and Community Development 
Amendments, which includes provisions 
on congregate and single-room 
occupancy housing. 


The recommendation on changing the 
definition of work write-up has been 
accepted. 

§ 510.6 Funding Allocation System 

Two comments were received on the 
funding allocation system which did not 
result in changes in the language of this 
Section. One comment was very 
supportive of the system because it 
provides for improved consistency in 
funding to localities on an annual basis, 
thus allowing for better allocation of 
local staff resources and improved 
rehabilitation and revitalization 
planning. 

The second comment was not 
specifically directed at the allocation 
system section of the regulations but 
was expressing dismay at the budget 
rescission in Section 312 funds 
recommended in Fiscal Year 1980 and 
proposed in Fiscal Year 1981 by the 
Administration to Congress. 

§ 510.20 Eligibility Requirements/ 
General 

One commenter suggested that the 
final regulations apply only to 
borrowers who made application after 
the effective date of the regulations and 
not to applicants in the processing 
“pipeline." 

The Department’s response to that 
concern is that the regulation must apply 
to all loans approved after the effective 
date, February 15,1981. However, the 
effective date has been established far 
enough in the future to allow for a 
smooth transition, with paragraphs (1) 
through (3) of § 510.22(a), Eligible Areas, 
not effective until October 1,1981 to 
allow localities the opportunity to 
review and select eligible program 
areas. 

§ 510.22 Eligible Areas 

Out of 36 comments from cities, 
localities, and public interest groups 
responding to the section on eligible 
areas, 29 commenters thought the 
designation of Community Development 
Block Grant-Neighborhood Strategy 
Areas (NSAs) for Section 312 loans was 
too restrictive. It was a general 
consensus that the regulation should 
include all areas receiving concentrated, 
community development and physical 
revitalization treatment. Commenters 
stated that forcing cities, especially 
small cities, to use Section 312 funds 
only in designated NSAs, when NSAs 
themselves are not required under the 
CDBG program, is inconsistent with 
granting local flexibility and permitting 
comprehensive strategies of local 
governments. Many small- and medium¬ 
sized cities concentrate their 
rehabilitation and CDBG activities in 


“target areas" which do not have the 
official NSA designation. Also, one city 
was forced to eliminate NSAs, because 
they were found to be counter¬ 
productive to efforts aimed at leveraging 
private investment, mobilizing citizen 
involvement, and generally achieving 
CDBG program goals. Many cities, while 
having not officially designated NSAs, 
have substantially equivalent areas. 

Two localities supported the 
designation of NSAs in that funds would 
be dispersed otherwise and the funding 
impact minimal. One of these localities 
conditioned its statement by suggesting 
that NSAs would have to include 
sufficient “feasible" tenant-occupied 
properties. The other locality felt that 
the opportunity for moderate-income 
persons to benefit from Section 312 
loans is enhanced by restricting their 
availability to specific neighborhoods, 
like NSAs. 

Five commenters addressed the one 
year time period for Section 312 
assistance following the completion of 
CDBG-assisted physical development 
activities. They generally felt that there 
should be no time limitations on Section 
312 loans in otherwise eligible NSAs. 
Two commenters felt that the Area 
Manager should not have the authority 
to rule against the time period, but the 
decision should be left to the locality. 
One commenter addressed the time 
period for categorical projects, i.e., 

Urban Renewal projects involving a 
Categorical Program Settlement Grant. 
The commenting locality felt that the 
one year eligibility for Section 312 loans 
should follow completion of the 
Settlement Grant. It is HUD’s position 
that financial settlement as used in the 
proposed regulation means the date of 
the actual financial settlement 
transaction between HUD and the ^ 
locality, but loans may be made for 
more than a year following that date if 
expressly required by the Financial 
Settlement Agreement. 

Three urban counties commented that 
counties usually contain a wide 
dispersion of lower-income persons and 
deteriorated properties in small pockets. 
In such jurisdictions, NSAs may 
constitute only a small portion of the 
areas undergoing rehabilitation and 
revitalization. 

The Department carefully considered 
all of the comments that objected to the 
Department’s proposal to limit Section 
312 lending to CDBG-NSAs and has 
modified the definition by permitting use 
of Section 312 funds not only in NSAs 
but also in comparable areas, as 
described in Section 510.22(a)(ii). 

The Department believes that only 
through a concentration of public and 
private resources will a visible impact 
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on a target neighborhood be achieved. 
Current experience with Section 312 
loans shows that localities on the whole 
are not concentrating these 
rehabilitation funds adequately, when 
on the average only one and one-half 
loans are being made per census tract. It 
is for this reason that the Department is 
redefining eligible Section 312 areas for 
CDBG Entitlement and Small Cities 
comprehensive grant recipients as 
targets for assistance in which the 
concentration of CDBG-assisted 
physical improvements, necessary 
public facilities and services, and 
property rehabilitation activities and 
private investment are appropriate to 
the needs of the area and will be 
sufficient to produce long-term 
improvements in living conditions in the 
area within a reasonable period of time. 
Neighorhood Strategy Areas (NSAs) and 
other comparable areas will meet this 
requirement. It is incumbent on 
localities to choose the areas and limit 
the size of them to fulfill this 
requirement, which will be closely 
monitored by HUD. 

In response to the commenters 
addressing the one-year time period for 
Section 312 assistance following the 
completion of CDBG-assisted physical 
development activities, the Department 
has expanded that one-year time period 
to two years for CDBG-NSAs and other 
comparable areas and designated areas 
of localities receiving CDBG Small 
Cities One-Time Comprehensive or 
Single-Purpose Discretionary Grants. 

With regard to other specific 
comments, the Department will not 
allow Section 312 loans to be made on a 
spot basis, outside an eligible area, 
except by specific authorization under 
Section 510.22(d). 

For cooperatives or condominiums to 
be eligible, the property must be in an 
eligible area. 

§ 510.24 Eligible Properties 

Expanding the list of eligible 
properties to residential hotels was 
recommended by one commenter, who 
suggested that residential hotels for the 
elderly be classified as a multifamily 
property with a loan limit of $10,000 per 
unit. 

Three commenters suggested that the 
Section 312 Program be coupled with the 
Moderate Section 8 Program for use in 
rehabilitating small multifamily 
buildings. One of the commenters 
suggested a 10 unit or less limit on the 
combined use of the programs, while 
another suggested that 51 percent of 
project funds must be privately supplied. 

Two commenters suggested that two, 
three or four unit properties were 
excluded from the listing of eligible 


properties. However, that is not the case 
as can be noted in the definition of 
“single-family property" in § 510.4{cc). 
Another commenter expressed concern 
over the eligibility of property owned by 
a cooperative. It should be noted that 
§ 510.24(c)(4) of the regulation clearly 
states that cooperatives are eligible for 
Section 312 loans. 

With regard to the Property 
Rehabilitation Standards (PRS), one 
commenter responded negatively to 
those standards being defined as State 
or local codes or any other 
rehabilitation requirements established 
by the locality and suggested that the 
Department should establish a minimum 
standard. In contrast, a public interest 
group lauded the Department’s 
definition and felt it would encourage 
the development of local standards 
which address rehabilitation 
specifically. 

In response to the comment 
concerning classifying residential hotels 
for the elderly as multifamily property, 
that result is already achieved by the 
definition of "dwelling unit” in $ 510.4(g) 
of the regulations. However, the 
regulations will be clarified on this point 
as part of the implementaion of the 
Housing and Community Development 
Amendments of 1980 currently being 
considered by Congress which would 
establish a $15,000 loan limit per unit for 
such property. 

The recommendation of coupling the 
Section 312 Program and Section 8 
Moderate Rehabilitation has been 
carefully considered by the Department 
It is felt that this combination is 
inappropriate in that it constitutes a 
double subsidy. If a locality wishes to 
provide a deeper subsidy to a particular 
building or buildings within a target 
neighborhood, that should be done with 
Community Development Block Grant 
funds. Any exception to the rule, in 
which Section 312 and Section 8 funds 
are proposed to be used in tandem 
would have to be approved by both the 
Assistant Secretary for Community 
Planning and Development and the 
Assistant Secretary for Housing. 

With reference to Property 
Rehabilitation Standard (PRS), the 
Department will maintain its current 
definition and thereby allow localities 
flexibility in using State or local codes 
or a local rehabilitation standard, but 
HUD is establishing a minimum 
standard of meeting Section 8 Moderate 
Rehabilitation Program Standards. 

In response to another comment, 
Section 312 funds may be utilized on 
either section 810 acquired or locally 
acquired homesteading properties, but 
these properties must be in an eligible 
area as defined in 5 510.22 in order to 


target Section 312 funds to complement 
on-going housing and community 
development activity. 

§ 510.26 Eligible Applicants 

There were seven comments regarding 
eligible applicants. Three commenters 
supported 312 loans being made to 
purchaser-occupants of property under 
an installment land sales contract. One 
addressed the omission of a purchaser 
of nonresidential property and investor- 
owned multifamily properties purchased 
under a land sales contract. One 
commenter suggested that land sales 
contract provisions could be made 
simpler by requiring the seller to sign 
the mortgage also. 

Two comments concerning 
condominiums were raised. One stated 
that the applicant should be the 
potential owner of the individual 
condominium or a mechanism should be 
provided for allowing the benefits of the 
three percent interest rate to be 
transferred to the ultimate purchaser 
after rehabilitation. The other comment 
supported condominiums and 
cooperatives in stating that they 
effectively accomplish the goal of 
encouraging owner-occupancy by 
moderate income families allowing for 
equity contribution, debt service and 
maintenance costs. 

Other specific comments mentioned 
that the regulation excludes owners of 
nonresidential properties while tenants 
are eligible, and that an eligible 
applicant should be a citizen of the 
United States (either native born or 
naturalized). 

In response to the comments on land 
sales contract purchasers, the 
Department is not precluding lending to 
purchaser-occupants as long as the 
owner of the property executes a 
mortgage or deed of trust to secure the 
section 312 loan. Separate provisions for 
loans below $3,500 have been dropped, 
since very few loans are foreseen below 
$3,500 and all other loans are secured. 

The Department is currently 
developing further guidelines on loans 
on cooperative and condominiums 
properties and will consider the 
comments made on this issue. 

On the specific comments concerning 
the exclusion of owners of 
nonresidential property, we have 
corrected that unintended omission. On 
applicant eligibility based on 
citizenship, the section 312 program 
wishes to parallel the CDBG program 
and not require it. 

5 510.32 Term of Loan 

One comment was received which 
supported the existing requirement that 
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the term should be consistent with the 
borrower’s ability to pay. 

§ 510.34 Interest Rates 

Twenty six comments were received 
on the new provision for a sliding scale 
of interest rates based on the type of 
property and income of the borrower. Of 
those 26, four commenters favored the 
scale as proposed. Two comments from 
public interest groups favored the 
proposed scale because it would 
increase the discretion of local 
governments and directly encourage 
private sector involvement in 
rehabilitation financing. Two 
commenters specifically mentioned the 
importance of the below market rate 
interest in providing an incentive to 
middle income borrowers to invest in 
deteriorating neighborhoods. 

Six comments focused on the 
allowance of three percent interest for 
investor-owned properties and 
expressed concern over the apparent 
inequity between the lower fixed rate 
for investors and the sliding rate based 
on income prescribed for owner 
occupants of single family property. 
Three of the commenters suggested that 
the sliding scale be prescribed for single 
family investor-owners. Two of the 
^commenters suggested that six percent 
is an appropriate interest rate for 
investor-owned property, while another 
suggested that three percent be allowed 
for investor-owners only when they 
agree to lease their property to a local 
housing authority for use by a low- 
income tenant or sign a statement 
limiting annual rents for a period of time 
ranging from three to five years. 

In supporting lower interest rates, 
three commenters suggested that a 
lower than three percent rate be allowed 
for leveraged loans, while another 
commenter suggested a one percent rate 
for borrowers below 80 percent of 
median income. Tw r o commenters 
suggested that 95 percent of median 
income, the priority income level, be the 
threshold for the three percent interest 
rate. Another commenter suggested that 
200 percent of median income be the cap 
on section 312 lending, while another 
suggested 150 percent of median income. 
Two commenters recommended the 
maintenance of the three percent rate 
for ail loans regardless of borrower 
income. In contrast, one commenter 
suggested an interest rate varied by Vs 
of one percent based on income applied 
to all categories of borrowers. 

There were three comments on 
income determination, two suggesting 
that adjusted annual family income be 
better defined and another 
recommending that net income be used 


to determine interest rates for investor- 
owned properties. 

In response to the exception language 
permitting the use of a rate lower than 
nine percent, but no less than six 
percent, for cases where it is necessary 
to achieve community development 
objectives and is so documented by the 
LPA in the case file, two local public 
officials strongly opposed the exception 
language citing its difficulty of 
administration because of its subjective 
nature. 

It is HUD’s intention to maintain the 
three percent for investor-owned single 
family, multifamily, nonresidential and 
mixed use properties in order to 
encourage the improvement of rental 
housing and commercial property which 
will benefit low- and moderate-income 
residents of eligible neighborhoods. The 
Department believes the deeper subsidy 
of three percent interest may be 
especially necessary to achieve a full 
scale rehabilitation of multifamily 
properties which would be infeasible at 
a higher rate because of poor physical 
and market conditions of the 
neighborhood. It is noted that 
multifamily properties must either be in 
low- and moderate-income areas or 
have a majority of low- and moderate- 
income tenants to be eligible for Section 
312 rehabilitation, and that a Rent 
Regulatory Agreement is required for 
both multifamily and single-family 
investor-owned properties. 

Local public officials, however, should 
evaluate all loans for investor-owned 
properties to determine whether a 
combination of private and public funds 
could achieve the necessary 
rehabilitation at an effective interest 
rate which is higher than three percent. 
Section 312 funds at three percent, 
without the involvement of leveraged 
funds at a higher interest rate, should be 
used only when the scope of 
rehabilitation and an assessment of 
project finances indicate that an 
effective rate of three percent is 
necessary for project feasibility. 
Leveraging of private funds in 
combination with Section 312 funds 
should be the first approach utilized in 
evaluating investor-owned loan 
applications. 

With regard to definition of adjusted 
annual income, the Department refers in 
its definition of low- and moderate- 
income persons to the income limits 
published by HUD under Section 
221(d)(3) BMIR of the National Housing 
Act. The incoiqe limits are adjusted by 
family size which is the only adjustment 
that Department intends for gross 
annual family income. 

With respect to the exception 
language allowing for a lower interest 


rate to achieve community development 
objectives documented by the LPA, the 
Department believes this provision can 
be judiciously administered by localities 
to achieve rehabilitation or 
revitalization of that property or 
neighborhood which remains 
undeveloped because of excessive cost 
or severely depressed market 
conditions. The exception provision can 
be administered in a conscious attempt 
to foster rehabilitation in areas which 
resist traditional redevelopment 
techniques and in a manner which 
would allow local LPAs to respond to 
local conditions more flexibly. 

§ 510.36 Maximum Loan Amount 

There were eight comments on this 
section. Four addressed the minimum 
loan amount. One commenter supported 
the $20 minimum monthly loan payment 
and another felt that a $20 minimum 
affected low-income applicants in an 
adverse manner. It was recommended 
that a $10 minimum payment be 
instituted to lower the chance of 
delinquency and default and still realize 
cost effective loan processing. The two 
other commenters on this issue felt that 
the $20 minimum was unduly restrictive 
for low-income borrowers. One felt that 
it should be worked out between HUD 
Area Offices and localities and not be 
specified in the regulation. The other 
suggested that local public agencies be 
permitted to establish a lower monthly 
payment plan where current housing 
expenses exceed 25 percent of the 
household income. 

Two comments recommended that the 
maximum loan amounts be raised. One 
commenter suggested a limit of at least 
$36,000 per unit, while another 
recommended $35,000 to $40,000 per 
unit. The same commenter said they 
currently rejected 30 percent of their 
single family applicants because their 
homes cannot be brought up to standard 
with the current $27,000 limit. 

One commenter asked that the loan to 
value ratio limit for mixed use loans be 
explained. The other commenter said 
the nonresidential formula (80 percent of 
the estimated market value after 
rehabilitation) is not adequate to finance 
the nonresidential portion, and therefore 
HUD should eliminate the third 
component of the formula and restrict 
the loan to $100,000 or actual cost of 
rehabilitation. 

In response to the comments and 
concerns on the minimum monthly loan 
payment, it was the Department’s intent 
to ensure cost effective loan servicing. 
Currently, the Department must pay 
$4.50 per month to service each single 
family loan, in addition to the 
administrative costs generally for the 
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LPA and HUD to process a loan 
application. Section 312 funds should be 
used as a supplement to CDBG and 
other rehabilitation activity. If a 
borrower cannot afford a $20 per month 
minimum payment, the locality should, 
then, provide another alternative to 
accomplish the rehabilitation. 

In response to the comments on higher 
loan limits, Congress is currently 
reviewing higher limits requested by the 
Department. 

With regard to determining the debt 
limit on nonresidential property, the 
Department has increased the 
nonresidential formula to 90 percent of 
the estimated market value of the 
property after rehabilitation. 

§ 510.38 Costs Includable in the Loan 

Twelve comments were received 
addressing various items that the 
interested parties felt should be eligible 
costs or asking for further explanation of 
these items mentioned in the regulation. 
The comments are identified by the 
affected paragraph of this Section and 
are summarized and responded to in the 
order of those paragraphs. 

(c) GPI's —One commenter felt GPI’s 
(General Property Improvements) should 
be more limited than the 40 percent of 
rehabilitation cost and recommended a 
10 percent limit. The Department wants 
the major focus of the loan to be 
correction of those items relating to PRS. 
Only when all PRS items are treated will 
GPI’s be allowed. However, the 
Department will maintain the percent 
requirement that GPI's should generally 
not exceed 40 percent of rehabilitation. 

(d) Environmental Standards (and 
other Federal Requirements) —One 
commenter felt removal of architectural 
barriers, where applicable, should be 
includable in the loan. Another comment 
concerned the eligibility of costs due to 
historic preservation or other 
requirements not included in PRS. The 
costs of compliance with historic 
preservation, environmental, and 
architectural barrier requirements are 
not only eligible, but required to be 
included in Section 312 loans, as 

§ 510.38 now makes clear. Further 
guidance may be found in Subpart D on 
these and other Federal requirements. 

(h) Architectural Fees —One 
commenter asked that localities be able 
to recover costs of architectural fees 
from the applicant, if the applicant does 
not wish to proceed with the loan. These 
fees are bourne by the applicant if the 
application is not approved or 
withdrawn; they are only reimbursable 
to the applicant and/or professionals 
providing the service at loan settlement, 
if the loan is approved. 


(i) Appraisal Fees —Two comments 
asked that single-family appraisal fees 
be eligible loan costs. The Department 
agrees; all appraisal fees including those 
for single-family properties may be 
included in the loan in the future. 

Processing and Settlement Costs — 
One commenter stated that the role of 
private lenders should be expanded, 
since they can perform the application, 
eligibility, underwriting and document 
preparation tasks more efficiently than 
LPA staff. Lenders could be 
compensated by an origination fee 
which would be an eligible cost. An 
origination fee for a private lender has 
been included as an eligible loan cost. 

(n) Contingency —Six comments were 
received. Four stated that the five 
percent contingency should be increased 
to 10 percent, because the risk of 
unexpected cost is spread over fewer 
units and the likelihood of individuals 
procuring additional funds is smaller 
than for investor-owners. Another 
concern was that there are delays 
between loan approval and loan 
settlement as well as lapses between 
when a contract is signed and the start 
of construction. Materials and 
equipment costs can escalate 
considerably during that time. One 
commenter said they did not use a 
contingency fund and felt it should be 
eliminated, while another felt five 
percent was adequate. The Department 
believes a five percent contingency is 
satisfactory in most cases where work 
specifications and costs estimates are 
adequate. 

(o) Refinancing —Comments on 
refinancing are in the 510.40 section of 
the summary. 

(p) Taxes —Section 510.38 allowed for 
payment of taxes accruing during 
construction but did not mention back 
taxes, while § 510.39 did not directly 
prohibit payment of back taxes. The 
commenter felt that back taxes should 
be an includable item when the case 
reflects consistent payment of housing 
related and other expenses on a monthly 
basis. The Department disagrees; 
payment of back taxes is currently an 
ineligible cost, as § 510.39 now makes 
clear. If back taxes endanger the 
security for the loan and cannot be 
cleared up by the borrower, the loan 
should not be approved. 

Relocation —Two commenters 
recommended that temporary relocation 
costs be eligible for single-family 
applicants, while one felt relocation 
costs, except administrative expenses of 
the locality, should be allowable. The 
Department carefully considered making 
temporary relocation costs an eligible 
loan expense, but decided against it. It 


was felt that localities wishing to pay 
benefits could use CDBG funds. 

§ 510.39 Costs Not Includable in the 
Loan 

There were two responses to this 
Section. One public interest group felt 
that credit report fees should be eligible 
and new construction of additions 
should be allowed where necessary to 
alleviate overcrowding (bedrooms). 

They also asked that reconstruction be 
defined and allowed where such 
reconstruction qualifies under the loan 
limits. A locality asked that “purchase, 
installation, or repair of furnishings or 
trade fixtures” be defined. 

HUD is removing credit report fees 
from this Section and making them an 
eligible cost of the loan. Inspection fees 
are further clarified in that they are 
ineligible except for investor or 
multifamily applicants with loans over 
$27,000 where the LPA can require the 
applicant to have a work write-up 
prepared by an outside source. Refer to 
§ 510.78(b)(1). 

The revised Handbook will further 
define reconstruction which is 
essentially totally rebuilding a structure 
from a few remaining parts. However, 
neither new construction or 
reconstruction is considered to be 
within the statutory definition of 
rehabilitation and work so characterized 
is therefore legally ineligible. While 
kitchen appliances, i.e., dishwashers, 
refrigerators, etc., are eligible items for 
residential users, they are ineligible for 
commercial establishments. Counters 
and shelving are examples of trade 
fixtures which are also ineligible. 

§ 510.40 Refinancing 

In the ten comments received on 
refinancing, there was general-support 
of the Department’s new, more limited, 
approach to refinancing as a last resort 
to be used only when all other options 
available to the LPA in assisting the 
property owners have proven infeasible. 
It places the onus of responsibility and 
judgment squarely on the participating 
localities to use this important tool 
carefully. Also, the new policy which 
limits refinancing to single-family 
borrowers under 95 percent of median 
income is an effort to direct resources to 
those borrowers most in need and who 
could not rehabilitate their properties 
without assistance. 

Among the responses on refinancing, 
two commenters suggested that the 
percentage of the loan for rehabilitation 
should be higher than 30 percent, while 
another suggested that the eligibility 
ratio of principal and interest costs to 
income should be raised from 20 percent 
to 25, 33% percent. Another commenter 
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suggested that the income eligibility of 
95 percent of median income should be 
raised to 120 percent of median income 
to allow greater participation by land 
sales contract purchasers. 

With regard to refinancing 
indebtedness, further clarification of the 
kinds of debt which could be refinanced 
was requested. On this subject, another 
commenter suggested that home 
improvement loans should not be 
allowed. 

In response to the comments received, 
the Department believes that the 
majority of supportive comments is an 
affirmation of the new policy. That 30 
percent of the loan must be directed to 
rehabilitation is further restricted by the 
fact that the 30 percent must be directed 
to meet PRS or other required costs. 
Raising the ratio of debt service to 
income eligibility factor from 20 percent 
to a higher percentage was considered 
and is still under consideration but the 
present rule directly follows the statute. 
It was felt that the new policy 
restrictions of eligibility below 95 
percent of median income and limiting 
refinancing to only a last resort option 
would serve the immediate purpose of a 
more judicious, considered use of 
refinancing by localities. 

§ 510.42 Note and Security Instrument 

Three comments were received. One 
comment concerned the requirement 
that the note provide estimated annual 
amounts of ground rents, property taxes 
and assessments, flood, and fire 
insurance and the like. The commenter 
recommended that we retain the prior 
format, and require monthly amounts 
rather than mix monthly and annual 
figures. Another comment was that the 
short-form mortgage for loans under 
$10,000 should still be allowed This 
commenter also suggested a standard 
form which can be filled in without legal 
involvement or approval. The third 
commenter felt that the Relocation 
Regulations should be included in the 
note and security instrument on loans in 
which the “Right to Continue in 
Occupancy” is used. They felt there 
should be some remedy provided in the 
loan documents if a landlord violates 
the provisions of the lease terms 
involved in the relocation requirements. 

In response to the first comment on 
mixing monthly and annual payments in 
the note format, we have changed 
annual to monthly where it refers to 
amounts of ground rents, property taxes, 
etc., and this provision for escrow 
payments has been relocated to the 
mortgage portion of this Section. 

The Department has also decided all 
loans will be secured and it will provide 
guidance in the Handbook on the 


preparation of the note and mortgage 
documents, which vary from State to 
State. 

With regard to including the 
relocation provisions in the note and 
security instruments, the Department 
feels that such inclusion would not be 
useful. The relocation section of these 
regulations provides for a lease under 
which tenants can seek redress if its 
provisions have been violated. 

§ 510.44 Title Evidence 

Five comments were received, of 
which two felt formal title evidence 
should be required for ail loans 
regardless of loan amount. Another 
thought title should be verified only by a 
preliminary or short-form title report. 
This commenter also felt neither title 
insurance nor an attorney’s opinion 
should be required because of costs and 
delays and the fact that the loan is 
ordinarily in second or a lower position. 

One comment stated that Section 
510.44 made no reference to escrow 
accounts for taxes and insurance. 

One commenter felt title evidence for 
loans under $10,000 creates an added 
expense for the borrower which should 
be absorbed by the LPA. 

The Department has specified the 
acceptable forms of title evidence 
including title insurance, attorney’s title 
certificates, etc., and has provided that 
title evidence must be obtained prior to 
loan approval. However, there is 
provision for the Area Office to approve 
alternative forms of title evidence on a 
locality by locality or State by State 
basis, for loans under $27,000. Title 
evidence is an eligible loan cost. 

In response to the comment on 
escrows, the Department will require 
escrows for all loans in first position or 
where the primary lien holder does not 
escrow. 

§ 510.46 Standard Terms and 
Conditions 

There were seven comments received 
on the Standard Terms and Conditions. 
They are summarized according to the 
order in which they appear in the 
regulation: 

One commenter suggested that the 
borrower should also agree not to award 
contracts to anyone deemed 
unacceptable to the LPA. It was also 
suggested that arbitration procedures 
should be spelled out, including a 
procedure for paying the contractor for 
acceptable work when the borrower will 
not sign the check: and a procedure for 
loan termination where there is a breach 
in the construction contract, the work is 
incomplete, and the homeowner will not 
proceed with the work. 


It was suggested that language should 
be included to require total repayment 
of principal and interest due on 
terminated Section 312 loans. This 
would advise the owner of the necessity 
for immediate repayment should the 
loan be terminated for cause. 

A commenter stated if a new owner 
who wishes to assume a Section 312 
loan would qualify for the Section 312 
program, then he/she should be able to 
benefit from the program, too. 

Another comment was that the 
program should allow for the 
assumption of the Section 312 mortgage 
by a non-equity cooperative from a non¬ 
profit developer, or in the case of a 
merger, consolidation, re-organization, 
or the conveyance of the underlying fee 
and subsequent lease from a land trust 
or mutual housing association, wherein 
there would be no substantive adverse 
effect upon the cooperative or its 
members in their goal of preventing 
displacement or providing decent 
housing on a continuing basis for low- 
and moderate-income persons. 

It was stated that since Section 312 
loans require adequate property 
insurance, not allowing the Section 312 
borrower the option to rebuild a 
substantially destroyed unit could force 
him/her back into substandard housing. 

It was suggested that the Area 
Manager be given the power of waiver 
at the conflict of interest provision for 
employees of the LPA or the locality if 
they meet low- and moderate-income 
guidelines. 

It was also recommended that the 
HUD 6231 be rewritten in language more 
easily understood by the applicant. 

In response to the comments received 
on the Standard Terms and Conditions, 
a locality with respect to unacceptable 
contractors may develop its own 
procedures for contractor 
prequalification, selection and 
disbarment. In § 510.78, the regulations 
do provide that the LPA shall concur in 
any contract award, which has the 
effect of requiring the contractor to be 
acceptable to the LPA. 

With respect to repayment upon loan 
cancellation, the loan cancellation 
procedure will be carefully detailed in 
the Handbook. 

The Department’s loan assumption 
policy is currently under development 
and will be explained in the loan 
servicing section of the regulation to be 
completed at a later date. 

With respect to loan repayment upon 
destruction of a secured property, the 
Department has. as does any other 
secured lien holder, the right to recover 
its investment as from insurance 
proceeds. 
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In response to the conflict of interest 
provisions, an employee of the local 
government or the LPA who exercises 
any functions or responsibilities 
assigned with the administration of the 
Section 312 Loan Program shall not 
receive program benefit. This rule is 
designed to prevent collusion or the 
appearance of a collusive arrangement 
in the program. 

The form containing the Standard 
Terms and Conditions (HUD-6231) is 
being revised to make clearer to the 
borrower all loan provisions and 
conditions. 

§ 510.50 Program Administration 

Six comments were received on this 
section. The majority of the comments 
related to paragraph (b)(10) Labor 
Standards. The commenters addressing 
labor standards generally endorsed the 
proposed rule to exempt residential 
properties with less than 15 dwelling 
units from the requirements of the 
Davis-Bacon Act. These commenters felt 
that such an exemption would not only 
encourage the development of smaller 
multifamily projects, but would also 
reduce the rehabilitation cost of such 
projects. 

However, one Federal official 
provided comments objecting to the 
increased thereshold for residential 
properties. Essentially, the commenter 
felt that HUD’s limitation of Davis- 
Bacon to projects containing 15 or more 
dwelling units was beyond the scope of 
HUD's authority. It was this 
commenter’s opinion that the Davis- 
Bacon requirement should be applicable 
to all residential property where the 
actual cost of rehabilitation exceeds 
$ 2 , 000 . 

The commenter, while agreeing that 
the waiver for "sweat-equity” projects 
proposed in § 510.50(a)(3)(iii) was 
permissible under Davis-Bacon, 
suggested that the language be amended 
to include the full requirements for a 
waiver as set forth in Section 402(f) of 
the Housing Act of 1950, as amended. 

Other comments suggested that 
owner-occupied residential properties 
be exempt from the requirements for 
accessibility by the handicapped and 
that the energy audits required by 
§ 510.50(n) be waived for small scale 
multifamily projects. 

In response to the comments 
concerning the Davis-Bacon provisions, 
the Department has lowered the 
required unit threshold from fifteen to 
twelve units for residential projects. 
Twelve units was the threshold used for 
the purpose in the program prior to 1975. 
The language on the "sweat-equity" 
provisions will remain the same, which 
includes the proper citation of the 


waiver authority in Section 402(f) of the 
Housing Act of 1950, as amended. 

In response to the requirements 
concerning accessibility by the 
handicapped, the Department is 
currently developing regulations which 
will apply to all HUD-assisted housing. 
Additionally, the Department is 
developing a guidebook on the cost- 
effective energy conservation standards 
which will assist LPAs in applying the 
standards. 

§ 510.52 Relocation/Displacement 

Eleven comments were received in 
response to the relocation/displacement 
provisions published for comment in 
§ 510.52. This section was published as 
both a proposed rule (to obtain public 
comment) and as a final rule (45 FR 
24802; effective May 12,1980). 

One commenter discussed the need 
for clarifying the role of a lease in 
protecting a tenant’s rights. With regard 
to the lease, another commenter 
interpreted the provisions at 
§ 510.52(c)(5)(i) to require owners to 
establish a fixed amount for the monthly 
housing cost (rent and utilities) charged 
a tenant during the first year of the four- 
year period guaranteed under the notice 
of right to continue in occupancy. 

With regard to exclusion from the 
relocation provisions of those units 
where the Section 312 loan attributable 
per unit is less than $2,500, one 
commenter suggested that the $2,500 
unit level be determined by the total 
cost of the rehabilitation per unit 
whether Section 312 or privately 
financed. 

Another commenter requested 
clarification on the locality certification 
procedure, while another included a 
proposal to restrict the use of the waiver 
procedure at § 510.52(c)(6), unless 
suitable approved alternative 
protections were provided. Another 
commenter suggested that single-family 
(1-4 units) properties be exempted from 
the relocation rules. 

Several of the comments reflected a 
misunderstanding of the purpose of the 
notice of right to continue in occupancy 
and the relationship of that notice to the 
rent regulatory agreement. 

In response to the first comment on 
the role of the lease in protecting a 
tenant's rights, the Department has 
modified the language at § 510.52(c)(5) 
to explain that in order to receive the 
protections provided by the rule, the 
tenant must agree to enter into a 
reasonable lease, as specified in 
§ 510.52(c)(5), within a reasonable 
period of time after completion of the 
rehabilitation. To ensure that this does 
not impose an unfair requirement on the 
tenant, the final rule specifies the 


tenant’s unilateral right to cancel the 
lease on 30-days advance written notice, 
if allowable under State or local law. 

With regard to the second comment 
on the lease and the inclusion of utility 
charges in the lease, it is not the intent 
of the Department to preclude an owner 
from entering into a lease that provides 
for the tenant to pay the cost of all 
utilities. The rule at § 510.52(c)(5)(i) 
explains that the maximum rent that can 
be charged to a tenant during the first 
year after rehabilitation shall not exceed 
(1) 25 percent of the gross income of all 
adult members of the household, or, if 
greater, (2) 105 percent of the tenant’s 
monthly rent for the unit six months 
prior to issuance of the notice of right to 
continue in occupancy. In response to 
the comment the Department is revising 
this rule to explain that the cost of 
utilities to be metered and paid 
separately by the tenant after the 
rehabilitation are not to be considered 
in the latter computation. 

In response to the commenter who 
suggested that the relocation provisions 
apply to the total cost of rehabilitation 
per unit, whether Section 312 or 
privately financed, the Department 
agrees with the comment. Accordingly, 

§ 510.52(c)(7)(i) of the rule has been 
revised to ensure that the rule will apply 
to each dwelling unit where the total 
cost of rehabilitation financing exceeds 
$2,500. 

With regard to the fourth comment 
about the locality certification 
procedure, under the provision of 
§ 510.52(a), an annual certification from 
the locality or LPA is satisfactory. It is 
not necessary to submit a certification 
with each loan. 

The comment which included a 
proposal to restrict the use of the waiver 
procedure was not adopted. 

In reply to the comment requesting 
exclusion of single-family (one to four 
units) properties form the relocation 
provisions, the Department believes that 
such an exemption would be unfair to 
the affected tenants. Many of these 
tenants have essentially the same needs 
as tenants in multifamily properties (5 
units or more) and might be displaced 
without satisfactory alternatives if the 
rules did not offer protections. 
Accordingly, this proposal was not 
adopted. 

Several comments reflected a 
misunderstanding of the purpose of the 
notice of the right to continue in 
occupancy and the relationship of that 
notice to rent regulatory agreement. The 
Department invites attention to the 
explanation of these two documents 
which appeared in the preamble to the 
final Section 312 relocation rules at 45 
FR 24803, dated April 10.1980. The 
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Department also encourages localities 
and prospective loan applicants to 
discuss their concerns with HUD Area 
Office rehabilitation and relocation staff 
who can explain these procedures and 
provide related advice and assistance. 

§ 510.70 General—Loan Processing 
and Administration. 

There were three comments on loan 
processing and administration. One 
comment spoke directly to the need for 
the Department to expedite check 
processing and to shorten the time 
between application submission to HUD 
and check receipt by the LPA. Another 
comment suggested streamlining the 
loan application process and placing 
greater responsibility on the borrower. 
The third comment requested greater 
guidance on the division of 
responsibility between the individual 
borrower and the LPA. 

The Department is carefully 
examining these recommendations and 
has made efforts to simplify several 
procedural aspects of the program 
including changes in income 
verification, appraisals, and the 
selection of contractors. These 
suggestions will be considered in the 
preparation of the Handbook which the 
Department is projecting to be issued to 
be effective simultaneously with the 
final regulations. 

In response to internal comments on 
the regulation, the Department has 
added new provisions as S 510.70 (b) 
and (c), which are designed to clarify 
the relative responsibilities of the 
locality, the LPA, and contractors under 
the program. 

8 510.72 Local Approval Authority 

There were six comments on local 
loan approval authority. Three 
comments related directly to the 
Agreement for Local Processing Agency 
Approval and were requesting 
procedural clarification. 

A comment from a public interest 
group opposed the requirement for 
localities to assume local loan approval 
authority once their fund use level 
exceeded $200,000 or more annually for 
a two year period. This group felt that 
local loan approval authority should be 
a local option. 

The fourth commenter suggested that 
loan approval and funding should be 
condensed into one step for localities 
who have local loan approval authority. 
One locality requested local loan 
approval authority on multifamily loans. 

In response to the comments on the 
LPA approval agreement, a guideform 
agreement and instructions for its use 
will be included in the new Handbook. 
With regard to the assumption of local 


loan approval by localities, it is the 
Department's contention that localities 
must begin to assume responsibility for 
their loan underwriting decisions if they 
are consistent users of Section 312 
funds. 

With respect to condensing the 
necessary steps between loan 
submission and the loan settlement with 
fund disbursal, the Department is 
developing a procedure to simplify the 
process, which will be described in 
greater detail in the new Handbook. In 
addition, the Department will develop 
guidelines for multifamily local loan 
approval authority in the future, when a 
larger number of localities have 
experience in underwriting Section 312 
and CDBG loans. 

5 510.74 Property Appraisal 

There were three comments on the 
property appraisal section. Two 
commenter8 strongly supported the 
elimination of the appraisal 
requirements for loans of less than a 
fixed dollar value. They cited the time, 
expense and limited value of the 
appraisal in underwriting a Section 312 
loan; and indicated their preference for 
a simplified approach to determining 
property value paralleling private 
lending practices. Two of the three 
commenters also favored the inclusion 
of the property appraisal fee as an 
eligible loan amount when it is required. 

The Department in response to the 
appraisal question has dropped a formal 
appraisal as a requirement for single 
family loans of $27,000 or less but will 
require an estimate of current value. It 
still will be required on all single family 
loans which exceed $27,000 and every 
multifamily, nonresidential and mixed 
use loan. 

Under 8 510.38 on eligible costs, 
appraisal fees on all categories of 
property may be an eligible loan 
expense. 

8 510.76 Financial Verifications 

Three comments were received 
concerning financial verifications. Each 
commenter suggested that an attempt 
should be made to reduce the amount of 
paperwork currently associated with 
financial verifications. It was 
recommended that HUD develop a 
standard system of verification such as 
verification through a recognized credit 
bureau. It was also suggested that the 
income verification procedures of the 
section 235 recertification process be 
adopted for section 312 income 
verifications. 

The Department has recognized the 
need to streamline the verification of 
income process and will accept 
alternative means of documenting 


income. The simplified verification 
procedures will be explained in greater 
detail in the Handbook. 

8 510.78 Rehabilitation Contract 
Development 

Several localities commented on the 
proposed provisions of paragraph (b), 
Contract Development One locality 
objected to the provision which allows 
the borrower and the contractor to 
provide the scope of work and cost 
estimate for negotiated contracts. The 
locality felt that this should be provided 
by the borrower with the assistance of 
the LPA. 

Other comments included support for 
the provision which allows the borrower 
to select a bidder who is within 10 
percent of the LPA cost estimate and a 
recommendation that the threshold for 
competitive bidding be increased. 

The Department believes that where 
feasible, the borrower should assume a 
more active, involved role in 
determining the scope of work and 
selecting a contractor to do the 
rehabilitation for cases involving loans 
of less than $27,000. An on-site property 
inspection by the LPA will be required 
and joint borrower-contractor work 
write-ups will be carefully reviewed by 
the LPA to determine whether the scope 
of work is clearly delineated and meets 
PRS and whether the price is within 110 
percent of the LPA's estimation of cost. 
The LPA will still provide assistance 
including work write-up preparation to 
the borrower as needed. 

Changing the threshold for 
competitive bidding was considered but 
remains at $27,000. except in those cases 
where the owner serves as contractor as 
described in 8 510.80 or the requirement 
is waived under special circumstances 
by the HUD Area Manager. 

§ 510.80 Borrower as Contractor 

Five comments were received, two of 
which stated the self-help/sweat equity 
borrower should be capable of doing the 
work based upon a demonstratable 
ability to complete the work 
satisfactorily. The LPA should have the 
authority to assess the applicant's 
ability to perform his/her own work and 
to act as his/her own general contractor, 
and limit the type and quantity of work 
to be performed, and accept or reject the 
applicant's proposal to act as a general 
contractor. 

One comment from a non-equity 
cooperative was that they should be 
permitted to compensate employees— 
including those who happen to be 
members—for labor provided in that 
such labor is not performed as a 
component of the “sweat equity" 
program. Another comment was that a 
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subcontractor should not receive 
payment for profit and overhead in his/ 
her bid amount when the subcontractor, 
hired by the borrower acting as general 
contractor, is a family member. 

There was one objection to the 
compensation for specified materials 
and equipment only after proper 
installation. The commenter said there 
are many “cash” and “carry” building 
supply houses, which are able to offer 
better prices. It was suggested that 
where a supply house prepares, in 
conjunction with borrower and LPA, a 
price list of needed materials, the LPA 
could cut a two-party check against the 
invoice for payment “up-front” for 
materials. 

In order to provide clearer guidance 
on the seif-help/sweat equity concept 
and the borrower who is a building 
professional, the Department has 
retitled this section “Borrower as 
Contractor” and has provided guidance 
on contract development for both types 
of borrowers. 

Under the provisions of the self-help/ 
sweat equity concept, the Department 
has provided guidance on the minimum 
conditions for accomplishing the 
rehabilitation and will provide further 
guidance in the Handbook. 

Compensation to a member of a 
borrower’s nuclear family, whether 
subcontractor or laborer, is not 
permitted. 

Disbursement from the rehabilitation 
escrow account for specified materials 
and equipment may be made only after 
proper installation. 

Section 510.80(b), Professional 
Contractor, clearly delineates the 
responsibilities and requirements 
applicable to this kind of borrower. 

§ 510.82 Loan Approval: Requited 
Determinations 

Three comments were received. One 
commenter suggested that special 
language concerning loan approval 
criteria apply specifically to non-profit 
corporations. Suggested criteria for non¬ 
profits would include a determination 
that sufficient security in the value of 
the property to cover repayment of the 
loan exists and that the proforma 
indicating income and expenses be 
reasonable and include reserves as an 
expense. 

It was also suggested that appropriate 
underwriting standards be applied to 
cooperative loans. 

Another commenter suggested that 
HUD should apply more flexible 
underwriting criteria on determining an 
owner occupant’s ability to afford the 
loan. The commenter wanted the 
flexibility to consider the dollar amount 
of disposable income left after fixed 


expenses and the number of people to 
be supported on that income. 

With respect to underwriting loans 
proposed by non-profit corporations, the 
Department believes that special 
language directed to non-profit loans is 
unnecessary. The merits of the project 
and the development team capability 
must be evaluated in each case, in order 
to approve any loan. 

The Department is currently 
considering more detailed procedural 
guidelines for loans to cooperatives and 
condominiums to be issued in the future. 

The Department, as part of this Final 
Rule, has not established a 
predetermined or fixed percentage of 
debt to income for the purpose of 
determining acceptable risk. However, 
underwriting guidance will be provided 
in the revised program Handbook and 
will discuss all aspects considered in 
underwriting including debt to income 
ratio, credit history, expenses 
attributable to rental property and the 
like. 

§ 510.84 Loan Settlement 

Five comments were received 
regarding the proposed loan settlement 
procedures. Two localities commented 
that the requirement for escrow 
payment of taxes and insurance could 
be burdensome and suggested that small 
loans be exempt from the escrow 
requirement. One locality also felt that 
the payment of taxes and insurance, as 
well as supplemental financing required 
from the borrower, should be the 
responsibility of the borrower, not the 
LPA. 

Another locality suggested that the 
execution of the rehabilitation contract 
be deleted from loan settlement 
activities. The locality felt that it was 
the owner’s responsibility to initiate the 
rehabilitation work, and recommended 
that the contract be executed prior to 
loan settlement with an effective date 
after the expiration of the rescission 
period. The locality suggested that HUD 
should encourage private lenders to 
assume responsibility for loan 
origination and settlement. 

Three localities, while agreeing with 
the intent of the modified loan 
settlement procedure, felt that the 
procedure was time consuming and 
should not be required for all loans over 
$60,000 or where construction exceeds 4 
months. Referring to the requirement 
that interest be calculated for each 
separate draw-down, one locality 
suggested that in lieu of calculating 
interest for each draw, loan payment 
should begin after a preset period. 

In response to comments on the 
requirement for escrow payments of 
taxes and insurance, it is the 


Department’s judgment that this is a 
necessary requirement to Section 312 
lending in order to protect HUD’s 
investment. 

With regard to the execution of the 
rehabilitation contract before loan 
settlement, the Department has decided 
to explain its policy in § 510.78, 
concerning the possible relationship 
between the execution of the contract 
and commencement of work and 
mechanics liens on the property. 
Application of the policy will be left to 
the LPA in consultation with HUD. 

With regard to involvement by private 
financial institutions in loan origination 
and settlement, the Department is 
actively encouraging LPAs to develop 
such an arrangement. 

Loan origination fees for lending 
institutions have been included as ah 
eligible loan cost. Localities may not 
receive a loan origination fee. 

In response to the comments on the 
modified loan settlement procedure, the 
Department has developed new 
disbursement procedures which will be 
explained in detail in the Handbook and 
will eliminate the cumbersome 
procedures of the modified loan 
settlement. 

§ 510.86 Management of Rehabilitation 
Escrow Account 

There were eleven comments on the 
management of the rehabilitation 
escrow accounts. There were three 
comments on whether the accounts 
were interest bearing or non-interest 
bearing; two commenters favored 
interest-bearing accounts. One 
suggested that the interest be returned 
to the borrower while the other 
suggested that the interest be used by 
the LPA to defray administrative costs. 
The third commenter. recommending 
non-interest bearing accounts, 
mentioned the deposit of funds as an 
encouragement to private financial 
institutions to leverage private funds. 

With regard to the use of 
supplemental funds, one commenter felt 
that using them in full prior to 
disbursement of Section 312 funds is a 
hardship on the borrower. It was also 
suggested that contractor payments be 
done through a voucher system, as was 
originally proposed. 

Three comments were received on the 
need to develop a method of resolving 
homeowner/contractor disputes. The 
Department realizes the importance of 
this topic and will discuss LPA and 
borrower options in greater detail in the 
Handbook. 

With regard to unutilized loan funds, 
a recommendation was made that they 
be used as an operating and/or 
replacement reserve account but that 









Federal Register / Vol. 45, No. 177 / Wednesday, September 10. 1980 / Rules and Regulations 59711 


this provision be limited to non-equity 
cooperatives. 

Two commenters favored the 
provisions allowing the cancellation of 
original loans to be supplemented by 
new loans if there is no other recourse 
to handle rehabilitation cost overruns. 

In response to the comments made on 
this Section, the Department is 
specifying that rehabilitation escrow 
accounts must be non-interest bearing. 
New procedures will be incorporated in 
the Handbook to minimize the level of 
funds in escrow accounts. 

In response to the comment on 
supplemental funds and with the 
recognition of a possible hardship on the 
borrower in using supplemental funds 
first in full, the Department will permit 
private and public funds to be drawn 
upon jointly during the course of 
construction. 

In response to a recommendation for 
and in an effort to streamline 
procedures, the Department is instituting 
a voucher system of payment, whereby 
the borrower requests and authorizes, in 
conjunction with the LPA, that payment 
be made directly to the contractor. The 
voucher system will remove the 
duplicate approval by the borrower 
necessary in the past for issuance of 
progress payments to the contractor. 

With respect to unutilized loan 
proceeds, the Department wishes to 
maintain the proposed procedure 
established for disbursement of funds. 

§ 510.88 Inspection , Monitoring and 
Progress Payments 

Comments were received from six 
localities. Two localities were 
supportive of the flexibility given to 
reduce the 20 percent holdback for 
progress payments as presented in the 
regulation. Three of the localities felt 20 
percent was too high and that a 10 
percent holdback should be adopted as 
the general rule. 

One locality felt that cooperatives, 
under the special supervision of the 
LPA, should be able to draw down 
reasonable amounts of cash {5-10 
percent of the loan amount) as advance 
for prepaying for purchases of materials. 

In response to the comments on the 
holdback provisions for progress 
payments, the Department has decided 
to reduce the holdback to 10 percent. 
However, the Department maintains the 
requirement that payment should only 
be made for work in place and properly 
installed. 

Subpart F. Special Requirements 
Applicable on Multifamily Loans. 
Mixed-Use Properties With More Than 
Five Units, and Single-Family Investor- 
Owned Properties/General. 


§ 510.100 General—Multifamily 

One locality stated applications for 
properties with 2-4 dwelling units, not 
occupied by the owner, were ignored. 

No changes have been made to this 
section in response to the comment. The 
requirements under this section are 
additional limitations and conditions 
imposed by statute for multifamily 
properties. HUD chose as a matter of 
policy to also impose the same 
conditions on sirigle family investor- 
owners. 

§ 510.102 Rent Regulatory Agreement 

Three comments were received on the 
Rent Regulatory Agreement. One 
recommended the development of a 
written document with understandable 
instructions which would be available to 
investor-owners explaining the purpose 
of the regulation and obligations under 
the agreement as well as penalties 
involved for violations. Another 
commenter still expressed confusion 
over the requirements between the rent 
increase formulas proposed for the 
tenant’s “Notice of Right to Continue in 
Occupancy” and the landlord’s Rent 
Regulatory Agreement formula. The 
same commenter expressed concern 
over the exclusion of debt service for 
other rehabilitation financing unless the 
term is a minimum of ten years for 
purposes of calculating the return of 
equity. Another commenter expressed 
concern about the monitoring of the rent 
regulatory requirement. 

With regard to guidance on 
completing the Rent Regulatory 
Agreement, a guideform, instructions 
and detailed requirements will be 
contained in the program Handbook. 

In response to the confusion over the 
requirements between the Rent 
Regulatory Agreement and the Notice of 
Right to Continue in Occupancy, please 
refer to the detailed explanation in the 
April 10,1980 Federal Register (45 FR 
24803). 

With regard to exclusion of debt of 
less than 10 years in the calculation of 
the return of equity, the use of short¬ 
term financing in the calculation would 
in most cases completely emasculate the 
effect of the statutorily required rent 
regulatory agreement. The exclusion 
from the calculation of financing with 
less than 10 years initial maturity will 
thus be continued. 

§ 510.154 Performance Evaluation 

One locality commented that under 
paragraph (a)(4) careful review of the 
benefiting population should be made, 
and clear sanctions be established to 
ensure that at least 50 percent of the 
units rehabilitated directly benefit 


owner-occupants and tenants within 95 
percent of the median income of the 
area. 

There were no changes made from the 
proposed Regulation. Localities are 
mandated to give priority to applications 
of low- and moderate-income persons 
who are owner-occupants, and to 
applications from condominiums and 
cooperatives where the tenants are 
primarily low- and moderate-income. 
HUD feels that localities should have 
the flexibility to impose more stringent 
guidelines as long as they are uniformly 
applied. The Department, of course, will 
monitor local program implementation 
and may impose sanctions, including a 
reduction or withdrawal of Section 312 
funding, if the priority for low- and 
moderate-income borrowers is not 
satisfactorily carried out. 

§ 510.156 Corrective and Remedial 
Sanctions 

One Area Office commented that 
paragraph (a)(7) of this Section should 
clarify whether “local public funds” 
include CDBG funds. 

No changes were made in the 
Regulation. The phrase local public 
funds is intended to include CDBG 
funds. 

Summary of Final Rule 

The Section 312 Loan Program has 
evolved in its 15 years of operation in an 
effort to be more responsive to changing 
economic, social and community 
development objectives. The program 
continues to be a below market interest 
rate loan program for the rehabilitation 
of residential, nonresidential and mixed- 
use property primarily for the benefit of 
low- and moderate-income persons and 
the revitalization of eligible areas. 

In order to highlight the central issues, 
a brief analysis of the regulation’s major 
subparts—priorities, eligibility 
requirements, loan terms and conditions, 
loan processing and administration— 
follows: 

(A) Priorities. Localities shall 
administer the Section 312 loan funds so 
as to give priority to applications by 
low- and moderate-income owner- 
occupants, and to cooperatives and 
condominiums, and to the extent 
feasible to: 

(1) Minimize the displacement of low- 
and moderate-income persons; 

(2) Improve the housing of low- and 
moderate-income persons; 

(3) Conserve neighborhoods and 
improve facilities which principally 
benefit low- and moderate-income 
persons; and 

(4) Leverage conventional financing. 

Loans which do not meet these 

objectives may be made to meet other 
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housing and community objectives of a 
locality participating in the HUD 
Community Development Block Grant 
(CDBG) Program. 

(B) Eligibility Requirements. For 
localities receiving CDBG Entitlement 
Grants and Small Cities Grants, section 
312 loans will be made in areas meeting 
Neighborhood Strategy Area (NSA) 
criteria or in comparable areas; in 
categorical program areas under the 
Urban Renewal, Neighborhood 
Development, and Code Enforcement 
Programs; and in section 810 Urban 
Homesteading areas. The final rule 
broadens area eligibility from only 
CDBG-NSAs to other comparable areas 
meeting the basic criterion in 

§ 510.22(a)(1) and approved by the Area 
Office. Properties eligible for 
improvement include owner-occupied 
and investor-owned residential, 
nonresidential and mixed-use property. 
Applicants must be owners of the 
property to be improved; purchaser 
occupants of single-family property 
under a land sales contract or similar 
instrument; or long-term tenants of 
nonresidential property. 

(C) Terms and Conditions. The term of 
a section 312 loan may not exceed 20 
years or three quarters of the remaining 
economic life of the structure after 
rehabilitation, whichever is less. 
However, the shortest term possible is 
encouraged in order to conserve loan 
funds. 

Interest rates on loans for single¬ 
family properties are varied at 3, 0, and 
9 percent depending on the Income of 
the borrower. Interest rates on other 
loans are at 3 percent The sliding scale 
interest rates are a major policy change. 

Costs includable in the loan are 
primarily directed to activities which 
will improve a property to meet property 
rehabilitation standards (PRS). 

Excessive general property 
improvements, LPA administrative costs 
and development fees are excluded, 
except in cases where private financial 
institutions are assisting in loan 
processing and then a financial 
institution's reasonable origination fee is 
allowed. 

Single family refinancing, although 
allowed, is restricted in its application 
in order to provide the majority of loan 
funds for actual rehabilitation work, and 
then only to applicants below 95 percent 
of the median income for the area. 
Multifamily refinancing is currently not 
permitted although it is statutorily 
permissible. HUD believes that 
multifamily refinancing merits further 
study prior to implementation. 

Activities of individuals administering 
the program which may be considered a 


conflict of interest shall be prohibited, 
as stated in § 510.46(1). 

(D) Other Federal Requirements. A 
locality will annually certify its 
compliance with the other Federal 
requirements applicable to the section 
312 program. With regard to the Labor 
Standards, the Department has 
increased the dwelling unit threshold 
from eight to twelve for the applicability 
of Davis-Bacon to residential properties. 

Displacement shall be minimized and 
relocation benefits shall be paid to 
eligible tenants, which may include 
participation in the section 8 Existing 
Housing Program. 

(E) Loan Processing and 
Administration. Localities participating 
in the program are generally responsible 
for performing most loan processing . 
activities, as prescribed in these 
regulations. The Department, in an effort 
to streamline loan processing and 
reduce local administrative costs, is, by 
provisions in this rule, encouraging 
localities to cooperate with local lending 
institutions in certain aspects of 
processing, including applicant 
verifications and loan underwriting. 

Local Approval Authority is required 
for most jurisdictions which have the 
underwriting know-how, especially 
those which have committed $200,000 or 
more annually in general use and/or 
homesteading funds over the past two 
years. 

Loans shall be settled and funds 
disbursed after inspection and 
assurance that adequate work has been 
completed. The modified loan settlement 
procedure has been deleted and 
disbursement procedures will be 
described in the Handbook. 

Supplemental funds are required if the 
loan amount is insufficient to bring the 
property up to code standards. A 5 
percent (10 percent for multifamily and 
15 percent on self-help) loan 
contingency factor is permitted in the 
loan amount and a 10 percent holdback 
on progress payments to the contractor 
is permitted, based upon Area Office 
judgment. Both the increased 
contingency amounts and the reduction 
in progress payment holdback are new 
features of the program. 

Self-help and sweat-equity may be 
used in the program but require a 
special agreement with the LPA. Subpart 
G, Loan Servicing is reserved from the 
proposed rule because it is currently 
being developed and will be published 
later. 

(F) Multifamily Properties. Multifamily 
projects must have fewer than 100 units 
except on special approval of the Area 
Office to meet revitalization or low- and 
moderate-income needs. In the 


multifamily category, the Department 
intends to provide section 312 loan 
funds generally for rehabilitation of 
smaller properties of 5 to 20 units. A rent 
regulatory agreement will be required on 
multifamily and single family investor- 
owned properties to prevent excessive 
investor profit 

The LPA shall administer the program 
properly according to these regulations 
and keep appropriate records. HUD will 
inspect and monitor the LPA’s 
administration and may impose 
sanctions for serious violations of 
Federal requirements, as necessary. 

Other Information: The Department 
has determined that an environmental 
impact statement is not required with 
this rule. A copy of the Finding of No 
Significant Environmental Effect is 
available for inspection in the Office of 
the Rules Docket Clerk at the address 
provided above. 

This rule is listed as CPD-24-78 in the 
Department’s semi-annual agenda of 
significant rules, published pursuant to 
Executive Order 1 2221 . 

Accordingly, 24 CFR Part 510 is 
revised to read as follows; 

PART 510—SECTION 510 
REHABILITATION LOAN PROGRAM 
REGULATIONS 

Subpart A—-General 

Sec. 

510.1 Scope of regulations. 

510.2 Program purpose and priorities. 

510.4 Definitions. 

510.6 Fund allocation system. 

Subpart B—Eligibility Requirements 

510.20 General. 

510.22 Eligible areas. 

510.24 Eligible properties and rehabilitation 
standards. 

510.26 Eligible applicants. 

Subpart C—Basic Loan Terms and 
Conditions 

510.30 General. 

510.32 Term of loan. 

510.34 Interest rates. 

510.36 Maximum and minimum loan 
amounts. 

510.38 Costs includable in the loan. 

510.39 Costs not includable in a loan. 

510.40 Refinancing. 

510.42 Note and security instrument 
510.44 Title evidence. 

510.46 Standard terms and conditions. 

Subpart D—Other Federal Requirements 

510.50 Program administration. 

510.52 Relocation/displacement. 

Subpart E—Loan Processing and 
Administration 

510.70 General. 

510.72 Local approval authority. 

510.74 Property appraisal. 
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Sec. 

510.70 Financial verifications. 

510.78 Rehabilitation contract development. 
510.80 Borrower as contractor. 

510.82 Loan approval: required 
determinations. 

510.84 Loan settlement. 

510.86 Management of rehabilitation escrow 
account. 

510.88 Inspection monitoring and progress 
payments. 

Subpart F—Special Requirements 
Applicable on Multifamily Loans, Mixed Use 
Properties With More Than Five Units, and 
Single-Family, Investor-Owned Properties 

510.100 General—multifamily. 

510.102 Rent regulatory agreement. 

Subpart G—Loan Servicing 

510.120 General [Reserved]. 

Subpart H—Performance Evaluation and 
Recordkeeping 

510.150 Records and reporting requirements. 
510.154 Performance evaluation. 

510.156 Corrective and remedial sanctions. 

Authority: Section 312 of the United States 
Housing Act of 1964, as amended (42 U.S.C. 
1452b), and Section 7(d) Department of 
Housing and Urban Development Act (42 
U.S.C. 3535(d)). 

Subpart A— General 

g 510.1 Scope of regulations. 

(a) Applicability. The policies and 
procedures in this Part are applicable to 
the administration of the rehabilitation 
loan program authorized by Section 312 
of the Housing Act of 1964, as amended. 
They include, but are not limited to: 

(1) Program policies and objectives; 

(2) Eligible program areas and within 
the areas, eligible applicants for 
rehabilitation loans; 

(3) Loan terms and conditions; 

(4) Costs includable in the loans; 

(5) Criteria for refinancing housing- 
related indebtedness with rehabilitation 
loans; 

(6) Loan approval criteria and 
definition of acceptable risk; 

(7) Procedures required prior to and 
after loan settlement; 

(8) Loan servicing; 

(9) Special procedures for processing 
multifamily rehabilitation loans under 
Section 312; and 

(10) Records, reporting, performance 
evaluation, and corrective and remedial 
provisions. 

(b) Waiver. The Secretary may waive 
any provision of this Part with respect to 
any specifically identified Section 312 
loan: Provided, That the provision 
waived is not required by statute, 
judicial decision, executive order, or a 
regulation which may not be waived by 
the Secretary. Any such waiver may be 
granted if the Secretary finds that the 


provision to be waived would, if applied 
to the loan in question, adversely affect 
the achievement of the purposes of 
Section 312 of the Housing Act of 1964, 
s as amended. 

§ 510.2 Program purpose and priorities. 

(a) Purpose. The purpose of the 
Section 312 Rehabilitation Loan Program 
is to provide low interest loan funds to 
owners and eligible nonresidential 
tenants of property to Finance the 
rehabilitation of such property. The 
loans will generally be made in 
conjunction with other rehabilitation 
activity, and only in areas designated by 
the locality to receive concentrated 
public investment. The investment 
should be expected to result in the 
successful achievement of local 
community development objectives 
within a reasonable period of time. 
These objectives may include the 
elimination of slums and blight; 
conservation or renewal of areas; and 
the improvement of the living conditions 
of persons principally of low- and 
moderate-income by providing decent, 
safe, and sanitary housing. 

(b) Priorities. In processing and 
recommending or approving loans under 
this Part localities shall give priority, as 
required by Section 312 (a) of the 
Housing Act of 1964, to applications of 
low- and moderate-income persons who 
own the single-family property to be 
rehabilitated and who will occupy such 
property upon completion of the 
rehabilitation, and to applications by 
condominiums and cooperatives in 
which the residents are principally of 
low- and moderate-income. In addition, 
localities shall administer to the extent 
feasible the Section 312 Loan Program 
so as to: 

(1) Minimize the displacement of low- 
and moderate-income persons; 

(2) Improve the housing of low- and 
moderate-income persons; 

(3) Revitalize or conserve low- and 
moderate-income areas, as described in 
24 CFR 570.302(d)(2)(i); and 

(4) Leverage conventional financing. 
Loans which do not meet the foregoing 
priorities may be made when necessary 
to meet other community development 
objectives of the locality as described in 
their community development and 
housing plan under 24 CFR 570.304. 

§510.4 Definitions. 

(a) “Applicant” means one or more 
individuals, corporations, partnerships 
or other legal entities which apply for a 
Section 312 loan. Eligibility requirements 
for applicants are stated in Subpart B. 

(b) “Approving Officer” means the 
authorized HUD official, or the 


individual so designated in a local loan 
approval agreement between the 
locality and HUD. who approves or 
disapproves rehabilitation loans. 

(c) “Borrower” means one or more 
individuals, corporations, partnerships 
or other legal entities which receive 
approval of a Section 312 loan. 

(d) “Chief Executive Officer” means 
the elected official, or legally designated 
official, who has the primary 
responsibility for the conduct of the 
locality’s Governmental affairs, as 
defined in 24 CFR 570.3(d). 

(e) “Community Development Block 
Grant Program” (“ CDBG") means the 
program conducted under the provisions 
of 24 CFR Part 570. 

(f) “Conventional Financing ” means 
rehabilitation loan funds which are 
borrowed from private non¬ 
governmental financial institutions; the 
term does not include any Federal. State 
or local government-assisted 
rehabilitation financing except for loans 
provided under insurance programs 
(such as FHA insurance programs) and 
loan guarantee programs, which insure 
or guarantee all or a portion of the 
private loan. 

(g) “Dwelling Unit” means a 
residential space which qualifies under 
the law's of the State and locality as a 
place of permanent habitation or abode 
for one family or one or more 
individuals, such as an apartment or 
house, which contains a living room, 
kitchen area, bathroom(s) and 
bedroom(s). However, a dwelling unit in 
a congregate housing facility need not 
contain a kitchen area if dining facilities 
are available within the building or 
housing complex, and a 0-bedroom unit 
may have a combined living/bedroom 
area. 

(h) “GeneralProperty Improvements” 
(GPls) means rehabilitation work to 
improve the condition of the property 
beyond the level necessary to correct 
violations of property rehabilitation 
standards, to correct any incipient 
violations and to comply with Federal 
requirements. 

(i) “HUD” means the U.S. Department 
of Housing and Urban Development. 

(j) “Incipient Violation ” means a 
physical condition of a property which, 
if not repaired, could be expected to 
deteriorate within two years into a 
violation of the Property Rehabilitation 
Standard (PRS). 

(k) “Investor-OwnedProperty” means 
property which is residential, 
nonresidential, or mixed-use and which 
is not occupied by the owner; or a 
residential property with five or more 
dwelling units whether or not occupied 
by the owner. 
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fl) "Leveraging "means securing 
conventional financing to supplement a 
Section 312 loan on a specific property. 

(m) "Locality" n leans the unit of 
general local government, as defined in 
the first sentence of 24 CFR 570.3(v), 
which undertakes participation in the 
Section 312 loan program. 

(n) "Local Processing Agency" (LPA) 
means the agency designated by the 
locality to operate the Section 312 
Rehabilitation Loan Program for the 
locality, as described in Section 
510.70(b) of this Part. 

(o) (l) "Low- and Moderate-Income 
Person " means an individual or family 
whose income, adjusted for family size, 
does not exceed the higher of 95 percent 
of the median family income of the area 
or 95 percent of the applicable Census 
Region median family income. Income 
statistics meeting this definition are 
published by HUD pursuant to Section 
221(d)(3) BMIR of the National Housing 
Act. 

(2) "Low- and Moderate-Income 
Area" means, when referring to 
Community Development Block Grant 
areas or categorical program areas, an 
area in which the median income of 
persons and families residing in the 
area, adjusted for family size, does not 
exceed 80 percent of the median income 
for the area. In determining income for 
purposes of this definition, the 
definitions of low- and moderate-income 
persons and families which appear at 24 
CFR § 570.3 (o) and (p) shall be used. 

(p) "Median Income of the Area" 
means the median income of persons 
and families in a standard metropolitan 
statistical area as established by the 
Department of Commerce or. when 
applicable to an area outside a standard 
metropolitan statistical area, means the 
median income of persons or families, 
residing in nonmetropolitan counties of 
the State. The income of an applicant, 
borrower, or tenant under these 
regulations should be compared to the 
median income of the area for the 
corresponding number of persons or for 
the family of corresponding size. 

(q) "Mixed-Use Property" means 
property containing a combination of 
residential dwelling units with some 
other use, such as commercial. 

(r) "MultifamilyProperty" means 
property devoted solely to residential 
use and composed of five or more 
dwelling units. 

(s) "Nonresidential Property" means 
property containing no dwelling units. 

(t) "Owner" means one or more 
individuals, corporations, partnerships, 
or other legal entities which hold valid 
legal title to the property to be 
rehabilitated. 


(u) ."Owner-Occupied" refers to 
property devoted solely to residential 
use containing one to four dwelling units 
where the owner lives in one of the units 
as his or her principal residence. 

(v) "Principally" means more than 50 
percent of the families and persons 
residing in a structure or area, when 
used in the context of measuring benefit 
for low- and moderate-income persons. 

(w) "Process "means the 
administrative activities undertaken by 
the locality and/or the LPA to assist the 
applicant in applying for and using a 
Section 312 loan. 

(x) "Property Rehabilitation 
Standards" [PRS) means the State or 
local code standards and any other 
rehabilitation requirements established 
by a locality, as described in Section 
510.24(b). 

(y) "Rehabilitation "means the 
improvement or repair of a structure, or 
facilities in connection with a structure, 
and may include the provision of such 
sanitary or other facilities as required 
by applicable codes or PRS. 

(z) "Rehabilitation Management 
Specialist" means the staff person 
responsible for rehabilitation activities 
in a HUD Area Office, including the 
Section 312 Loan Program, who may act 
as the Approving Officer for Section 312 
loans not covered by a local loan 
approval agreement pursuant to Section 
510.72. 

(aa) "Section 312 Rehabilitation Loan 
Program " means the program described 
in this Part as authorized under Section 
312 of the Housing Act of 1964, as 
amended. It is also variously called the 
Section 312 Loan Program, the 
rehabilitation loan program, or just the 
loan program throughout this regulation. 

(bb) "Secretary" means the Secretary 
of the Department of Housing and Urban 
Development or his/her designee. 

(cc) "Self-Help/Sweat Equity" means 
the undertaking of all or part of the 
actual physical rehabilitation work on a 
property by the owner using materials 
and equipment purchased with section 
312 loan funds. 

(dd) "Single-Family Property" means 
property devoted solely to residential 
use and composed of one to four 
dwelling units. 

(ee) "SupplementalFinancing" means 
any rehabilitation financing necessary 
to complete the rehabilitation of a 
property as agreed with the borrower in 
the rehabilitation loan agreement, in 
addition to the section 312 loan. 
Supplemental financing may be 
obtained from any source, provided it is 
committed at loan settlement as 
described in section 510.86(b). 

(ff) "Tenant "means, (1) in the case of 
nonresidential property, an individual. 


corporation, partnership, or other legal 
entity which is occupying a structure or 
part thereof under a lease; or, (2) in the 
case of a residential property, a family 
or individual which is occupying a 
dwelling unit on the property, other than 
the owner. 

(gg) "Underwrite "means the positive 
finding of financial soundness of the 
loan as part of the approval of a section 
312 loan by the signature of the 
Approving Officer of a locality or the 
HUD Rehabilitation Management 
Specialist, after a careful analysis of the 
applicant's creditworthiness; the 
security available for the loan, and a 
certification of adherence to program 
requirements. 

(hh) "Violation"^ physical condition 
in a property which can be identified as 
below the standard established by the 
PRS. 

(ii) "Work Write-Up" means the 
itemization of all rehabilitation work to 
be done on a property, including such 
directions and specifications for 
workmanship and materials or 
architectural plans and specifications as 
may be necessary for the job to be 
accurately costed and constructed 
properly. 

§ 510.6 fund allocation system. 

(a) The Secretary will use an annual 
fund allocation system to distribute 
section 312 funds which will meet the 
objectives of: 

(1) Permitting an equitable 
distribution of funds among localities; 

(2) Allowing a reasonable degree of 
certainty of funding within the program 
year so localities can project fund use 
and determine appropriate staff levels; 
and 

(3) Providing incentives for efficient 
local section 312 Program management. 

(b) The fund allocation system for 
distributing section 312 funds to 
localities shall be based on such factors 
as a measure of community 
development and housing need, a 
measure of priority for rehabilitiation 
and a measure of capacity to use section 
312 loan funds. This three-part formula 
shall be further adjusted by other 
factors such as a locality’s level of loan 
delinquency, its adherence to the 
priority for funding applications from 
low- and moderate-income owner- 
occupants, and the quality and 
efficiency of management in the local 
rehabilitation loan program. Allocations 
to participating localities may also be 
based on a measure of distress as 
defined pursuant to 24 CFR 570.452. The 
Department will publish for information 
by General Notice in the Federal 
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Register its fund allocation system and 
any major revisions thereto. 

(c) Allocations of funds to localities 
by the Secretary pursuant to this section 
are not legally binding fund 
commitments of the Secretary. The 
Secretary has discretion to change these 
allocations, including reducing them to 
zero, if warranted by the fund allocation 
system issuance or § 510.156 of this Part. 

Subpart B—Eligibility Requirements 

§ 510.20 General. 

This Subpart describes the 
requirements governing eligibility to 
apply for a rehabilitation loan under 
section 312 of the Housing Act of 1964, 
as amended. In general, these eligibility 
requirements relate to the applicant for 
the loan; the real property to be 
improved; and the area in which the 
property is located. An application shall 
not be processed by the LPA unless the 
LPA preliminarily determines that the 
loan will meet the eligibility 
requirements of this Subpart; however, 
eligibility under this Subpart does not 
assure a loan will be approved. 

§510.22 Eligible areas. 

No Section 312 loan shall be approved 
or made unless the property is located 
within one of the eligible areas 
described in this Section. Localities 
without one of the following areas are 
not eligible for Section 312 lending. 

(a) Community Development Block 
Grant (CDBG) Program Areas . 
Paragraphs (1) through (3) of this 
§ 510.22(a) are applicable to loans 
approved on or after October 1,1981. 
Paragraph (4) is applicable to loans 
approved after the effective date but 
prior to October 1,1981. 

(1) Localities Receiving CDBG 
Entitlement Grants or Small Cities 
Multi - Year Comprehensive 
Discretionary Grants, For these 
localities, CDBG-related areas shall 
meet the following basic criterion to be 
eligible for Section 312 lending. Such 
areas shall be the tfcrget of CDBG 
assistance planned to result in a 
concentration of physical improvements, 
necessary public facilities and services, 
property rehabilitation activities and 
private investment appropriate to the 
needs of the area and sufficient to 
produce substantial long term 
improvements in living conditions in the 
area within a reasonable period of time. 

(i) Neighborhood Strategy Areas 
(TVSAs) identified in the locality’s HUD- 
approved 3-year Community 
Development and Housing Plan 
pursuant to 24 CFR 570.304(b)(l)(i) are 
deemed eligible by HUD under this 
basic criterion. In addition, a locality 


may further limit Section 312 loans 
within NSA’s to smaller target areas 
which the locality determines better 
meet the basic criterion above. 

(ii) Areas Comparable to NSA *8. 
Localities may also annually request the 
HUD Area Manager’s approval to make 
Section 312 loans in areas comparable 
to NSA's, even though these areas have 
not been identified by the locality and 
approved by HUD as NSA’s. The HUD 
Area Manager may find the area 
designated by the locality eligible for 
Section 312 lending, if the Area Manager 
determines that the area qualifies under 
the basic criterion stated in paragraph 
(a)(1) of this section. In requesting and 
approving areas for Section 312 lending 
under this authority, the locality and the 
HUD Area Manager shall take into 
account the size of the area In relation 
to the severity of its problems and the 
amount of resources that can be 
provided, so that the basic criterion can 
properly be met. 

(iii) Urban Development Action 
Grants [UDAG] Projects. Section 312 
rehabilitation loans may be approved to 
support UDAG projects, but only if the 
property to be rehabilitated is in an area 
described in paragraphs (a)(l)(i) or (ii) of 
this section. 

(iv) NSA’s, and areas comparable to 
NSA's (once found eligible under 
paragraph (a)(l)(ii)), will remain eligible 
for Section 312 lending during the 2-year 
period following the completion of 
CDBG-assisted physical development 
activities (as defined in 24 CFR 
510.201 (e)(l)(i)) unless the Area 
Manager, after consultation with the 
locality, determines that the 
rehabilitation goals for the eligible area 
have been substantially carried out prior 
to that time or unless, as a result of 
performance evaluation under § 510.154 
or another basis for the application of 
sanctions, the area is declared ineligible 
by HUD pursuant to Section 510.156. 

(2) Localities Receiving CDBG Small 
Cities One-Time Comprehensive or 
Single-Purpose Discretionary Grants . 
These localities may annually request 
the HUD Area Manager's approval to 
make Section 312 loans in areas 
designated by the locality. The HUD 
Area Manager may find the designated 
areas eligible for Section 312 lending, if 
the Area Manager determines that the 
area has property rehabilitation and 
coordinated supporting activities similar 
to those described in the basic criterion 
in paragraph (a)(1) of this Section, 
although these areas may be smaller 
and have fewer activities due to the 
more limited funding. Once found 
eligible, these areas will remain eligible 
for Section 312 lending for a 2-year 
period following the end of the program 


year in which the locality's CDBG funds 
were received, provided that the CDBG 
program's rehabilitation goals have not 
been substantially carried out and the 
administrative capacity to manage the 
rehabilitation effort is maintained by the 
locality, in the judgment of the HUD 
Area Manager. In addition, an area 
found eligible under this paragraph may 
be declared ineligible under Section 
510.156 as a result of performance 
evaluation under Section 510.154 or 
another basis for the application of 
sanctions. 

(3) Determinations of area eligibility 
required under paragraphs (1) and (2) of 
this § 510.22(a) shall be made 
concurrently with environmental 
reviews required by § 510.50(g). 

(4) For loans approved in CDBG- 
related areas prior to October 1,1981, 
the LPA shall assure that the 
rehabilitation is part of or necessary or 
appropriate to the execution of the 
locality’s approved CDBG Program. 

(b) Categorical Program Areas. Loans 
may be approved in the following 
categorical program areas provided they 
are necessary to carry out the original 
objectives of the project or to enable the 
project to be financially settled. No 
loans may be approved after a period of 
one calendar year from financial 
settlement of a categorical project 
unless the area is also an eligible CDBG 
program area as described in paragraph 
(a) of this Section or the loan is 
necessary to meet express post¬ 
settlement activity conditions of the 
financial settlement. Eligible categorical 
program areas may include: 

(1) Urban Renewal Project Areas 
approved under Part A of Title I of the 
Housing Act of 1949. 

(2) Neighborhood Development 
Program Areas (NDPs) approved under 
Part B of Title I of the Housing Act of 
1949. 

(3) Concentrated Code Enforcement 
Program Areas approved under Section 
117 of the Housing Act of 1949, as 
amended. 

(c) Section 810 Urban Homesteading 
Areas. Urban Homesteading Areas as 
approved annually under Section 810 of 
the Housing and Community 
Development Act of 1974, as amended, 
and 24 CFR Part 590 are eligible for 
Section 312 lending. These loans may be 
for homesteading properties and for 
other properties in the homesteading 
area in order to support the overall 
upgrading of the neighborhood. 

(d) Exceptions. The HUD Area 
Manager may authorize the approval of 
a Section 312 loan on a property not 
located in one of the eligible areas 
described in paragraph (a), (b), or (c) of 
this Section, if it is determined, upon the 






59716 Federal Register / Vol. 45, No. 177 / Wednesday, September 10, 1980 / Rules and Regulations 


recommendation of the LPA, that the 
loan is necessary or appropriate to the 
execution of the locality’s approved 
Community Development Program. 

§ 510.24 Eligible properties and 
rehabilitation standards. 

(a) Condition prior to rehabilitation . 
To be eligible for Section 312-assisted 
rehabilitation, a property must be in 
such condition prior to rehabilitation 
that repairs or improvements are 
required in order for the property to 
meet the applicable property 
rehabilitation standards for the area. 

(b) Property rehabilitation standards 
(PRS). These standards will be State or 
local code standards and any other 
rehabilitation requirements established 
by a locality in a HUD-approved Urban 
Renewal Plan or Community 
Development and Housing Plan (24 CFR 
570.304) for the Section 312 eligible 
target area. In cases where local codes, 
by reference to new construction codes, 
would require infeasible or unrealistic 
work items not related to basic safety or 
health needs, such work need not be 
included in the approved loan. Where 
local housing codes do not exist, the 
property after rehabilitation shall meet 
standards that approximate, but are no 
more costly than those standards 
established by HUD for housing 
rehabilitation, such as the standards 
cited in the Minimum Design Standards 
for Rehabilitation for Residential 
Properties, HUD Handbook 4940.4. In no 
case, however, shall PRS be lower than 
the Housing Quality Standards of the 
Moderate Section 8 Rehabilitation 
Program pursuant to 24 CFR 882.405. 

(c) Types of eligible properties. 
Eligible properties include properties 
which are: 

(1) Owner-occupied single-family 
residential: 

(2) Investor-owned single-family 
residential; 

(3) Multifamily residential containing 
5 to 99 dwelling units; 

(4) A condominium or cooperative 
(single-and multifamily residential up to 
99 units); 

(5) Nonresidential where 
rehabilitation is required as part of the 
locality’s community or economic 
development strategy under 24 CFR 
570.304 (b)(1) or (3), with primary 
emphasis placed on neighborhood scale 
commercial properties; 

(6) Mixed-use (residential and non¬ 
residential) where rehabilitation is 
required as part of the locality’s 
community development, housing or 
economic development strategy under 
24 CFR 570.304(b)(1), (2) or (3). 

(d) Exceptions. A Section 312 loan 
shall not be approved on a property 


which also is or will be assisted under 
the Section 8 Substantial or Moderate 
Rehabilitation Programs (24 CFR Parts 
881 and 882) unless specifically 
authorized by the Secretary. Loans on 
multifamily properties of 100 or more 
units may be authorized by the 
Secretary, pursuant to § 510.100 of this 
Part. 

§ 510.26 Eligible applicants. 

To be eligible for and to receive a 
Section 312 rehabilitation loan, an 
applicant shall qualify, under one of the 
following categories: 

(a) Owners. The applicant is the 
owner of an eligible property. 

(b) Land Contract Purchasers. The 
applicant is the purchaser-occupant of a 
single-family property under an 
installment land sales contract for the 
acquisition of title to the property, 
provided that the following conditions 
are met: 

(1) The contract is a written legally 
enforceable agreement under which the 
purchaser-occupant has the right to full 
use, possession, and quiet enjoyment of 
the property; 

(2) The owner of the property 
executes a mortgage or deed of trust to 
secure the Section 312 loan; and 

(3) an opinion of LPA Counsel is 
obtained at loan settlement that 
conditions in paragraphs (b)(l)(2) have 
been met. Approvals of loans to 
installment land sales contract 
purchaser-occupants under this 
paragraph (b) are subject to the 
condition of compliance with these 
conditions at loan settlement 

(c) Tenants of Nonresidential 
Property. Applicant is a tenant of 
nonresidential property or the 
nonresidential portion of a mixed-use 
property (where the rehabilitation work 
to be completed with the proceeds of the 
loan relates solely to applicant's leased 
premises and where the remainder of 
the property meets or will meet PRS by 
the time of loan close-out) under a lease 
having a remaining term at least equal 
to the term of the Section 312 loan. In 
addition, the owner of the property shall 
execute a mortgage or deed of trust 
securing the Section 312 loan. Approvals 
of loans to nonresidential tenants under 
this paragraph are subject to the 
condition of compliance with the 
preceding sentence at loan settlement. 

(d) Urban Homesteaders. Applicant is 
an urban homesteader and has executed 
with the local homesteading agency a 
conditional conveyance and 
homesteader agreement, which meets 
the requirements of 24 CFR 590.7(b)(2), 
(3), (4), and (5), with respect to a single- 
family property located in a HUD- 


approved urban homesteading 
neighborhood. 

(e) Cooperative or Condominium 
Associations. For loans to rehabilitate 
existing residential cooperative or 
condominium projects, the applicant 
shall be the governing body of the 
project’s cooperative or condominium 
association. The application shall 
include an opinion, acceptable to LPA 
counsel and to the Approving Officer, of 
a qualified attomey-at-law that the 
governing body is authorized by State 
and local law and the organizational 
documents of the cooperative or 
condominium to act in accordance with 
the application and to agree to the terms 
and conditions of the loan, including 
furnishing security as described in 
§ 510.42. 

Subpart C—Basic Loan Terms and 
Conditions 

§ 510.30 General. 

The purpose of this Subpart is to 
provide the basic terms and conditions 
applicable to Section 312 rehabilitation 
loans. 

§ 510.32 Term of Loan. 

(a) Maximum term. The term of a 
rehabilitation loan shall not exceed 20 
years after completion of rehabilitation, 
or three-fourths of the remaining 
estimated economic life of the structure 
after rehabilitation, whichever is less. A 
loan to a tenant (of nonresidential 
property or the nonresidential portion of 
a mixed-use property) may not extend 
beyond the unexpired term of the lease, 
excluding any options to extend the 
term of the lease that have not been 
exercised prior to loan approval. 

(b) Minimum term. All Section 312 
loans shall be made with the shortest 
reasonable term consistent with the 
borrower’s ability to pay and the 
maintenance of an acceptable risk, as 
determined pursuant to § 510.82. 

§ 510.34 Interest rates. 

For purposes of loan origination, 
interest rates on Section 312 loans shall 
be established according to the 
following property and income 
categories: 

(a) Types of Property. (1) For single- 
family owner-occupied properties, the 
interest rates shall be: 

(i) 3 percent if the borrower’s annual 
family income is below 120 percent of 
the median income of the area; 

(ii) 6 percent if the borrower's annual 
family income is below 200 percent but 
at/or above 120 percent of the median 
income of the area; 

(iii) 9 percent if the borrower's annual 
family income is at/or above 200 
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percent of the median income of the 
area; except in cases where the use of a 
lower rate, not less.than 6 percent, is 
necessary to achieve community 
development objectives and is so 
documented by the LPA in the case file. 

(2) For multifamily properties , 
investor-owned single-family properties , 
mixed-use properties , and 
nonresidentialproperties , the interest 
rate shall be 3 percent, regardless of the 
borrower's or residents* incomes. 

(b) Relationship of interest rates to 
the priority for low- and moderate- 
income owner-occupants . 
Notwithstanding the sliding scale of 
interest rates based on income, 
localities are to comply with the priority, 
as required by Section 312(a) of the 
Housing Act of 1964, for applications 
from low- and moderate-income persons 
who own the single-family property to 
be rehabilitated and who will occupy 
such property upon completion of the 
rehabilitation, and to applications by 
condominiums and cooperatives in 
which the residents are principally of 
low- and moderate-income. 

(c) Maximum Interest Rate . 
Notwithstanding any other provision of 
this Section, the initial interest rate for a 
Section 312 loan shall not exceed the 
average current market yield on 
outstanding marketable securities of the 
United States with remaining periods of 
maturity comparable to the terms of 
loans made pursuant to Section 312, 
adjusted to the nearest one-eighth of one 
percentum. The Secretary will determine 
when such maximum permissible 
interest rate for Section 312 loans 
necessitates reduction of any of the 
interest rates prescribed in this Section 
and will issue instructions at that time 
to localities participating in the Section 
312 Loan Program. 

§ 510.36 Maximum and minimum loan 
amounts. 

(a) Residential The maximum loan 
amount for a Section 312 rehabilitation 
loan on a single-family or multifamily 
property shall not exceed the lesser of: 

(1) $27,000 per dwelling unit; or 

(2) The total cost of rehabilitation 
(plus the cost of refinancing as defined 
in § 510.40 of this Part if applicable); or 

(3) An amount which when added to 
the outstanding indebtedness related to 
the property, creates a total 
indebtedness which does not exceed 97 
percent of the sum of the as-is value of 
the property and the actual cost of 
rehabilitation. 

(b) Nonresidential The maximum 
loan amount for a Section 312 
rehabilitation loan on a nonresidential 
property shall not exceed the lesser of: 

(1) $100,000; or 


(2) The total cost of rehabilitation; or 

(3) An amount which, when added to 
the outstanding indebtedness related to 
the property, creates a total 
indebtedness which does not exceed 90 
percent of the estimated market value of 
the property after rehabilitation. 

(c) Mixed-use. 

In the case of a Section 312 loan on a 
mixed-use property, the maximum 
rehabilitation loan amount is the sum of 
the loan amounts, up to their respective 
maximums, that may be made 
separately for the residential and 
nonresidential parts of the property. 

(d) Minimum Loan. 

Although there is no minimum loan 
amount requirement, administration of 
the program should be cost effective. 
Very small loans should be carefully 
considered and prudent professional 
judgment used in determining if loan 
servicing and application processing 
costs may be excessive in relation to the 
benefits provided by the making of the 
Section 312 loan. In order to implement 
cost effective loan processing, no loan 
shall be made with a monthly loan 
repayment of less than $20. 

§ 510.38 Costs includable in the loan. 

The costs described in paragraphs (a), 

(d), (e), (f) and (g) of this Section are 
required for inclusion in a Section 312 
rehabilitation loan, as applicable, while 
the costs described in the other 
paragraphs are eligible, within the 
maximum loan amounts described in 
Section 510.36. 

(a) The actual cost of rehabilitation 
necessary to bring the property up to the 
property rehabilitation standards (PRS) 
applicable to the eligible area in which 
the property is located. 

(b) The cost of rehabilitation to 
correct or remove incipient violations 
including all physical conditions of the 
property which, if not repaired, would 
reasonably be expected to deteriorate 
into actual violations of PRS within 2 
years. 

(c) The cost of general property 
improvements. This includes the cost of 
rehabilitation necessary to put the 
property in a generally good and readily 
maintainable condition. CPIs shall not 
be the major focus of the loan, and shall 
usually be less than 40 percent of the 
cost of the rehabilitation. Moreover, 
they may be included only if the 
minimum improvements required to 
meet the property rehabilitation 
standards are satisfied first. 

(d) The cost of rehabilitation 
necessary to comply with environmental 
standards pursuant to 5 § 510.50(g)- 
510.50(k). 


(e) The cost of rehabilitation 
necessary to meet cost effective energy 
standards as described in § 510.50(n). 

(f) The cost of rehabilitation 
necessary to comply with requirements 
for accessibility by the handicapped as 
described in § 510.50(m). 

(g) The cost of treatment of identified 
immediate lead-based paint as required 
by § 510.50(1). 

(h) The cost required to purchase a 
relatively small parcel of adjacent land 
in order to bring the property into 
conformance with local requirements for 
minimum lot size and dimensions. 

(i) The cost of rehabilitation to 
convert a property from one economic 
use to another, including, but not limited 
to, increasing or decreasing the number 
of units in the property. 

(j) The cost of building permits and 
related fees required to carry out the 
proposed rehabilitation work. 

(k) The cost of architectural, 
engineering or related professional 
services required in the preparation of 
rehabilitation plans and drawings or 
write-up beyond those services normally 
to be provided by the LPA for the 
category of applicant. These costs shall 
not, as a general rule, exceed 10 percent 
of the total rehabilitation costs. All 
includable architectural, engineering or 
related professional services must be 
paid by the borrower if, for any reason, 
the loan application is not approved. 

(l) The cost of processing and settling 
the loan beyond those services normally 
provided by the LPA. and the costs 
necessary to obtain security for the loan. 
These costs may include but are not 
limited to: 

(1) Origination fee, if the loan is 
originated by a private financial 
institution; 

(2) Credit reports; 

(3) Fees for title evidence acceptable 
to the Secretary under Section 510.42 
and reasonable corrective title work and 
other related legal fees; 

(4) Fees for recordation and filing of 
legal documents related to the loan; 

(5) Current accruals for the mortgage 
servicer's escrow account; 

(6) Appraisal fees; and 

(7) Fees for an independent 
rehabilitation cost estimate. 

(m) The cost of emergency repairs to 
protect the health and safety of the 
occupants when made in contemplation 
of applying for a loan provided: 

(1) The loan is subsequently 
approved; and 

(2) The repairs are otherwise eligible 
for inclusion in the loan. Should the loan 
not be approved or the costs be 
ineligible for any reason, the costs shall 
be paid by the borrower from funds 
other than Section 312 funds. 
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(n) The cost of interest paid on a 
construction loan when the Section 312 
rehabilitation loan is used as permanent 
financing. 

(o) The cost of liability and worker’s 
compensation insurance during the 
construction period for borrowers acting 
as their own general contractor, where 
applicable. 

(p) A contingency reserve not to 
exceed 5 percent of the cost of 
rehabilitation for loans on single-family 
and mixed-use properties with fewer 
than five dwelling units and not to 
exceed 10 percent for multifamily, 
nonresidential, and mixed-use loans 
with five or more dwelling units. The 
contingency amount for self-help/sweat 
equity projects may be increased up to 
15 percent as described in $ 510.80(a)(5). 

(q) The cost of refinancing an existing 
debt secured by the property to be 
rehabilitated, provided it is within the 
prescribed loan limits, and the property 
is to be used for single-family residential 
purposes after rehabilitation (see 

§ 510.40 for particular refinancing 
requirements). 

(r) The cost of interest, taxes, and 
insurance payments if necessary during 
construction under the loan settlement 
procedures described in 5 510.84. 

8 510.39 Costs not Includable In a loan. 

The cost of the following items are not 
eligible to be financed by a Section 312 
loan: 

(a) The costs of administering the loan 
program by the locality. Ineligible costs 
include any type of application fee paid 
to the locality or the UP A, inspection 
fees (except for applications for loans 
over $27,000 on investor-owned or 
multifamily property where the LPA can 
require the applicant to have a work 
write-up prepared by an outside source), 
and staff or administrative overhead 
costs. 

(b) Work so extensive as to be 
equivalent to new construction or 
reconstruction of the property. (This 
does not exclude so-called “gut” 
rehabilitation of a property if necessary 
in part to meet local property 
rehabilitation standards.) 

(c) Excessive general property 
improvements which are inconsistent 
with requirements described in $ 510.38. 

(d) The repair or construction of 
swimming pools, but not the cost to fill 
in or eliminate a pool from the property. 

(e) Rental marketing costs. 

(f) Development fees. 

(g) Costs associated with 
conventional or Government 
rehabilitation loans which are used in 
tandem with Section 312 loans, such as 
interest, settlement costs, and loan fees. 


(h) Materials, fixtures, equipment, or 
landscaping of a type or quality which 
substantially exceeds that customarily 
used in the locality for properties of the 
same general type as the property to be 
rehabilitated. 

(i) Purchase, installation, or repair of 
furnishings or trade fixtures. 

(j) Costs of acquiring the property to 
be rehabilitated, except as stated in 

§ § 510.38(e) (necessary small parcels) 
and 510.40(b)(1) (refinancing eligible 
land sales contracts). 

(k) Payment of back taxes owed by 
the borrower. 

(l) Funds to pay the borrower or 
family members for their labor. 

S 510.40 Refinancing. 

(a) Includable costs. In accordance 
with the criteria in paragraph (b) of this 
Section, a Section 312 loan may be used 
to refinance an existing debt secured by 
the property to be rehabilitated 
including: 

(1) The unpaid principal and accrued 
interest on a mortgage, deed of trust, or 
similar instrument or the balance due 
under a land sales contract eligible for 
refinancing under (b)(1) of this Section; 
and 

(2) Termination fees, prepayment 
penalties, revenue stamps, or taxes 
required in connection with the release 
or renewal of a mortgage or the transfer 
of title. 

(b) Criteria. Refinancing shall be used 
only as a last resort when the additional 
costs of CDBG rehabilitation or Section 
312 rehabilitation assistance results in a 
total housing expense which will be 
unaffordable by the borrower and the 
loan is considered vital to the 
revitalization of the neighborhood. 
Moreover, refinancing shall be used only 
when all other means of financing the 
needed rehabilitation have proved 
infeasible, including direct Section 312 
financing without refinancing, CDBG 
funded rehabilitation programs, and 
other public or private financing. 
Refinancing shall only be allowed when 
the following specific criteria are met: 

(1) The applicant must own and 
occupy the property; or be the 
purchaser-occupant under a written land 
sales contract, as described in 

§ 510.20(b)(1), which has been In effect 
for at least 180 days prior to application. 

(2) The applicant’s monthly principal 
and interest payments for the Section 
312 loan, any supplementary 
rehabilitation loan and the monthly 
payments on existing debt secured by 
the property must result in total monthly 
payments for principal and interest that 
would exceed 20 percent of the 
applicant’s average monthly income. 


(3) Applicant’s Income must not 
exceed 95 percent of the median income 
for the area. 

(4) The property must be a single¬ 
family property. 

(5) The actual cost of the 
rehabilitation shall represent at least 30 
percent of the total loan amount. 

Further, only those repairs required to 
be included in the loan pursuant to 

S 510.38 shall be included in the 30 
percent rehabilitation portion of the 
loan. 

(8) The cost of refinancing, when 
added to the cost of rehabilitation, shall 
not exceed the loan limits under 
§ 510.36. 

(7) Refinancing shall only be 
permitted for indebtedness which can be 
documented as having resulted from 
housing related items such as a home 
improvement loan. Indebtedness from 
personal liabilities, bill consolidations, 
business ventures, and family recreation 
is not eligible for refinancing. 

(8) All existing debts secured by the 
property need not be refinanced. 
However, those that are refinanced must 
be refinanced in their entirety. 

(c) The LPA will include in the loan 
file documentation^supporting its 
determination that refinancing met the 
criteria of this Section. 

S 510.42 Note and security instrument 

(a) Note. All Section 312 loans shall 
be evidenced by a promissory note 
executed by the borrower in the form 
prescribed by HUD for use in the 
jurisdiction in which the property to be 
rehabilitated is located. In addition to 
any other provisions prescribed by the 
Secretary, the note shall have the 
following characteristics: 

(1) The principal amount shall be the 
amount of the Section 312 loan. 

(2) The interest rate shall be 
established in accordance with § 510.34. 

(3) The note shall provide for late 
charges, in the amount prescribed by 
HUD. 

(4) The term of the borrower’s 
obligation to repay shall be established 
in accordance with $ 510.32. 

(5) The note shall provide for monthly 
payments to amortize the principal of 
the loan and the interest which will 
accrue over its term. 

(0) The note shall provide that all 
payments under the note shall be 
credited first to interest due, then to 
principal due, and any remaining 
balance is to be applied to late charges, 
if any, before crediting to prepayment of 
the loan. 

(b) Security Instrument. All Section 
312 loans shall be secured by a lien, 
evidenced by a security instument 
(mortgage or deed-of-trust. and/or any 
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other instrument necessary under 
applicable law) in the form prescribed 
by HUD for use in the jurisdiction, upon 
the property to be rehabilitated with the 
Section 312 loan. The security 
instrument may contain such provisions 
as the Secretary deems necessary for 
the protection of the Secretary’s security 
interest, including provision for monthly 
escrow payments by the borrower to the 
Secretary in the amount estimated by 
the Secretary to be necessary to pay 
when due: 

(1) Ground rents, if any; 

(2) Property taxes and special 
assessments, if any; and 

(3) Fire and extended coverage, flood 
(if applicable), and any other hazard 
insurance premiums required by the 
Secretary to be paid by the borrower. 

§ 510.44 Title evidence. 

(a) Responsibility of Borrower and 
LPA. The borrower is responsible for 
providing evidence of title acceptable to 
the Secretary under this Section as a 
condition of approval and settlement of 
the borrower’s Section 312 loan. The 
LPA may assist the borrower in 
obtaining acceptable title evidence. The 
cost of acceptable title evidence is 
eligible for inclusion in the approved 
loan amount under § 510.38(i). The LPA 
is responsible to the Secretary for 
reviewing the title evidence prior to loan 
approval and at loan settlement in order 
to assure the Secretary that the 
borrower’s title to the property (except 
as stated in paragraph (d) of this 
Section) and the title evidence meet the 
requirements of this Section and in 
order to assist the LPA in making the 
determination of acceptable risk 
required by Section 510.82. 

(b) Acceptable Types of Title 
Evidence. 

(1) For loans over $27,000, the 
following types of title evidence are 
acceptable to the Secretary: 

(i) Mortgagee's Title Policy. A 
mortgagee’s policy of title insurance 
issued by a title company, duly 
authorized by law and qualified by 
experience to issue such policies. The 
policy shall be drawn in favor of the 
“United States of America, acting by 
and through the Secretary of Housing 
and Urban Development, and successors 
and assigns.'* 

(ii) Abstract, Legal Opinion and/or 
Attorney's Certificate of Title . An 
abstract of title prepared by a company 
or individual engaged in the business of 
preparing abstracts of title and 
accompanied by a legal opinion as to 
the quality of such title, or an abstract 
and Attorney’s Certificate of Title, or an 
Attorney’s Certificate of Title, in each 


case signed by an attomey-at-law 
experienced in examination of titles. 

(iii) Torrens or Similar Certificate. A 
Torrens or similar certificate of 
registered title, where available. 

(2) For loans at or under $27,000, the 
forms of title evidence described in 
paragraph (b)(1) are acceptable, and 
such other forms of title evidence as the 
HUD Area Office may approve on a 
locality-by-locality or State-by-State 
basis are acceptable. 

(c) Coverage of Title Evidence: 
Acceptability of Title. Evidence of title 
obtained by the LPA prior to loan 
approval shall be updated to the date of 
recordation of the Secretary’s security 
instrument after loan settlement. The 
LPA is responsible for determining that, 
according to such title evidence as of 
such date, the borrower has good and 
marketable title to the security property 
based on the public records (except as 
stated in paragraph (d) of this Section), 
subject only to such liens and 
encumbrances as are approved by the 
LPA and the Approving Officer as part 
of the determination of acceptable risk 
required under § 510.82. As part of such 
review and approval of the condition of 
title, the LPA may consider any of the 
title conditions listed in 24 CFR 
203.389(a)-(n)(3) acceptable without 
specific comment; any other prior and 
subordinate liens and encumbrances 
shall be specifically listed in the 
approved Section 312 loan application. 
Tlie Section 312 loan may be in a 
subordinate lien position as long as the 
LPA and Approving Officer determine 
the loan to be an acceptable risk under 
5 510.82. 

(d) Borrowers Who Are Not Owners. 
Where loans are made to land sales 
contract purchasers pursuant to 

8 510.26(b) or nonresidential tenants 
pursuant to 8 510.26(c), the requirements 
of this Section as to title evidence are 
applicable to the title of the seller under 
the land sales contract or the owner of 
the property leased to the nonresidential 
tenant, which seller or owner must join 
in the Section 312 mortgage pursuant to 
85 510.26(b)(2) and 510.26(c), 
respectively. 

8 510.46 Standard terms and conditions. 

A Section 312 loan shall be subject to 
such additional terms and conditions as 
may be prescribed by HUD in the loan 
documents, including but not limited to, 
the application, the rehabilitation loan 
agreement, promissory note, security 
instruments, rent regulatory agreement 
(if any), and any other documents that 
may be executed by or furnished to the 
borrower at HUD’s direction in 
connection with the loan. Without 
limiting HUD’s authority to require 


additional terms and conditions, a 
Section 312 loan shall be. at a minimum, 
subject to the following conditions: 

(a) Use of Funds. The borrower shall 
agree to use the loan proceeds only for 
the approved purposes of the loan. 

(b) Term. The borrower shall agree to 
the loan amount, term, interest rate, and 
repayment schedule; and LPA 
administered loan settlement, 
disbursement, and closeout procedures. 

(c) Expediting Work. The borrower 
shall agree, to the maximum extent 
feasible, to carry out all of the 
rehabilitaion work promptly and 
efficiently, either personally or under 
written contract within the time period 
specified in the rehabilitation 
agreement. 

(d) Unacceptable Contractors. The 
borrower shall agree not to award any 
contract for work, material or services 
to any contractor or subcontractor 
judged unacceptable by HUD, whether 
paid for in whole or part by Section 312 
loan proceeds. 

(e) Inspections. The borrower shall 
agree to allow inspections of the 
property, the rehabilitation work, and all 
contracts, materials, equipment, 
payrolls, conditions of employment, and 
relevant records and data by HUD or 
LPA staff or their designee. 

(f) Records. The borrower shall agree 
to keep such records for such a period 
as is required by HUD and shall make 
them available for inspection upon 
appropriate notice. 

(g) Other Federal Requirements . The 
borrower shall agree to ensure the 
enforcement of all requirements of 
applicable Federal law and regulations, 
including Equal Opportunity and Labor 
Standards Requirements. 

(h) Security Maintenance. The 
borrower shall agree to preserve the 
security of the loan by proper property 
maintenance and the retention of hazard 
or other forms of property insurance, 
and not to sell, lease or transfer the 
property without repayment of the entire 
loan, except with the consent of HUD. 

(i) Termination. The borrower shall 
agree that HUD shall have the right to 
cancel and terminate the Section 312 
loan by written notice to the borrower if 
rehabilitation work has not commenced 
within 60 days of the execution of the 
promissory note, if work is not 
continued with due diligence after 
commencement, if the rehabilitation 
work is not completed within the time 
specified in the rehabilitation loan 
agreement or if the property is 
abandoned. 

(j) Repayment. The borrower shall 
agree that any part or the entire amount 
of indebtedness under the note and 
security instrument shall be due and 
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payable immediately without notice 
upon: 

(1) The appointment of a receiver or 
liquidator for the property; 

(2) The filing of a petition of 
insolvency under the Bankruptcy 
Reform Act of 1978 as amended, or 
similar State law; 

(3) The making of an assignment for 
the benefit of the borrower’s creditors; 

(4) The divestiture or sale of the 
property, including sale or divestiture of 
equitable ownership of the property 
through land sales contract or similar 
mechanism; 

(5) The substantial destruction of the 
property or improper or poor 
maintenance which may seriously 
impair the value of the property; 

(6) The death or legal incapacity of the 
borrower prior to completion of the 
rehabilitation work; or 

(7) Default by the borrower. 

(k) Bonus , Commission or Fee. The 
borrower shall not pay any bonus, 
commission or fee to HUD, the locality, 
or the LPA for the customary processing 
of a loan including the preparation of 
work write-ups and cost estimates, 
approval of the loan, or any concurrence 
required to complete the rehabilitation 
work. 

(l) Conflict of Interest. (1) The 
borrower shall agree that no Member of 
Congress of the United States and no 
Resident Commissioner shall be 
permitted to share the proceeds and 
benefits of the loan. 

(2) The following persons shall not be 
eligible for Section 312 loans and shall 
have no interest in the proceeds of the 
loan or any contract for work, supplies, 
or services, financed in whole or part 
with loan proceeds: 

(i) Members of the governing body of 
the locality; 

(ii) Members of the governing body of 
the LPA; and 

(iii) Any officer or employee of the 
LPA who exercises any function or 
responsibility in connection with the 
administration of a Section 312 loan 
program. 

(3) HUD employees above a GS-9 
level shall not be eligible for Section 312 
loans nor shall they have any interest in 
the proceeds of the loans or any 
contract for work, supplies, or services, 
financed in whole or part with loan 
proceeds. 

Subpart D—Other Federal 
Requirements 

§ 510.50 Program Administration. 

The Section 312 Rehabilitation Loan 
Program shall be administered in 
compliance with all applicable Federal 
statutes and regulations as they may be 


amended from time to time including, 
but not limited to, those cited in this 
Subpart. The Chief Executive Officer of 
each locality participating in the Section 
312 loan program shall submit to HUD 
each year a certificate, in the form 
prescribed by HUD. that the locality will 
administer the program in compliance 
with the provisions of the Federal 
statutes and regulations cited in this 
Subpart. 

(a) Truth-in-Lending. The Truth-in- 
Lending Act (15 U.S.C. 1601, et seq.) and 
12 CFR Part 226 (Regulation Z). require 
that borrowers in consumer credit 
transactions be vested with certain 
rights and protections in connection 
with the transaction and receive 
specified written information from their 
lenders. The disclosures must be made 
before credit is extended and before the 
borrower becomes obligated in 
connection with the transactions. The 
amount of credit that the borrower will 
have for his/her actual use must be 
disclosed as well as the finance charge, 
expressed both as a dollar amount and 
as an Annual Percentage Rate (APR). In 
addition, if a borrower’s loan is secured 
by a lien on his/her residence, the 
borrower is allowed 3 days to rescind 
the transaction. The disclosure 
provisions of the Truth-in-Lending Act 
apply only to loans on residential and 
mixed-use property containing one to 
four dwelling units where the borrower 
is a person, as opposed to a corporation, 
partnership or other legal entity. The 
rescission provision of the Truth-in- 
Lending Act applies only to loans, 
secured by a mortgage or deed of trust, 
on residential or mixed-use property 
containing one to four dwelling units 
where the borrower is a person who will 
reside in the property following 
rehabilitation. 

(b) Real Estate Settlement The Real 
Estate Settlement Procedures Act of 
1974 (RESPA) (12 U.S.C. 2601, et seq.), as 
amended, and regulations (24 CFR Part 
3500) require that for the refinancing of a 
land sales contract for title acquisition 
the lender (TIUD) shall provide the 
borrower with a Special Information 
Booklet and a good faith estimate of the 
amount or range for each charge for 
specific settlement services that the 
borrower is likely to incur in connection 
with the settlement. The good faith 
estimate must be developed and 
presented on a form in accordance with 
24 CFR 3500.7-3500.8. Both the booklet 
and the estimate shall be provided 
within 3 days of receipt of a written loan 
application. The Uniform Settlement 
Statement (HUD-1) shall be used at 
settlement and an opportunity to inspect 
the statement one business day prior to 


settlement shall be afforded the 
borrower upon request. 

(c) Flood Insurance. (1) The National 
Flood Insurance Act of 1968 (42 U.S.C. 
4001, et seq.) and regulations (44 CFR 
Part 59, et seq.) require that Section 312 
loan funds shall not be expended for 
rehabilitation of property located in an 
area which has been identified for a 
period of more than one year by the 
Director, Federal Emergency 
Management Agency (FEMA), as having 
special flood hazards, if the locality in 
which such area is located has been 
determined by the Director, FEMA, to be 
in noncompliance with the National 
Flood Insurance Program pursuant to 42 
U.S.C. 4105(d). 

(2) When the locality has not been so 
determined to be in noncompliance with 
the National Flood Insurance Program, 
Section 312 loans may be approved for 
the rehabilitation of properties located 
in identified special flood hazard areas, 
subject to the mandatory purchase of 
flood insurance as required by 42 U.S.C. 
4012(a). 

(d) Freedom of Information and 
Privacy Acts. (1) Freedom of 
Information Act HUD procedures 
governing requests by members of the 
public for records and information and 
standards for disclosure of such records 
or information under the Freedom of 
Information Act (5 U.S.C. 552) are 
contained in 24 CFR Part 15. These 
procedures and standards apply to the 
production and disclosure by HUD 
officials of records and information in 
HUD’S custody concerning the Section 
312 Loan Program. Requests by members 
of the public to state or local officials for 
records or information in custody of the 
locality, the LPA, or any private 
individual or organization under 
contract with the locality or the LPA to 
exercise any responsibilities in 
connection with the Section 312 Program 
(hereinafter in this Section collectively 
referred to as "local custody") are 
governed by State and local law, except 
as otherwise provided in paragraph (3) 
of this § 510.50(d). 

(2) Privacy Act. Information 
maintained by HUD or in the custody of 
any private organization in a contractual 
relationship with HUD (such as a loan 
servicer) which is retrievable by the 
name or other identifier of a Section 312 
loan applicant or borrower is subject to 
the provisions of the Privacy Act of 1974 
(5 U.S.C. 552a) and HUD’s regulations at 
24 CFR Part 18. The Privacy Act and 
regulations concern the collection, 
maintenance and disclosure of HUD's 
records, although the disclosure of 
information required to be released 
under the Freedom of Information Act 
does not violate the Privacy Act. Other 
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disclosures authorized under the Privacy 
Act are set forth in 5 U.S.C. 552a(b). 
Section 312 records or information in 
local custody are not subject to the 
Privacy Act of 1974. 

(3) HUD Requirements. 
Notwithstanding the inapplicability of 
the Freedom of Information and Privacy 
Acts to records or information 
concerning the Section 312 loan program 
in local custody, it is HUD's policy 
under the Section 312 loan program that 
State and local officials shall not permit 
the release of any records or 
information concerning any applicant or 
borrower that would constitute a 
“clearly unwarranted invasion of 
personal privacy” within the meaning of 
5 U.S.C. 552(b)(6). In applying this 
standard, HUD officials may release 
from HUD custody pursuant to 24 CFR 
Part 15, and HUD does not object if 
State and local officials release from 
local custody, the following information 
concerning Section 312 program 
participants: 

(1) The name of the borrower or 
applicant; 

(ii) The address of the property 
rehabilitated or to be rehabilitated; and 

(iii) The proposed or actual amount of 
the loan. 

(e) Right to Financial Privacy Act. (1) 
General. In accordance with the Right to 
Financial Privacy Act (12 U.S.C. 3401, et 
seq.y HUD, any locality or LPA, or any 
person or organization acting for HUD, 
the locality, or the LPA under contract 
shall comply with this Section in 
obtaining financial records or 
information from any financial 
institution, as defined in 12 U.S.C. 3401, 
concerning any individual or any 
partnership of five or fewer individuals 
(called a “covered partnership” in the 
remainder of this Part) in connection 
with any Section 312 loan. 

(2) Financial Records of Applicants or 
Assignees: "Notice to Applicant" The 
LPA or locality which processes the 
application for any Section 312 loan to 
one or more individuals or covered 
partnerships shall give each individual 
applicant or partner a “Notice to 
Applicant” in the form prescribed by 
HUD prior to attempting to obtain 
financial records or information from a 
financial institution about such 
individual, partner, or covered 
partnership. Similarly, the LPA. HUD or 
any loan servicer acting for HUD under 
contract, shall give a “Notice to 
Applicant” to any individual or partner. 
of a covered partnership which applies 
to assume a Section 312 loan. The 
“Notice to Applicant” advises the 
person or covered partnership to whom 
it is given of HUD’s rights of access to 
financial records held by financial 


institutions concerning such person or 
partnership in connection with the 
Section 312 loan. No further Notice shall 
be required for subsequent access to 
that person’s or partnership’s financial 
records during the term of the loan by 
HUD, the locality, the LPA, or the loan 
servicer. 

(3) Financial Records of Others: 
"Customer Authorization. ” Financial 
records or information shall not be 
obtained in connection with a Section 
312 loan from a financial instituiton 
concerning any individual or any 
covered partnership which has not 
applied to receive or assure a Section 
312 loan, unless a “Customer 
Authorization,” in the form prescribed 
by HUD, is obtained as described in this 
paragraph. The Customer Authorization 
must be signed and dated by the 
individual or covered partnership whose 
financial records are sought and must be 
delivered to the financial institution, 
before disclosure of the financial 
records identified therein is permitted. A 
new Customer Autorization is required 
when additional records are sought from 
the financial institution after expiration 
or outside the scope of the original 
Customer Authorization. A Customer 
Authorization is revocable by its issuer 
at any time prior to disclosure of the 
records sought. Examples of when 
Customer Authorizations may be 
needed in the Section 312 Program are to 
evaluate the credit worthiness of 
potential personal guarantors of a loan 
or in evaluating potential contractors. 

(4) Certification to Financial 
Institution. Each financial institution 
from which financial records or 
information are requested by or on 
HUD's behalf concerning an individual 
or a covered partnership in connection 
with a Section 312 loan shall be given a 
“Certification to Financial Institution,” 
in the form prescribed by HUD, that 
HUD is in compliance with the 
applicable provisions of the Right to 
Financial Privacy Act in connection with 
the request. No further certification shall 
be required by the financial institution 
for subsequent access by or on HUD’s 
behalf during the term of the loan to 
financial records or information 
concerning individuals or covered 
partnerships which have received 
Notices under paragraph (2) of this 
Section. However, a new Certification to 
Financial Institution is required in every 
case in which a new Customer 
Authorization under paragraph (3) of 
this 5 510.50(e) is required. 

(5) Use of Financial Records. 

Financial records or information 
obtained pursuant to this Section may 
be used only for the purpose for which 


they were originally obtained and may 
not be further disseminated, except as 
otherwise provided by 12 U.S.C. 
3413(h)(4). However, the permissible 
uses of financial records or information 
obtained pursuant to paragraph (2) of 
this § 510.50(e) include any use or 
transfer of the records in connection 
with the loan, whether for purposes of 
processing, servicing, or foreclosure or 
other collection action. Financial 
records or information obtained by 
Customer Authorization under 
paragraph (3) of this §510.50(e) may only 
be used by or on behalf of HUD in 
accordance with the terms of the 
Authorization or 12 U.S.C. 3413(h)(4). 

(f) Equal opportunity. (1) Title VI of 
the Civil Rights Act of 1964 (42 U.S.C. 
2000d, et seq.) and the regulations issued 
under 24 CFR Part 1, provide that no 
person in the United States shall be 
excluded from participation in the 
program, or be denied the benefits of the 
program, or in any way be subjected to 
discrimination under the program on the 
basis of race, color, or national origin. 
These requirements apply for the period 
during which the property is used as 
rehabilitated or is owned by the 
recipient, whichever is longer. 

(2) Title VIII of the Civil Rights Act of 
1968 (42 U.S.C 3601, et seq.) as amended, 
requires that the program be carried out 
in a manner which will affirmatively 
further fair housing, including all 
activities relating to sales, rentals, 
additional financing, and brokerage 
services, and shall not discriminate 
against persons on the basis of race, 
color, religion, sex or national origin. 

(3) Executive Order 11063 requires the 
provision of equal opportunity in 
housing and nondiscrimination based on 
race, color, creed or national origin in 
the sale and rental of housing improved 
under the program. 

(4) Executive Order 11246 and the 
regulations at 41 CFR Chapter 60, 
require that no person shall be 
discriminated against during the 
performance of construction contracts 
under the program, based on race, color, 
religion, sex, or national origin. 
Contractors and subcontractors 
participating in the program shall take 
affirmative action to ensure fair 
treatment in employment, upgrading, 
demotion, transfer, recruitment and 
recruitment advertising; lay-off and 
termination; rates of pay and 
compensation; and selection for training 
and apprenticeship. 

(5) Section 3 of die Housing and 
Urban Development Act of 1988 (12 
U.S.C. 1701u.), as amended, and the 
regulations in 24 CFR Part 135, require 
that, to the greatest extent feasible, 
opportunities for training and 
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employment arising in connection with 
any project assisted by the program be 
given to lower income residents of the 
project area. Contracts awarded in 
connection with the program shall, to 
the greatest extent feasible, be awarded 
to eligible business concerns which are 
located in, or are owned in substantial 
part by persons residing in the project 
area. 

(6) Equal Credit Opportunity Act of 
1976 (15 U.S.C. 1691, et seq.) and the 
regulations at 12 CFR Part 202 require 
that no person shall be denied credit 
based on race, color, religion, national 
origin, sex, marital status, age (as long 
as there is the legal capacity to enter 
into a contract), public assistance 
program as an income source, or the 
exercise of any right under the 
Consumer Credit Protection Act of 1976 
(15 U.S.C. 1601, et seq.). The Consumer 
Credit Protection Act includes the Truth- 
in-Lending, Fair Credit Reporting, and 
Consumer Leasing Acts. 

(7) The borrower shall ensure that 
rehabilitated units will be marketed for 
rental or sale in a manner to 
affirmatively further fair housing 
pursuant to 24 CFR § 200.600 et seq. If a 
rehabilitated unit is advertised for rental 
or sale, it will be done in a manner to 
inform persons who would otherwise be 
least likely to apply for the unit. The 
"Equal Opportunity" logo shall be 
displayed in all advertising. 

(g) National Environmental Policy Act 
of 1969. (1) Before Section 312 
rehabilitation loans are made in CDBG 
areas eligible under § 510.22, the 
environmental impact of the 
rehabilitation shall be assessed for the 
area. The CDBG Environmental Review 
Record (ERR) for the area prepared and 
submitted to HUD by the locality shall 
contain adequate documentation of the 
locality's consideration pursuant to 24 
CFR Part 56 of the type and level of 
rehabilitation anticipated by the locality 
for the Section 312 program year. 

Rehabilitation activities which: 

(i) Increase the number of dwelling 
units per acre by more than 20 percent; 

(ii) Change land use from residential 
to nonresidential or nonresidential to 
residential; 

(iii) Change one class of residential 
land use to another class of residential 
land use; or 

(iv) Involve a cost of rehabilitation 
which exceeds 75 percent of the 
replacement cost of the property after 
rehabilitation, 

shall be separately reviewed (24 CFR 
58.21(b)(8)) and documentation of the 
environmental impact assessment shall 
be specifically included in the ERR for 
the CDBG area. HUD staff will 


independently evaluate the adequacy of 
the locality’s impact assessment for the 
area and shall be responsible for the 
scope, content, and accuracy of the 
impact assessment with respect to the 
proposed section 312 activity. 

(2) Where no environmental review 
has been undertaken in connection with 
Urban Renewal NDP, Code 
Enforcement, or Urban Homesteading 
Projects, HUD will conduct 
environmental reviews pursuant to 24 
CFR Part 50 before section 312 loans are 
made in conjunction with such activities 
or projects, except where an 
environmental clearance is not required 
under 24 CFR 50.21(a)(3). If an original 
and current environmental clearance 
has been undertaken but HUD 
determines it does not address section 
312 activities in sufficient detail, HUD 
shall make findings regarding the impact 
of section 312 activity, as required by 24 
CFR 50.21(m)(3). 

(h) Historic Preservation. (1) Section 
106 of the National Historic Preservation 
Act of 1966 (10 U.S.C. 470. et seq.). 
Executive Order 11593, and the 
Preservation of Archeological and 
Historical Data Act of 1966 (10 U.S.C. 
469a-l et seq.), are applicable to 
rehabilitation activities financed in 
whole or in part by section 312 loans. 
The Procedures for Protection of 
Historic and Cultural Properties (36 CFR 
Part 800), pending issuance of 24 CFR 
Part 59, implement these authorities. 
Consultation with the State Historic 
Preservation Officer and the National 
Register of Historic Places shall be 
accomplished to determine whether 
properties receiving loans are listed in, 
or eligible for inclusion in, the National 
Register of Historic Places and to 
determine whether or not a section 312 
loan may affect another property that is 
listed on or eligible for the National 
Register. If a National Register property, 
or a property eligible for the Register, is 
not involved or affected, a statement of 
this fact shall be made in the 
environmental review record. If a 
proposed loan may affect a National 
Register property, or a property eligible 
for inclusion on the National Register, 
the procedures of 36 CFR Part 800 (or 24 
CFR Part 59, after its issuance by HUD) 
shall be completed to avoid or mitigate 
any adverse effects, and the appropriate 
documentation made part of the 
environmental review record. Historic 
preservation reviews under this 
paragraph shall be undertaken in 
conjunction with and in the same 
manner as the environmental reviews 
specified in § 510.50(g), but the 
thresholds for NEPA review shall not 


apply to these historic preservation 
reviews. 

(2) Where consultation with the 
Advisory Council on Historic 
Preservation is necessary as to a 
specific property, HUD will undertake 
the consultation. 

(1) Floodplains and Wetlands. 
Rehabilitation activities carried out 
under this Part shall comply with the 
requirements of section 2(a) of 
Executive Order 11988 on Floodplain 
Management, with sections 2 and 5 of 
Executive Order 11990 on Protection of 
Wetlands and with the implementing 
Departmental regulations at 24 CFR Part 
55. These Executive Orders require that 
a threshold determination be made as to 
whether the rehabilitation activity will 
be located in or affect a floodplain or 
wetland. If so* and the activity occurs in 
a CDBG area as described in S 510.22, * 
then the procedures outlined in 24 CFR 
58.23 shall apply, but HUD staff shall 
make an independent evaluation of the 
locality’s review, as described in the last 
sentence of $ 510.50(g)(1). If the activity 
is proposed in a non-CDBG area as 
described in $ 510.22 (b) and (c), HUD 
staff shall undertake the procedures in 
24 CFR Part 55, as applicable. 

(j) Environmental Criteria and 
Standards. In areas eligible for section 
312 loans, other than CDBG areas 
eligible under $ 510.22, section 312 
rehabilitation activities shall comply 
with the standards of 24 CFR Part 51, 
Environmental Criteria and Standards. 

In such CDBG areas, 24 CFR 58.1(a)(3) 
and 24 CFR 58.5(a)(2) shall apply. 

(k) Other Environmental 
Requirements. (1) Concurrently with the 
area review described in § 510.50(g)(1), 
reviews shall be conducted by localities 
in CDBG areas eligible under { 510.22 
with respect to the authorities cited in 24 
CFR 58.22, as applicable. HUD staff 
shall review and be responsible for the 
adequacy of the locality’s evaluations. 

(2) When section 312 loans are 
proposed to be made in non-CDBG 
areas as described in 5 510.22 (b) and 
(c). HUD will retain the responsibility 
for compliance with the authorities cited 
in 24 CFR 58.22, as applicable. 

(l) Lead-Based Paint. Rehabilitation 
activities must comply with the Lead- 
Based Paint Poisoning Prevention Act 
(42 U.S.C. 4801, et seq.) and the HUD 
Lead-Based Paint Regulations, 24 CFR 
Part 35, requiring: 

(1) The prohibition of the use of lead- 
based paint (defined at 24 CFR 35.12(a)) 
in the rehabilitation of residential 
structures (defined at 24 CFR 35.3(f)); 

(2) The inspection for and 
identification of immediate lead-based 
paint hazards (defined at 24 CFR 35.3(i)); 
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(3) The treatment of identified 
immediate lead-based paint hazards in 
residential structures in accord with 24 
CFR 35.24(b)(3); and 

(4) The notification to owners and 
tenants of pre-1950 residential structures 
of the possible existence and potential 
hazards of lead-based paint, of the 
symptoms and treatment of lead-based 
paint poisoning, and of the precautions 
to be taken to avoid lead-based paint 
poisoning. 

(5) The borrower's agreement to 
comply with paragraphs (1) and (3) of 
this Section shall be a condition of 
receiving a Section 312 loan. The LPA 
shall be responsible for assuring that the 
inspection required by paragraph (2) of 
this Section is accomplished and 
treatment of identified immediate lead- 
based paint hazards is included as part 
of the required work under an approved 
Section 312 loan. Inspections required 
pursuant to Section 510.88 prior to 
release of funds for completed 
rehabilitation work shall include 
inspection for completion of treatment 
of identified immediate lead-based paint 
hazards in accord with paragraph (3) 
above. 

(m) Handicapped Accessibility. 
Rehabilitation work financed in whole 
or in part by a Section 312 loan shall 
comply with Section 504 of the 
Rehabilitation Act of 1973 (29 U.S.C. 

794) and the regulations issued 
thereunder, to the extent required by 
said Act and regulations. Such work 
shall also comply with the Architectural 
Barriers Act of 1968 (42 U.S.C. 4151 et 
seq.), and the regulations issued 
thereunder, to the extent required by 
said Act and regulations. Such 
regulations will specify which 
residential structures are required to be 
made accessible to the handicapped. 
Until such regulations are issued, the 
standards for accessibility by the 
handicapped to nonresidential property 
and the nonresidential portionof mixed 
use property shall be the “American 
Standard Specifications for Making 
Buildings and Facilities Accessible to, 
and Usable By, the Physically 
Handicapped” Number A-117.1-R 1979. 
subject to the exceptions contained in 41 
CFR 101-19.604. 

(n) Cost Effective Energy 
Conservation. Section 312(i) of the 
Housing Act of 1964, as amended in 1978 
(42 U.S.C. 1452b.) and the regulations at 
24 CFR Part 39, require that 
rehabilitation of residential properties 
under the Section 312 Loan Program be 
subject to Cost Effective Energy 
Conservation Standards, which are set 
forth in 24 CFR Part 39. Such Cost 
Effective Energy Standards apply to 
Section 312 loans as follows; 


(1) Thermal improvement of 
construction elements which would not 
be made accessible or become exposed 
during rehabilitation is not required. 

(2) Energy conservation improvements 
which are not practical considering 
economic feasibility, program needs, 
and the materials and type of 
construction, may be eliminated. 

(3) For mid-rise, high-rise and many 
low-rise multifamily projects, an energy 
audit must be carried out to identify and 
specify the energy and cost savings 
which are estimated to result from 
installing energy conservation measures. 

(4) All measures determined to be cost 
effective, given loan term and interest 
rate, shall be accomplished. 

(o) Labor Standards. (1) For a loan on 
a residential property that will contain 
12 or more dwelling units after 
rehabilitation; or a loan on a 
nonresidential property where the 
actual cost of the rehabilitation work 
exceeds $2,000, compliance with the 
Davis-Bacon Act (40 U.S.C. 276a through 
276a-5. as amended), the Contract Work 
Hours and Safety Standards Act (40 
U.S.C. 327-333) and all regulations 
issued under these Acts, and with other 
applicable Federal laws and regulations 
pertaining to labor standards will be 
required. In particular, all laborers and 
mechanics employed by contractors and 
subcontractors on rehabilitation work, 
as noted above, shall be paid wages at 
rates not less than those prevailing on 
similar construction in the locality, as 
determined by the Secretary of Labor. 

(2) For mixed-use properties 
exceeding the respective threshold for 
the residential portion of 12 dwelling 
units or $2,000 for the nonresidential 
portion, the lower threshold shall 
determine the applicability of labor 
standards to the specific project. 

(3) For residential rehabilitation loans 
using the “Sweat Equity” principle 
under § 510.80, the Secretary may waive 
the application of labor standards for 
work being accomplished by residents, 
where services are voluntarily donated 
pursuant to Section 402(f) of the Housing 
Act of 1950. 

(4) Where part of the rehabilitation 
work is not funded by the Section 312 
loan, the labor standards requirements 
shall apply, to the extent required by 
this Section, to all rehabilitation work 
that will be performed after loan 
approval, whether such work is 
conventionally financed, financed by the 
borrower's own funds or supplemental 
financing, or financed by Section 312 
loan funds. However, if conventional 
financing involves a loan insurance or 
guarantee program that requires 
application of Davis-Bacon where not 
otherwise required by this Section, 


Davis-Bacon shall apply as required 
under such program. 

(5) The LPA is responsible for 
ensuring that labor standards 
requirements are applied in accordance 
with this Section. This includes making 
sure that these requirements are in 
contract documents, as well as 
monitoring borrower compliance with 
these requirements. 

§ 510.52 Relocation/displacemenL 

(a) Responsibility of Locality. The 
locality shall administer its section 312 
Rehabilitation Loan Program in a 
manner that minimizes any potential or 
actual involuntary displacement of 
tenants. Wherever it offers the potential 
of minimizing displacement, the locality 
shall require the owner to consider the 
feasibility of carrying out the 
rehabilitation in stages. The locality is 
responsible for assuring compliance 
with the provisions of this section. The 
locality shall annually certify to HUD 
that it will assure compliance with these 
provisions. To pay the cost of relocation 
payments and other relocation 
assistance, the locality may use local 
public funds or funds available under 
the locality’s Community Development 
Block Grant Program. (To use block 
grant funds, the locality must adopt a 
written policy in accordance with 24 
CFR 570.602(c).) The locality may also 
enter into a written agreement with the 
private owner of a project which 
provides for the owner to pay all or part 
of the cost of relocation payments and 
other assistance required under this 
section and/or to reduce the rent 
charged to tenants who are permitted to 
continue in occupancy of a dwelling unit 
in the project. The locality shall 
maintain the records described at 24 
CFR 42.207(e) and 24 CFR 42.225. 

(b) Applicability of Uniform Act. The 
Uniform Relocation Assistance and Real 
Property Acquisition Policies Act of 1970 
(Uniform Act) and HUD implementing 
regulations at 24 CFR Part 42 apply to 
the displacement of certain persons as a 
result of a section 312 Rehabilitation 
Loan provided in connection with an 
Urban Renewal Project or Neighborhood 
Development'Program under Title I of 
the Housing Act of 1949, as amended. 
Code Enforcement under section 117 of 
the Housing Act of 1949, or a 
comprehensive city demonstration 
program under Title I of the 
Demonstration Cities and Metropolitan 
Development Act of 1966. 

(c) Displacement Not Subject to the 
Uniform Act. The provisions of this 
paragraph apply only to approved 
section 312 loan activities that are not 
subject to the Uniform Act. HUD has 
determined that requirements identical 
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to those set forth at 24 CFR Part 42, as 
modified by this paragraph (c). shall 
apply with respect to any tenant (not an 
owner-occupant) who occupies property 
to be rehabilitated with such a section 
312 loan. 

(1) Issuance of Notice to Residential 
Tenants, (i) Except as indicated in 
paragraph (c)(7) below, the locality shall 
issue to each residential tenant either a 
notice of displacement (described at 24 
CFR 42.205) which is effective 
immediately or a notice of right to 
continue in occupancy (described at 
CFR 42,207). The notice shall be issued 
within 30 days after the date of loan 
approval or by such later date as is 
agreed to by the HUD Area Office. If the 
tenant is not issued either of these 
notices within the prescribed time, he or 
she shall automatically be eligible for 
relocation assistance as described at 24 
CFR 42.205(b). 

(ii) Any tenant required by the owner 
to move from the property before 
issuance of a notice as described under 
paragraph (c)(1)(f) of this section, but 
after the date six months prior to 
submission of the section 312 
preapplication (or application, if there is 
no preapplication) to the approving 
officer shall also be issued a notice of 
displacement, unless he or she was 
required to move because of his/her 
breach of an obligation under the terms 
and conditions of the tenancy. The 
notice shall be effective on the date the 
tenant vacated the property. If the 
tenant chooses to relocate again, the 1- 
year period within which the tenant 
must purchase/rent and occupy a 
replacement dwelling (see 24 CFR 
42.451(c)) and the 18-month period for 
filing relocation payment claim(s) shall 
not begin until the tenant has been 
provided a reasonable choice of 
opportunities to relocate to a 
comparable replacement dwelling. If the 
tenant does not choose to relocate 
again, he/she shall be given at least 6 
months in which to file relocation 
payment claim(s). 

(2) Issuance of Notice to 
Nonresidential Tenants. The locality 
shall determine whether or not a 
nonresidential tenant will be required to 
move as a result of an owner’s section 
312 loan. If a nonresidential tenant is 
ordered to vacate the property in 
connection with the rehabilitation or if 
the locality determines that undue 
hardships (e.g., substantial increase in 
rent or costly suspension of operations) 
will result from the rehabilitation, the 
locality shall promptly issue the tenant a 
notice of displacement (described at 24 
CFR 42.205). If a nonresidential tenant i9 
not required to move as a result of the 


rehabilitation, the terms and conditions 
of continued occupancy are matters for 
negotiation between the owner and 
tenant. 

(3) " Initiation of Negotiations. " For 
purposes of determining eligibility for a 
replacement housing payment under 
Subpart G of 24 CFR Part 42, the 
effective date of the notice of 
displacement shall be considered to be 
the “initiation of negotiations." 

(4) Replacement Housing Payment. A 
displaced residential tenant who meets 
the eligibility conditions described in 24 
CFR 42.451 is entitled to a replacement 
housing payment to help him or her rent 
or buy a replacement dwelling. Any 
such tenant who chooses to buy a 
replacement dwelling, shall receive a 
downpayment assistance payment 
computed under 24 CFR 42.455. Any 
such tenant who chooses to rent a 
replacement dwelling is entitled to a 
rental assistance payment computed in 
accordance with 24 CFR 42.453, unless a 
Public Housing Agency administering 
the section 8 Existing Housing Program 
(24 CFR Part 882) determines in 
accordance with the section 8 eligibility 
criteria in 24 CFR Part 889 and selection 
criteria described in its Administrative 
Plan approved by HUD that the 
displaced tenant can be issued a 
Certificate of Family Participation under 
that program. Assistance through the 
section 8 Existing Housing Program can 
only occur when (i) the tenant has 
voluntarily selected a replacement 
dwelling which meets the housing 
quality standards and other 
requirements of that program, and (ii) 
the landlord of the replacement dwelling 
unit is willing to participate in the 
program. If the tenant elects to rent a 
replacement dwelling that cannot be 
assisted under the section 8 Existing 
Housing Program, he/she must be 
offered the rental assistance payment 
described at 24 CFR 42.453. (If an 
eligible tenant voluntarily selects a 
rental unit that meets the section 8 
requirements and the owner is willing to 
participate in the Existing Housing 
Program but the tenant refuses to apply 
for and accept an available certificate, 
the tenant is not entitled to a rental 
assistance payment. However, the 
tenant remains eligible for a moving 
expense payment computed as 
described at 24 CFR 42.303 or 24 CFR 
42.353). 

(5) Modifications to Notice of Right to 
Continue in Occupancy. A residential 
tenant who receives a notice of right to 
continue in occupancy (described at 24 
CFR 42.207) is assured, among other 
things, that he or she will have the right 
to continue in occupancy in the property 


for a period of at least four (4) years. 

The owner must explain these rights to 
the tenant. The terms and conditions of 
continued occupancy must be set forth 
in a lease which is offered to the tenant. 
The lease, including renewal options, if 
any, shall run for a continuous period of 
at least four (4) years. The rent under 
such a lease shall be in accordance with 
this paragraph, and the other terms and 
conditions of the lease shall be as 
customary in the jurisdiction. In 
addition, the lease shall give the tenant 
the unilateral right to cancel the lease on 
thirty (30) days advance written notice if 
he or she wishes to vacate unless State 
or local law requires a longer notice 
period. In order to benefit from the 
protections of this rule, the tenant must 
agree to enter into the lease within a 
reasonable period after completion of 
the rehabilitation work. The procedures 
for an automatic notice of displacement 
described at 24 CFR 42.205(b) and 24 
CFR 42.207(a)(4) shall not apply. In 
addition, the provisions at 24 CFR 
42.207(a)(2) governing the tenant’s 
maximum monthly housing cost (rent 
and estimated utility charges) during the 
4-year period are modified to read as 
follows: 

(i) During the first year of the four- 
year period, the tenant's monthly 
housing cost shall be established at a 
level that does not exceed the greater of: 

(A) Twenty-five percent (25%) of the 
gross income of all adult members of the 
household, or 

(B) One hundred and five percent 
(105%) of the tenant's monthly housing 
cost (rent and utility charges) for the 
unit six months prior to issuance of the 
notice of right to continue in occupancy. 
However, this provision does not 
preclude the owner of the building from 
requiring the tenant to pay directly to 
the utility company the cost of utilities 
which are separately metered after 
rehabilitation. The co9t of any such 
separately metered and tenant-paid 
utilities shall be excluded from the 105% 
computation. 

(ii) At the end of the first, second and 
third years, the monthly housing cost 
may be increased. The monthly 
increase, however, shall not exceed the 
sum of (A) the monthly increase in the 
owner’s costs for utility charges and 
property taxes over the previous year, 
plus (B) five percent (5%) of the monthly 
contract rent (exclusive of utility costs) 
charged during the prior year. 

(6) Waiver of Right to Continue in 
Occupancy. Nothing in these regulations 
shall prevent a fully informed tenant, 
who will not be required to relocate 
permanently, from waiving his/her right 
to be issued a notice of right to continue 
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in occupancy. The waiver shall be in a 
format prescribed by HUD. 

(7) Ineligible Tenants. Under the 
following circumstances, the tenant is 
neither entitled to a notice of 
displacement nor a notice of right to 
continue in occupancy, nor will he or 
she receive relocation assistance: 

(i) The tenant occupies a dwelling and 
the total cost of the rehabilitation work 
(Financed by a Section 312 loan or other 
source) that is allocable to the tentant's 
unit does not exceed $2,500 and the 
locality determines that the tenant will 
not be required to move because of the 
rehabilitation. In a building of two or 
more units, the cost allocable to the 
tenant's unit includes the pro rata share 
of the cost of work done to common 
elements of the property. 

(ii) The tenant moves to the property 
after submission of the loan application 
and is notified in writing prior to 
execution of the lease about the 
proposal and its effect on him or her. 

Subpart E—Loan Processing and 
Administration 

§510.70 General. 

(а) Responsibilities of Locality . 
Localities participating in the Section 
312 Program shall be responsible for 
performing the following program 
functions in accordance with applicable 
law, this Part and other applicable 
Federal regulations and executive 
orders and any further requirements 
contained in program forms, legal 
documents, and Handbooks: 

(1) Selecting eligible areas in which to 
use the loan funds made available by 
the Secretary, consistent with§ 510.22. 

(2) Selecting income groups and 
property types on which to focus the 
available loan funds, as described in 
510.2 and 510.24. 

(3) Recommending approval of loan 
applications to HUD, or approval of 
loans under an agreement entered into a 
described in § 510.72, Local Approval 
Authority. 

(4) Disapproving loan applications. 

(5) Publicizing the availability of 
Section 312 loan funds in active eligible 
areas. 

(б) Providing program information and 
application assistance to potential loan 
applicants. 

(7) Processing of loan applications 
which includes, but is not limited to, 
obtaining credit reports, employment, 
income verifications, title evidence, 
appraisals and other pertinent 
information. 

(8) Making sound loan underwriting 
decisions on loan applications pursuant 
to 510.82. 


(9) Assuring that cost estimates, work 
write-ups and detailed specifications for 
Section 312-assisted rehabilitation work 
are prepared properly and preparing the 
documents, where necessary. 

(10) Preparing rehabilitation contract 
documents and, where necessary, 
completing formal competitive bidding 
procedures. 

(11) Assisting the borrower in 
selecting qualified contractors. 

(12) Completing loan settlement in 
accordance with HUD requirements and 
assuring a valid and enforceable Section 
312 loan. 

(13) Maintaining a rehabilitation 
escrow account. 

(14) Performing interim and final 
inspections of the rehabilitation work. 

(15) Assisting in resolving disputes 
between the contractor and the 
borrower. 

(16) Assuring that the rehabilitation 
financed in whole or in part by the 
Section 312 Program meets minimum 
property rehabilitation standards for the 
area. 

(17) Completing loan closeout, 
including the proper disposition of all 
funds in the rehabilitation escrow 
account in accordance with HUD 
requirements. 

(18) Assisting HUD in contacting and 
counseling borrowers who have become 
delinquent in making payments on their 
loans. 

(19) Assuring that the other Federal 
requirements noted in Subpart D are 
satisfactorily implemented. 

(b) Designation of LPA. The locality 
shall designate a local processing 
agency ("LPA”) as its lead agency in 
administering the Section 312 program 
for the locality. The LPA shall be a part 
of the locality's governmental structure, 
unless the locality lacks legal capacity 
to perform the functions listed in 
paragraph (a) of this Section, in which 
case the LPA may be a separate, 
special-purpose unit of local 
government. Insofar as practicable 
under the governmental organization of 
the locality, the LPA shall have the 
authority and responsibility to 
coordinate or perform all of the 
locality's responsibilities under the 
Section 312 loan program, including 
those listed in paragraph (a) of this 
Section. As stated in Section 510.72, the 
Local Loan Approval Agreement shall 
be between HUD and the locality (and 
the Approving Officer shall be an 
employee of die locality), unless the 
locality lacks legal capacity to enter into 
the Local Loan Approval Agreement 
with HUD. in which case the agreement 
shall be between HUD and the LPA. 

(c) Contracting by the LPA. As 
permitted by State and local law, the 


LPA may contract with individuals or 
private nonprofit or for-profit 
organizations, including Financial 
institutions, to perform all or any of its 
functions in connection with the Section 
312 loan program, except for loan 
approval. If the contract is funded in 
whole or in part by CDBG funds 
pursuant to 24 CFR 570.202(c)(4) or 
570.206, all applicable requirements of 
24 CFR Part 570 apply to the contract, 
including §§ 570.201(g), 570.307 (g) and 
(i) and 570.507. If the contract or activity 
is funded with Section 312 funds by 
inclusion of an amount in the approved 
loan to compensate the contractor for 
the contractor’s services, the 
requirements of 24 CFR Part 570 and 
OMB Circular A-102 (REV) do not apply 
to the contract or activity. 
Notwithstanding any contract entered 
into by the LPA, HUD will hold the 
locality and LPA responsible for 
compliance with this Part, the 312 
Handbook, program forms and legal 
documents, and any other applicable 
statutes and regulations, as fully as if 
the locality or LPA itself had performed 
the contract. Where the terms "locality" 
or "LPA" are used in this Part, they 
include any contractor with the locality 
or LPA which performs services related 
to the Section 312 loan program. 

§ 510.72 Local approval authority. 

(a) Agreement. Section 312 
rehabilitation loans may be approved by 
a HUD Approving Officer or by the 
locality under a Local Loan Approval 
Agreement between HUD and the Chief 
Executive Officer of the locality, unless 
the locality lacks legal capacity to enter 
into such an agreement with HUD, in 
which case the agreement shall be 
between HUD and the LPA. Loans 
approved under a Local Loan Approval 
Agreement are contingent upon fund 
availability, and HUD shall retain final 
commitment (obligation) authority. 

(1) The Local Loan Approval 
Agreement shall be in form prescribed 
by HUD and shall specify a Local 
Processing Agency (LPA) within the 
locality to process the loans, and an 
Approving Officer to approve or 
disapprove the loans. 

(2) The Agreement shall also specify 
the type of loans for which the locality 
will have local approval authority. 

(3) The locality shall furnish to HUD 
information on the LPA which has been 
designated to process Section 312 loans, 
and the Approving Officer who will 
make the approval/disapproval 
decisions. 

(4) The determination of whether an 
LPA is qualified to process and the 
Approving Officer to approve 
rehabilitation loans shall be made by 
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the HUD Area Office Manager. The 
person selected as Approving Officer 
must have supervisory or executive 
level responsibilities within the locality, 
or within an LPA if the locality lacks 
legal capacity to accept responsibility of 
loan approval. The person shall also 
have a total familiarity with the section 
312 program requirements and policies, 
with rehabilitation financing standards, 
and with conventional underwriting 
principles. However, the person shall 
not exercise any direct section 312 loan 
processing responsibilities. The locality 
or LPA. as applicable, may designate an 
alternative Approving Officer who will 
act in the Approving Officer’s absence, 
also subject to HUD approval. No 
individual may serve as Approving 
Officer unless mentioned in the 
Agreement. 

(5) Once the LPA and Approving 
Officer are found acceptable, HUD will 
prepare the Agreement with the locality. 

(6) The Agreement once concluded 
with the locality shall remain in effect 
until cancelled by HUD or the locality 
pursuant to the terms of the Agreement 

(b) Performance Monitoring. Periodic 
monitoring of the locality and LPA’s 
performance shall be undertaken by the 
Area Office staff in accordance with the 
requirements of 5 510.154. Failure to 
abide by this Part or any other HUD 
program requirement in the operation of 
the local section 312 program may result 
in: 

(1) Cancellation of the Agreement and 
withdrawal of local approval authority; 

(2) Temporary suspension of all or 
part of the local approval authority until 
corrective measures are taken; and/or 

(3) Other actions as described in 
§ 510.156 or the Agreement. 

(c) Agreement Required. All 
participating localities committing 
$200,000 or more annually in General 
Use and/or Urban Homesteading 
rehabilitation loans for any previous 2- 
year period shall be required to assume 
local approval authority for at least 
single-family loans within 18 months of 
the effective data of this regulation. 
Failure to meet this requirement may 
result in either a reduction of loan fund 
allocation or in total withdrawal of loan 
funds. All other participating localities 
may assume local approval authority if 
they have demonstrated their capacity 
to carry out either a CDBG 
rehabilitation loan program or a local 
section 312 Loan Program as described 
in § 510.70(a). 

§ 510.74 Property appraisal. 

(a) An appraisal is required for every 
single-family residential property to be 
rehabilitated under the section 312 
program where the loan exceeds $27,000, 


and for every multifamily, 
nonresidential and mixed-use loan in 
order to determine the value of the 
security available for repayment of the 
loan. 

(b) Residential For residential 
property on which the loan amount will 
exceed $27,000, an as-is appraisal is 
required. This appraisal represents the 
price a property will bring on the open 
market given its current condition, its 
adaptability, and the availability of 
conventional financing. 

(c) Nonresidential. For a 
nonresidential property, the appraisal 
shall be an estimate of the fair market 
value of the property after 
rehabilitation. 

(d) Mixed-Use. For mixed-use 
property, the appraisal shall include the 
as-is value for the entire property and 
the estimated fair market value of the 
nonresidential portion of the property 
after rehabilitation. 

(e) Appraisal responsibility. The LPA 
shall arrange for appraisals by HUD- 
approved appraisers on properties 
involving loans of $250,000 or more. For 
loans of less than $250,000, the 
appraisals shall be made either by 
qualified local staff or by fee appraisers. 
The LPA shall maintain adequate 
documentation to support the 
qualifications of the appraiser and the 
adequacy of the appraisal. 

9 510.76 Financial verifications. 

(a) Forms of Verification. The 
financial capability of the applicant 
shall be verified by the LPA for the 
purpose of making the required 
determinations under § 510.82(a)(3) 
concerning the ability to repay the 
rehabilitation loan. Financial 
verifications shall be satisfactorily 
completed either by using the financial 
verification forms developed by HUD or 
other types of documentation acceptable 
to HUD. In all cases, data must be 
adequate to make a sound credit 
decision. 

(b) Compliance with other Federal 
Requirements. Financial verification 
under this section is subject to 

§ 510.50(e) of this Part, Right to 
Financial Privacy Act. The disclosure of 
information identifiable as pertaining to 
individual section 312 applicants and 
recipients is subject to 9 510.50(d) of this 
Part, Freedom of Information and 
Privacy Acts. 

9 510.78 Rehabilitation contract 
development 

The borrower, as described in 
9 510.80, may act as his or her own 
contractor or may hire a recognized 
general contractor, who has a license 
where applicable, with an established 
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record of satisfactory performance as a 
general contractor for the types and 
level of proposed construction 
applicable to the property to be 
rehabilitated. 

(a) Contract requirements. Where the 
borrower is hiring a generaPcontractor, 
a written contract between them shall 
be required. At a minimum, the contract 
shall include: 

(1) The detailed description of the 
work to be performed; 

(2) The bid and proposal of the 
contractor where formal bidding is 
involved or a price with an itemized 
breakdown of cost where negotiation is 
used; 

(3) The times within which 
performance and payment are required; 

(4) All other provisions necessary to 
describe the responsibilities of both the 
borrower and the contractor, including a 
one-year warranty on all work 
performed; and 

(5) All provisions necessary to comply 
with the Federal statutes and 
regulations which apply to Section 312 
construction contracts, including labor 
standards (510.50(o)), Executive Order 
11246 (510.50(f)(4)), Section 3 of the 
Housing and Urban Development Act of 
1968 (510.50(f)(5)), and lead-based paint 
(510.50(1)). 

(b) Contract development. The LPA 
shall provide technical assistance in 
contract development as described in 
this 9 510.78(b). 

(1) Determining the scope of work and 
cost estimates. While preliminary code 
enforcement inspections and notices of 
violations are not required by HUD, the 
work write-up shall include all work 
necessary to meet the Property 
Rehabilitation Standards for the eligible 
area in which the property is located. In 
assuring that this requirement is met, the 
LPA must make at least one mandatory 
site visit to the property. 

Any rehabilitation work necessary to 
comply with handicapped accessibility 
requirements (510.50(m)), historic 
preservation and environmental 
standards (510.50(g)(k)), cost effective 
energy conservation standards 
(510.50(n)), and to treat identified 
immediate lead-based paint hazards 
(510.50(1)) shall also be included. Finally, 
the work write-up shall also include all 
the work necessary to provide the 
Government with a property sound 
enough to qualify as an acceptable 
financial risk. For work estimated to 
cost $27,000, or less, the borrower in 
conjunction with a contractor may 
provide a detailed work write-up and 
costs will be verified by the LPA. For 
work estimated to cost more than 
$27,000, except in cases where the 
owner serves as contractor, the 
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contractor may not prepare the work 
write-up. In such cases, the work write¬ 
up will be prepared by the LPA or by the 
borrower with assistance from an 
independent third party such as an 
architectural, engineering or building 
inspection firm which may prepare all or 
a portion of the detailed work write-up 
and cost estimate. In all cases in which 
the LPA does not prepare the work 
write-up. the LPA shall assure that the 
planned scope of work corrects all PRS 
deficiencies, complies with the Federal 
requirements cited above, and that the 
cost is reasonable. 

(2) Obtaining contractors 1 bids and 
proposals. Prior to loan approval, firm 
bids shall be obtained, or an agreement 
with the borrower developed pursuant 
to 510.80(b), for all work included in the 
work write-up, whether financed by the 
section 312 loan or by supplementary 
financing. For rehabilitation estimated 
to cost over $27,000, the contractor (if 
other than the borrower) shall be 
selected by formal competitive bidding, 
under written procedures developed by 
the LPA. Rehabilitation projects 
estimated to cost less than $27,000 may 
utilize negotiation to select a contractor. 
The borrower and the LPA are 
encouraged, but not required, to 
negotiate with more than one contractor. 
Negotiations may also be used when 
competitive bidding is infeasible or 
unreasonable for projects over $27,000, 
with the approval of the HUD Area 
Manager. 

(3) Contractor selection. The borrower 
is responsible for selection of the 
contractor. The borrower shall select a 
contractor at a price which is not in 
excess of 110 percent of the LPA cost 
estimate for the work. If the borrower 
wishes to select a contractor whose bid 
is in excess of 110 percent of the LPA’s 
cost estimate for the work included, the 
borrower may do so, provided that the 
borrower escrows at time of settlement, 
or provides a letter of commitment 
pursuant to § 510.86(b), for 
supplementary financing in the amount 
by which the contract price exceeds 110 
percent of the LPA estimate. In order to 
assure HUD, as lender, of the 
contractor’s qualifications and of 
compliance with the Federal 
requirements cited in paragraph (b)(1) of 
this Section, the LPA shall concur in the 
award of all contracts. Prior to 
concurrence, the LPA shall assure that 
each contractor has adequate worker’s 
compensation, comprehensive public 
liability, and property damage 
insurance. The LPA shall apply 
standards for approval of contractors in 
a manner which complies with 

§ 510.50(f). Also the locality shall 


encourage the participation in the 
Section 312 program by small local 
contractors and socially and 
economically disadvantaged contractors 
including contractors owned or 
controlled by members of minority 
groups or women by helping to reduce 
their problems with insurance, bonding, 
credit, or skills training. CDBG funds 
may be used for this purpose, to the 
extent permitted by 24 CFR 570.206. 

(4) Contract preparation and award. 
The LPA shall prepare the contract and 
assist the borrower in its execution. The 
LPA shall assure that, to the extent 
possible under State and local law, the 
timing of execution of the contract or 
issuance of the proceed order is 
arranged so that the lien of the Section 
312 loan will have priority over 
mechanics liens resulting from work 
financed by the Section 312 loan and 
any supplementary financing. 

§ 510.80 Borrower as contractor. 

(a) Non-Professional Contractor. (1) 
Rehabilitation work on any eligible 
property may be undertaken by the 
borrower, including cooperatives, 
corporations or partnerships, using their 
own labor, by acting as a general 
contractor and supervising the hiring 
and work of all subcontractors; by 
performing some of the work 
themselves; or by some combination of 
these methods. Where subcontractors 
are utilized in part, the borrower shall 
have separate written contracts with 
each subcontractor performing work 
which shall include those provisions 
listed in 5 510.78(a). 

(2) Self-Help Agreement For those 
portions of the work to be accomplished 
by the borrower, either by his/her own 
labor, or by acting as a general 
contractor, an agreement shall be 
executed between the LPA and the 
borrower which sets forth the minimum 
conditions for accomplishing the work. 
This Self-Help Agreement shall contain: 

(i) The specifications and scope of 
work to be done by the borrower and by 
subcontractors; 

(ii) A reasonable time schedule for 
completion; 

(iii) Alternate means of accomplishing 
the work if the borrower is unable or 
unwilling to do so; 

(iv) A method of selecting and 
managing subcontractors; 

(v) Costs for materials and equipment 
to be used by the borrower and for the 
work to be done by subcontractors; 

(vi) Provisions necessary to comply 
with applicable Federal, State and local 
requirements; and 

(vii) Sanctions to be applied if the 
work is not completed properly or is 
unduly delayed. 


(3) Technical Assistance. The LPA 
shall provide technical assistance as 
described in § 510.78(b)(1) for 
determining the scope of work and cost 
estimate, clearly differentiating the work 
which will be completed by the 
borrower from the work which will be 
completed by subcontractors. 
Construction assistance, in the form of 
counseling and guidance to the borrower 
on construction techniques, may be 
provided by the LPA or its designee as 
necessary. A written contract between 
the borrower and each subcontractor is 
required and shall be reviewed by the 
LPA prior to the approval of the loan. 
The LPA shall inspect and ensure the 
proper installation of materials and 
equipment. During the progress of the 
work of each subcontractor, 10 percent 
of payment will be retained. However, 
upon satisfactory completion of an 
individual subcontract, the entire 
amount due may be released from the 
rehabilitation escrow account, except 
where State or local law provides 
otherwise. 

(4) Compensation to borrower. For 
work accomplished directly by the labor 
of the borrower, the rehabilitation loan 
amount shall not include funds to pay 
the borrower or family members for 
their labor. Disbursements from the 
rehabilitation escrow account for 
specified materials and equipment may 
be made only after proper installation. 

In addition, no compensation allowance 
may be made to the borrower from loan 
proceeds for his/her performance of the 
function of general contractor. However, 
subcontractors who are under contract 
with the borrower, acting as general 
contractor, may include profit and 
overhead in their bid amounts. 

(5) Contingency factor. For 
rehabilitation loans utilizing the self- 
help process, the Area Manager may 
authorize up to a 15 percent 
contingency, if appropriate, as an 
includable cost under Section 510.38. 

(b) Professional contractor^ 1) Self- 
Help Agreement. Where the borrower is 
a recognized general contractor, who 
has a license where applicable, with an 
established record of satisfactory 
performance as a general contractor for 
the types and level of proposed 
construction as described in this Part, an 
agreement between the borrower and 
LPA shall include at minimum those 
provisions cited in Section 510.78(a). 

(2) Work Write-up and Cost Estimate . 
Where the borrower is a building 
professional and is serving as a general 
contractor, the borrower, the LPA or a 
third party may provide the work write¬ 
up. For loans of $27,000 or under, the 
LPA shall verify the proposed cost as 
being not more than 110 percent of the 
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LPA's estimate of the amount described 
in paragraph (b)(3) of thi9 Section 
(including overhead allowance). For 
loans over $27,000 where the work 
write-up is prepared by the borrower, 
the LPA shall require an independent 
co9t estimate by a qualified third party 
selected by the LPA and agreed upon by 
the applicant. It is anticipated that those 
requested to prepare the cost estimate 
will generally be building inspection 
firms, architectural and/or engineering 
firms, or other general contractors. The 
party preparing the estimate shall have 
no interest in the property beyond his or 
her fee, which shall be paid by the 
applicant and is an eligible loan 
expense. 

(3) Compensation to Borrower. No 
compensation allowance, or profit, may 
be made to the borrower from loan 
proceeds for his/her performance of the 
function of general contractor. However, 
the borrower/professional contractor 
may receive an overhead allowance of 
10 percent of the following: the total of 
the cost of all the subcontractor’s 
contracts plus the cost of materials and 
labor for those portions of the work to 
be performed by the contractor’s 
employees. 

(c) Timing of Commencement of 
Work. To the extent possible under 
State and local law, the LPA shall 
assure that the timing of execution of 
the self-help agreement or issuance of 
proceed order is arranged so that the 
lien of the Section 312 loan will have 
priority over mechanics liens resulting 
from work financed by the Section 312 
loan and any supplementary financing. 

§ 510.82 Loan Approval: Required 
Determinations. 

The Approving Officer, In connection 
with approving a Section 312 
rehabilitation loan subject to HUD fund 
availability and the LPA or locality (as 
applicable) in recommending approval 
of a Section 312 loan, shall underwrite 
the loan and make the following specific 
determinations: 

(a) The loan is an acceptable risk, 
taking into consideration: (1) The need 
for the rehabilitation. 

(2) The security available for the loan. 
While all Section 312 loans must be 
secured as stated in § 510.42 and must 
be within the maximum loan amounts 
set forth in 5 510.36, under this 
paragraph the borrower’s equity in the 
property and the lien position of the 
Section 312 loan as shown by the title 
evidence shall be considered for 
underwriting purposes. The following 
provisions shall be utilized where 
applicable to improve the security 
available for the loan: 


(i) In cases in which a corporation is 
the borrower, the authorized Officer of 
the corporation shall execute the 
promissory note and mortgage on behalf 
of the corporation. When there is little 
or no net worth in a corporation beyond 
the property involved in the loan or 
there are other factors associated with 
the loan application which make the 
loan a questionable underwriting risk, 
the Approving Officer shall require a 
corporate officer or a principal 
stockholder to personally guarantee the 
Section 312 loan and to co-sign the 
promissory note. The assets of the 
personal signatory must be sufficient to 
add materially to the security of the 
loan. 

(ii) In cases of individual ownership, 
joint ownership or when a partnership 
or trust is the borrower, the Section 312 
loan shall be considered a recourse loan 
and ail partners or trustees, corporations 
and individuals shall assume personal 
liability for repayment of the Section 312 
loan. This requirement includes limited 
partners who shall also assume personal 
liability by co-signing the note a9 a 
borrower or by personally guaranteeing 
the loan. 

(iii) Any personal guarantee or 
endorsement by an individual shall not 
relieve the partnership, trust or 
corporate applicant from being required 
to secure the Section 312 loan with a 
mortgage or deed of trust on the 
property to be rehabilitated. 

(3) The ability of the applicant and/or 
an investment project to repay the loan. 
Thi9 shall include consideration of the 
applicant’s history of debt repayment as 
well as the actual sources and amounts 
comprising the applicant’s income and/ 
or investment project income and 
expenses. In cases where an investor- 
owned property only marginally 
produces enough income to cover 
expenses and the loan repayment, the 
applicant's strong financial condition 
and ability to repay the loan may 
support a finding of acceptable risk. 

(4) The sufficiency of funds for 
rehabilitation. This consideration means 
assurance that funding from the Section 
312 loan and any supplemental financing 
will be sufficient to finance all 
rehabilitation which is required by the 
rehabilitation loan agreement between 
HUD and the borrower. 

(b) The applicant is unable to secure 
the necessary funds to finance the 
required rehabilitation from other 
sources upon comparable terms and 
conditions. ’’Other sources” in this 
context refer to conventional financing 
and do not include other Federal, State 
or local funding programs providing 
rehabilitation financing, such as CDBG. 


(c) The loan complies with all other 
requirements of this Part 

(d) Loans which do not meet these 
standards shall be disapproved and the 
applicant informed under the provisions 
of the Equal Credit Opportunity Act of 
1976, pursuant to § 510.50(f)(6). 

$510.84 Loan Settlement. 

(a) Loan settlement. Loan settlement 
of Section 312 rehabilitation loan funds 
shall be accomplished by the LPA 
according to the following procedures: 

(1) Prepare and have the borrower 
execute the rehabilitation loan 
agreement, the promissory note and 
mortgage, deed of trust, or other loan 
security instrument as required by 
Section 510.42; 

(2) Prepare and have the borrower 
execute the Rent Regulatory Agreement 
if required under 9 510.102; 

(3) Take actions to assure that 
settlement complies with Truth-in- 
Lending Requirements (510.50(a)) and 
Real Estate Settlement Procedures (if 
refinancing a land sales contract is 
involved. § 510.50(b)). 

(4) Ensure that necessary and 
adequate insurance policies such as fire, 
flood, disaster and extended coverage 
are in force and all taxes, special 
assessments and ground rents are paid 
to date of loan settlement and provision 
is made for payment of these items 
during construction and for collection of 
monthly escrow payments for these 
items unless a lender with a senior 
position is collecting such escrows; 

(5) For refinancing, ensure that a full 
statement of amounts due for all loans 
or mortgages to be refinanced is 
available; 

(6) Advise the borrower of the loan 
repayment schedule including escrow 
accounts, the servicer’s name and 
address, and the date the first loan 
payment is due; 

(7) Inform the borrower that the 
rehabilitation loan agreement will 
become a legally binding contract, 
effective after the full discharge of 
rescission rights under the Truth-in- 
Lending Act, if applicable; 

(8) Have the LPA’s counsel participate 
as may be necessary to assure the legal 
enforceability of the loan documents 
and the priority of the lien of the loan 
security instrument in accordance with 
the approved loan application; 

(9) If the cost of rehabilitation work 
exceeds the amount of the loan 
approved, then supplemental financing 
from the borrower or legally-binding 
commitments of such financing from 
other parties shall be provided at loan 
settlement, as required by 510.86(b). 

(b) Post-settlement. After settlement, 
the LPA shall ensure that: 
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(1) Section 312 loan documents are 
immediately and properly recorded; 

(2) Documentation is obtained of 
completion of refinancing in accordance 
with correct legal procedure for the 
jurisdiction. 

(3) All loan funds are disbursed from 
the rehabilitation escrow account 
properly pursuant to 5 510.86. 

(4) Within the time prescribed by 
HUD, all appropriate documentation is 
forwarded to the HUD Area Office; the 
necessary loan documents are sent 
directly to the servicer, as specified by 
HUD. 

§ 510.86 Management of rehabilitation 
escrow account 

(a) Accounts. The LPA shall maintain 
one or more accounts with cash 
depository institutions for all 
rehabilitation escrow account funds, as 
well as for supplemental funds provided 
by the borrower. The account(s) shall be 
separate and distinct from all other 
accounts maintained by the LPA and 
shall be for the sole purpose of 
depositing rehabilitation escrow account 
funds. The accounts will be non-interest 
bearing. LPAs are encouraged to open 
accounts in minority lending institutions 
and/or institutions that promote and 
support, by lending practice, the 
localities* community development 
objectives. 

(b) Supplemental financing. 
Supplemental financing which is 
provided by means of a commitment 
from a lending institution, or a grant or 
loan from other Federal, State, public or 
private sources may either be deposited 
in the escrow account or be applied 
directly to payment for the rehabilitation 
work. If applied directly, such financing 
shall be set aside for the rehabilitation 
work under a legally-binding 
commitment provided at loan settlement 
and shall either be used in full prior to 
any disbursements being made from the 
escrow account or both private and 
public funds shall be drawn upon 
jointly. For supplemental financing 
provided in cash by the borrower, it 
shall be deposited in the escrow account 
at or prior to loan settlement to assure 
its availability for the rehabilitation 
work. A loan approval made in reliance 
on the availability from any source of 
supplemental financing for any portion 
of the rehabilitation work included in 
the approved loan amount is subject to 
the condition that such financing will be 
legally committed at loan settlement as 
required by this paragraph. If such 
financing is not available at settlement, 
loan approval may be cancelled by the 
LPA. 

(c) Disbursements. (1) Disbursements 
from the rehabilitation escrow account 


shall be by check, and checks shall be 
issued directly to the contractor or other 
payee based upon a voucher system. 

The voucher shall include a request for 
payment from the payee, and such 
payment from the escrow account shall 
be authorized by both the borrower and 
the LPA executing the voucher. At loan 
settlement vouchers are not required; 
payments due at settlement as described 
in § 510.38 shall be paid by check which 
is made payable jointly to the borrower 
and payee. The disbursement to the 
payee will occur by endorsement of the 
check by the borrower. In case of a 
default prior to completion of 
construction under the Section 312 
security instrument, HUD may order 
disbursement from the rehabilitation 
escrow account in order to complete 
construction, if determined necessary by 
HUD in order to protect its security 
interest. 

(2) If the rehabilitation costs are less 
than anticipated and unutilized funds 
remain in the account, such funds may 
be disbursed in the following order 

(i) to the borrower, as a 
reimbursement for supplementary 
financing originally made available as a 
cash deposit in the escrow account (but 
in no instance shall the reimbursement 
be in excess of the cash deposit made 
by the borrower); 

(ii) to reduce the principal amount of 
the supplemental loan, up to the 
principal amount of any supplemental 
financing made available through 
conventional financing or other Federal, 
State or local rehabilitation loan 
programs; and 

(iii) to reduce the principal amount of 
the Section 312 loan. 

(d) Cost overruns. If the rehabilitation 
costs are greater than anticipated, and 
the scope of work cannot be decreased, 
the additional funds needed shall be 
obtained from the borrower and 
immediately deposited in the 
rehabilitation escrow account. However, 
if the reasons for the cost overrun were 
clearly beyond the control of the 
borrower and supplemental financing 
cannot be timely obtained from any 
reasonably available source, then a new 
loan application for the total adjusted 
rehabilitation cost may be processed 
and approved, subject to availability of 
funds from HUD and applicability of 
loan limits. 

(e) Fund accountability. The Secretary 
and the Comptroller General of the 
United States, or their designees, shall 
have access, for the purpose of audit 
and examination, to the books, 
documents, and records of the locality 
and the LPA, or its agent or contractor, 
related to the administration of the 
Section 312 Loan Program. Records shall 


be retained for the life of the loan or for 
such shorter period as may be 
prescribed by the Secretary. 

9 510.88 Inspection monitoring and 
progress payments. 

(a) Inspections. (1) Progress and final 
payments to the contractor, or to the 
materials supplier where a line of credit 
is established in the case of self-help 
projects, shall be approved by the LJPA 
only after the work has been inspected 
and found to be in compliance with the 
contract and with the PRS. 

(2) The LPA is responsible for 
securing inspections on all properties 
where the Section 312 loan amount is 
less than $250,000. 

(3) On properties with Section 312 
loans of $250,000 or more, HUD or a 
HUD-approved inspector and the LPA 
staff shall make joint inspections, as 
agreed upon by them. 

(b) Holdback. (1) A holdback of 10 
percent of the value of the work 
completed for each progress payment to 
the general contractor, the borrower and 
subcontractors under self-help/sweat 
equity loans is required during 
construction. Upon inspection and 
certification of completion in 
accordance with the contract and 
applicable PRS, the final construction 
payment, including the holdback 
amount, may be approved by the LPA. A 
holdback higher than 10 percent may be 
utilized by the LPA to ensure 
construction is completed satisfactorily. 

(2) A holdback of 5 percent may be 
approved on a case-by-case basis by the 
Area Manager if: 

(i) The likelihood of construction 
completion is not jeopardized; 

(ii) Local progress inspections are 
thorough and accurate; and 

(iii) The borrower/contractor obtains 
a performance guarantee, performance 
bond, or letter of credit satisfactory to 
the Area Manager. 

(c) Payments. For progress and final 
payments that the LPA is required to 
approve after inspection, in accordance 
with this Section, the LPA shall process 
a disbursement from the rehabilitation 
escrow account as provided in 

§ 510.86(c). After a final inspection 
determines that the rehabilitation work 
has been completed, the LPA shall 
obtain a release of liens from the 
contractor and all subcontractors, and a 
copy of each warranty on the work. Any 
work not completed in accordance with 
the construction contract and PRS shall 
be corrected by the contractor, or else 
no payment shall be authorized by the 
LPA. 

(d) Monitoring. The LPA, to the 
maximum extent feasible, shall cause 
the contractor to correct any 
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deficiencies in work covered under the 
contract within the one year warranty 
period. 

Subpart F—Special Requirements 
Applicable on Multifamily Loans, 
Mixed-use Properties With More Than 
Five Units, and Single-Family, Investor- 
Owned Properties 

§510.100 General—Multifamily. 

(a) Assurances. The locality shall 
certify in the loan application that: “The 
property is located in a low- and 
moderate-income area as described in 
24 CFR 570.302(d)(2)(f) or at least 51 
percent of the property’s initial tenants 
after rehabilitation will be low- and 
moderate-income. The loan is consistent 
with the locality’s current community 
development and housing plan 
developed pursuant to 24 CFR 570.304.” 

(b) Maximum unit exception. No 
Section 312 loan shall be made on a 
property having 100 or more units after 
rehabilitation, unless HUD determines 
that the loan is essential to meet the 
community development needs of a 
neighborhood and alternative sources of 
financing are not available. The Area 
Manager is hereby authorized to grant 
an exception to the 99 unit limit, based 
upon a written request from the locality 
including clear evidence of the 
importance of the specific project to the 
community development needs of the 
eligible area in which the property is 
located. The Area Manager is 
authorized to approve the locality’s 
request, if the Area Manager finds that: 

(1) The rehabilitation of the project 
will provide needed housing units for 
low- and moderate-income tenants, or 

(2) The revitalization of the target 
area would be significantly hindered if 
the property were not rehabilitated. 

(3) Under either (1) or (2) above, 
alternate sources of financing which 
would be adequate for the specific 
project are not available. 

§510.102 Rent regulatory agreement 

(a) Agreement. A Rent Regulatory 
Agreement shall be executed at loan 
settlement for all multifamily and 
investor-owned single-family properties 
rehabilitated with Section 312 funds, for 
the purpose of limiting the rate of return 
to the borrower through increased rents 
caused by the rehabilitation of the 
property over the first 5 years of the 
loan commencing on the completion of 
rehabilitation work. Such an agreement 
shall be between the borrower and the 
United States of America acting by and 
through the Secretary of Housing and 
Urban Development and shall be 
executed by the HUD Area Manager or 
his/her designee on behalf of the 


Secretary. The agreement shall be In a 
form prescribed by HUD and shall 
include, among other loan information: 

(1) The total monthly rents that may 
be charged for all dwelling units in the 
property computed in accordance with 
paragraph (b) of this Section: 

(2) A provision to allow increases in 
such total monthly rents to cover 
increases in operating costs, including 
property taxes, insurance, utilities, 
maintenance, and other reasonable 
costs. Such increases in costs shall be 
documented in the files of the borrower, 
to be maintained for HUD inspection at 
its option for a period of 2 years 
following the expiration of the 
agreement. The borrower shall notify 
the LPA administering the loan and all 
original tenants still in tenancy of any 
rent increases above the initial allowed 
maximum and the reasons therefor 
during the period of the agreement; 

(3) A provision for declaring the loan 
in default and/or for taking other 
appropriate legal action if the borrower 
fails to correct violations of the Rent 
Regulatory Agreement; 

(4) A provision that the tenants of the 
property be provided with information 
in writing by the borrower regarding the 
terms of the Rent Regulatory Agreement; 

(5) A provision that pre-existing debt 
and other rehabilitation financing on the 
property may be calculated into the 
Rent Regulatory Agreement if the 
original term is at least ten years, 
pursuant to paragraphs (b)(l)(ii) and (iv) 
of this Section. However, if the term of 
the existing debt expires within the first 
four years of the agreement, the amount 
of annual principal and interest 
payments on such debt must be 
subtracted from the figure used in 
paragraph (b)(1)(H) and (iv) and the 
monthly rental amount recalculated on 
an annual basis for the remaining year 
or years; 

(6) A provision that the agreement 
shall bind any successors in interest and 
shall be recorded with the mortgage 
which shall specifically incorporate the 
Rent Regulatory Agreement by 
reference; and 

(7) A provision that any lease 
between the borrower and tenant 
contain a statement allowing the 
borrower to evict tenants only for cause 
and in accordance with State and local 
laws. 

(b) Rental amount. The total monthly 
rent amount to be used as a basis for the 
Rent Regulatory Agreement shall be 
computed by: 

(1 j Totaling (i) through (v) of this 
subparagraph: 

(i) The estimated annual operating 
expenses including insurance and taxes 
after rehabilitation; 


(ii) The annual principal and interest 
payments on pre-existing mortgage 
debts, but only if the original terms were 
at least 10 years; 

(iii) The annual principal and interest 
payments on the Section 312 loan; 

(iv) The annual principal and interest 
payments on other rehabilitation 
financing, but only if the original terms 
were at least 10 years; 

(v) An amount which is a reasonable 
return on investment as determined by 
HUD, on recommendation of the LPA, 
which shall not exceed a 20 percent 
return on equity defined as: 

(A) appraised market value prior to 
rehabilitation plus; 

(B) the cost of rehabilitation minus; 

(C) after rehabilitation indebtedness 
(of at least a 10-year term) secured by 
the property. 

(2) Dividing the total calculated in 
Subsection (b)(1) by .93 to adjust for 
vacancies. 

(3) Dividing the amount calculated in 
Subsection (b)(2) by 12 to calculate the 
allowable total monthly rent. 

(c) Adjustments. HUD reserves the 
right to revise downward the maximum 
percentage return on equity permitted 
under paragraph (b)(l)(v) of this Section 
as necessary to reflect changes in 
economic conditions, including changes 
in the prime rate. Any such decrease 
may be made by direct notice to 
localities processing Section 312 loans 
and shall be effective only for loans 
approved after the effective date of such 
Notice. 

Subpart G—Loan Servicing 

§510.120 General. (Reserved] 

Subpart H—Performance Evaluation 
and Recordkeeping 

§510.150 Records and reporting 
requirements. 

(a) Loan file. The LPA shall keep 
complete records for each Section 312 
loan which shall include, without being 
limited to. the following: 

(1) All documents and supporting 
material required for a complete loan 
application submission to the Approving 
Officer; 

(2) All documents and supporting 
material relating to loan settlement, the 
rehabilitation contract, inspection of the 
rehabilitation work, and loan close-out, 
including transmittal of documents to 
the loan servicer; 

(3) A record of all contacts with and 
complaints from the borrower, 

(4) A record of all problems 
experienced with the rehabilitation 
contractor(s); and 

(5) Any other items specifically 
required by this Part or program forms 
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and documents to be included in the 
loan file. 

(b) Program records . The locality or 
LPA, as appropriate, shall maintain the 
following program records: 

(1) A record of the amounts and types 
of loans made on a yearly basis, as well 
as a record of the areas in which the 
loans were made; 

(2) Accounting records which will, 
among other things: 

(i) Fully disclose activity and status of 
the rehabilitation escrow account; 

(ii) Disclose the name of each 
borrower, amount of the loan to the 
borrower, date(s) funds were received 
from HUD for each loan, date(s) funds 
were disbursed and the amount and 
date of any loan cancellations; and 

(iii) Facilitate an effective audit; 

(3) Documentation of corrective 
actions taken by the locality as a result 
of HUD reviews of program 
performance; and 

(4) Other records as may be required 
by the Secretary by direct notice to the 
locality. 

(c) Reports. The Secretary may 
require localities or LPAs participating 
in the program to submit periodic or 
one-time reports which may contain, 
without being limited to, the following: 

(1) Information about amounts and 
types of loans approved and 
disapproved: 

(2) Characteristics of loan applicants; 

(3) Information about other activities 
in areas where the locality is targeting 
the loan funds; 

(4) Information about the utilization of 
minority contractors; and 

(5) Information concerning application 
of solar energy systems in rehabilitated 
property. 

§ 510.154 Performance evaluation. 

(a) HUD review. HUD shall review 
each locality’s performance at least 
once each two years to determine 
whether corrective or remedial actions 
as described in $ 510.156 are necessary 
because of the locality’s failure: 

(1) To carry out the Section 312 
Program substantially in accordance 
with the requirements of applicable law, 
this Part, other applicable Federal 
regulations and executive orders, and 
any further requirements contained in 
program forms, legal documents and 
Handbooks; 

(2) To maintain a continuing capacity 
to carry out the program in an efficient 
and timely manner; 

(3) To provide a sustained level of 
concentrated public investment to 
complement the rehabilitation efforts in 
eligible loan areas, pursuant to § 510.22; 
or 


(4) To meet the priorities and 
objectives set forth in § 510.2. 

(b) Scope of Review. In reviewing 
each locality’s performance under this 
Section, HUD will consider all available 
information, which may include, but 
need not be limited to, the following: 

(1) The loan Files maintained by the 
Secretary and by the locality or LPA; 

(2) The locality’s rate of committing 
Section 312 funds compared to any fund 
use schedules that may have been 
furnished to the Secretary; 

(3) In-depth, on-site monitoring 
reviews of the locality to view program 
administration, concentration and 
quality of rehabilitation activity, 
including interviews with loan 
applicants and borrowers; 

(4) Reports and records of public and 
private investment in eligible loan areas, 
as described in S 510.22; 

(5) Reports prepared by the locality or 
LPA and furnished to the Secretary, as 
described in § 510.150(c); 

(6) Results of previous reviews of the 
locality’s or LPA’s performance; 

(7) Records maintained by the locality 
or LPA. as described in § 510.150(b); 

(8) Audit reports whether conducted 
by the locality, the LPA, HUD or the 
General Accounting Office; and 

(9) Records of comments and 
complaints by citizens and 
organizations, or litigation. 

§ 510.156 Corrective and remedial 
sanction*. 

(a) Actions. If the Secretary 
determines on the basis of a review of 
the locality’s performance under Section 
510.154, or otherwise, that corrective or 
remedial actions are necessary, the 
Secretary may take one or more of the 
actions authorized in this Section. In 
each instance, the action taken will be 
designed to first prevent a continuance 
of the deficiency; second, mitigate any 
adverse effect of the deficiency to the 
extent possible under the circumstances; 
and third, prevent a recurrence of the 
same or similar deficiency. 

(b) These actions may include: (1) 
Directing the locality to submit 
additional information concerning any 
and all aspects of its administration of 
the program; 

(2) Directing the locality to submit 
progress schedules and other reports on 
loan activity; 

(3) Issuing a letter of warning that 
advises the locality of a deficiency and 
puts the locality on notice that more 
serious sanctions will be taken if the 
deficiency is not corrected or is 
repeated; 

(4) Directing the locality to suspend or 
terminate loan processing activities; 


(5) Reducing the Section 312 funds to a 
locality for that fiscal year as a result of 
the locality’s inability to commit funds 
in accordance with the established use 
schedule for that locality or because of 
evidence of poor performance; 

(6) Reducing the Section 312 funds 
available to the locality for the next 
fiscal year; 

(7) Requiring the locality to make 
local public funds available to a 
borrower in order to complete the 
rehabilitation of his/her property where 
HUD determines that the locality’s 
deficient administration of the program 
has resulted in the rehabilitation not 
being tfbccessfully carried out with the 
funds available from the loan; 

(8) Conditioning the availability of a 
succeeding year’s funds on the locality’s 
correction of deficiencies noted by HUD; 
and 

(9) Declaring an area or locality no 
longer eligible for Section 312 funding. 

Issued at Washington. D.C.. September 2. 
1980. 

Walter G. Farr, Jr., 

Deputy Assistant Secretary for Community 
Planning and Development. 

[FR Doc 00-27579 Filed 9-9-00: 0:46 am] 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Health Care Financing Administration 

42 CFR Parts 405 and 447 

Medicare and Medicaid Programs; 
Reimbursement for Services 
Furnished by Rural Health Clinics 

agency: Health Care Financing 
Administration (HCFA), HHS. 

action: Proposed rule. 

summary: These proposed regulations 
would provide a prospective payment 
method for Medicare and Medicaid 
reimbursement of independent rural 
health clinics. Under present rules, both 
programs pay clinics for covered 
services furnished during a reporting 
period by using an interim rate, 
determine their share of each clinic’s 
reasonable costs after the end of the 
period, and adjust their payments 
retroactively. Under the proposed 
regulations, the payment rate generally 
will be set at the beginning of the 
reporting period, with no year-end 
adjustment. These regulations are 
needed to replace existing interim 
regulations on payment of clinics, and 
are intended to provide rural health 
clinics with increased incentives to be 
more efficient and cost effective in their 
operations. 

In addition to these proposed changes 
in our payment method, we are 
proposing to revise the current screening 
guidelines for clinic productivity and 
overhead costs (set forth in a notice 
published on September 21,1978 (43 FR 
42787)) to conform to the guidelines used 
by the Bureau of Community Health 
Services (BCHS), Public Health Service. 
We also are proposing to eliminate the 
current payment limit (set forth in the 
September 21,1978 notice) for clinics 
paid under the prospective method. 

date: To assure consideration, 
comments should be received by: 
November 10,1980. 

ADDRESSES: Address comments to: 
Administrator, Health Care Financing 
Administration, Department of Health, 
Education, and Welfare, P.O. Box 17073, 
Baltimore, Maryland 21235. If you prefer, 
you may deliver your comments to: 
Room 309-G, Hubert H. Humphrey 
Building, 200 Independence Avenue, 
S.W., in Washington, D.C.; or to Room 
789, East High Rise Bldg., 6401 Security 
Blvd., in Baltimore. 

Please refer to file code BPP-22-P. 
Agencies and organizations are 
requested to submit comments in 
duplicate. 


Because of the large number of 
commofits we receive, we cannot 
acknowledge or respond to them 
individually. However, in preparing the 
final rule, we will consider all comments 
and will respond to them in the 
preamble to that rule. 

Comments will be available for public 
inspection beginning approximately 2 
weeks after publication, in Room 309-G 
of the Department's offices at 200 
Independence Avenue, S.W., 
Washington, D.C., on Monday through 
Friday of each week from 8:30 a.m. to 
5:00 p.m. (202-245-7890). 

FOR FURTHER INFORMATION CONTACT: 

Bernadette Schumaker, 301-597-1048. 

SUPPLEMENTARY INFORMATION: 

Background 

The Rural Health Clinic Services Act 
of 1977 (Pub. L. 95-210) added rural 
health clinic (RHC) services as a new 
benefit of Part B of Medicare, and as a 
mandatory benefit of certain State 
Medicaid plans. This new benefit 
includes payment for physician services 
and for medical services provided by 
nurse practitioners and physician 
assistants in a particular health care 
setting. Previously, certain medical 
services provided by nurse practitioners 
and physician assistants were not 
covered under Medicare, unless they 
were furnished incident to a physician's 
services. Other medical services were 
paid for if furnished by a physician, but 
not if furnished by a nurse practitioner 
or physician assistant. Under Medicaid, 
coverage of physician assistant and 
nurse practioner services was optional 
with the State. 

This new benefit became effective for 
Medicare on March 1,1978. Under 
Medicaid it became effective on July 1, 
1978. The Medicare reimbursement 
regulations for RHC services are 
contained in 42 CFR Part 405, Subpart X, 
and the Medicaid reimbursement 
regulations are located at 42 CFR 
447.371. Our current reimbursement 
systems for RHCs is expressly interim. 
These proposed regulations contain a 
prospective payment method that is 
intended to replace the current system. 

Current Payment Method 

Payment to Provider Clinics 

Medicare and Medicaid regulations 
now require that RHCs that are a part of 
a hospital, skilled nursing facility, or 
home health agency (i.e., a provider of 
services) participating in the Medicare 
program be paid as part of the provider, 
under the provider reimbursement 
principles of Subpart D of Part 405. 


Payment to Independent Clinics 

Medicare now reimburses 
independent RHCs (i.e., those that are 
not part of a hospital or other provider 
of services) based on the clinics' 
reasonable cost incurred in furnishing 
RHC services to Medicare beneficiaries. 
Medicare intermediaries (called 
“carriers'' in our RHC regulations 
because they pay Part B benefits) make 
interim payments to clinics based on an 
all-inclusive rate for each visit by a 
Medicare beneficiary. For each clinic, 
the carrier sets an interim rate of 
payment at the beginning of each 
reporting period. This interim rate is 
based on the clinic's estimated costs 
and estimated number of patient visits 
for the period. The carrier pays the 
clinic 80 percent of the all-inclusive rate 
for each Medicare covered visit, if the 
patient has fully incurred the Medicare 
Part B deductible amount. (If the 
deductible has not been fully incurred, 
the carrier pays the clinic a lesser 
amount or nothing, depending on the 
amount of the unmet deductible and the 
clinic’s customary charges for the 
services.) 

At the end of each reporting period, 
the clinic must file with the carrier a 
report of its actual costs and of the total 
number of visits for RHC services it 
actually furnished for the period. Based 
on this report, the carrier adjusts the 
payments made during the period to 
equal 80 percent of the reasonable costs 
the clinic actually incurred in furnishing 
covered RHC services to Medicare 
beneficiaries. 

Medicaid now reimburses 
independent RHCs for rural health clinic 
services under a similar method. States 
that pay for RHC services use interim 
rates established by Medicare carriers, 
subject to adjustment at the end of the 
reporting period based on actual costs 
and visits. However, Medicaid pays 100 
percent of the all-inclusive rate (subject 
to State copayment requirements, if 
applicable), whereas Medicare 
payments are set at 80 percent of the 
rate and are subject to the Part B 
deductible. 

Under the current payment method, 
both Medicare and Medicaid payments 
for RHC services are subject to 
productivity and overhead cost 
screening guidelines. These guidelines, 
which are used to identify clinic costs 
that will not be reimbursed without 
special justification by the clinic, are set 
forth in a notice published in the Federal 
Register on September 21,1978 (43 FR 
42787), and are described in detail later 
in this preamble. The September 21,1978 
notice also provides an upper limit on 
the all-inclusive rate of payment for 









Federal Register / Vol. 45, No. 177 / Wednesday, September 10. 1980 / Proposed Rules 


59735 


RHC services. Both Medicare and 
Medicaid payments are subject to this 
limit. 

Change to Prospective Payment Method 

When the current RHC payment 
regulations were issued, we decided to 
use a retrospective payment method 
because it would not place clinics "at 
risk" during their first few years of 
dealing with Medicare and Medicaid. 
Also, this method has given us a base of 
information about, and experience with, 
RHCs that has been used in developing 
the prospective payment method that we 
now propose to use. (However, for 
reasons explained under "Proposed 
Payment Method" below, we plan to 
change the current payment method for 
independent RHCs only, not for 
provider-based clinics.) 

One major objective of the proposed 
change to a prospective payment 
method is to give clinics an incentive for 
more cost-efficient operations. Under 
the current method, clinics generally 
have little incentive to control their 
costs, since any difference between a 
clinic’s allowable cost per visit and its 
interim payment rate is taken into 
account by means of the year-end 
adjustment. Under the prospective 
method, however, the year-end 
adjustment would be eliminated. 
Therefore, a clinic would be encouraged 
to achieve an actual cost per encounter 
for each reporting period that is lower 
than its prospective rate for the period, 
so that it could keep the difference. (As 
explained later in this preamble, we do 
not propose to recalculate a clinic’s rate 
because of increases in the clinic's 
efficiency.) On the other hand, the clinic 
would not be reimbursed for any actual 
costs in excess of its payment rate at 
year end, as is now the case, unless it 
could qualify for an exception under the 
conditions specified later in this 
preamble. This also would encourage 
efficiency. 

Definitions 

Under the retrospective payment 
method, HCFA uses the "visit" as its 
basic unit of measure for patient 
contact. Our current regulations, at 42 
CFR 405.2401(b)(18), define a "visit" as a 
face-to-face encounter between a clinic 
patient and a health professional. This 
regulation also specifies that encounters 
with more than one health professional 
and multiple encounters with the same 
health professional that occur on the 
same day and at a single location are 
considered only one visit unless, after 
the first encounter, the patient suffers an 
illness or injury requiring additional 
diagnosis or treatment. 


Our use of this term has caused 
concern among clinics that also receive 
grants from the Bureau of Community 
Health Services (BCHS), PHS. The 
BCHS, in evaluating the performance of 
clinics that receive these grants, uses 
the term "encounter" as its basic unit of 
measure for patient contact. Until 
recently, encounters with more than one 
health professional, and multiple 
encounters with the same health 
professional, were counted separately 
by the BCHS. 

In the past, clinics have stated that 
they find the use of different terms and 
definitions by HCFA and the BCHS 
confusing, and that because of these 
differences it is difficult for the clinic to 
comply with both the HCFA and BCHS 
requirements. In particular, clinics have 
found it difficult to comply with the 
separate productivity standards and 
reporting requirements that HCFA and 
the BCHS have used. 

As explained later in this preamble, 
we are proposing to adopt, concurrently 
with the change to the prospective 
payment method, the productivity 
guidelines used by the BCHS. In 
addition, HCFA and the BCHS are 
developing a common reporting system 
for use for reporting periods beginning 
on or after the effective date of the final 
regulations setting forth HCFA's 
prospective payment method. To make it 
possible for clinics to use the same 
productivity guidelines and reporting 
system, HCFA and the BCHS have 
agreed to a common definition of the 
term "encounter". This definition, which 
is substantially the same as the current 
HCFA definition of the term "visit," is 
set forth in our proposed regulations and 
has been used to replace the term "visit" 
in those regulations. Under this 
definition, both the BCHS and HCFA 
would use the same criteria for 
determining the number of encounters a 
clinic furnishes. 

Except for the change from "visit" to 
"encounter," both the prospective 
payment method and the current 
payment method use the same 
definitions (set forth in 5 405.2401(b)). 
and the same general rules (set forth in 
proposed § 405.2426) regarding the types 
of costs that are allowable. 

Proposed Payment Method 

Payment to Provider Clinics 

We have decided not to propose use 
of a prospective payment method to pay 
provider clinics. Instead, we propose to 
retain the present system for them. 

Under this system, a provider clinic is 
treated as an outpatient department of 
the provider, and payment for clinic 
services is made under the Medicare 


principles of reimbursement for provider 
services set forth in 42 CFR Part 405, 
Subpart D. We plan to continue using 
this system for these clinics because we 
believe it is more reasonable and 
efficient for Medicare to pay a provider 
for clinic services on the same basis as 
it pays for other outpatient services of 
the provider. We believe segregating the 
provider clinic and paying it on some 
other basis would be unduly complex. 
Because very few clinics (fewer than 
twenty-five) are operated as provider 
clinics, we do not expect that paying 
these clinics under the Medicare 
principles will defeat the purposes of the 
prospective method. 

Because some States pay hospitals, 
skilled nursing facilities, and home 
health agencies for services to Medicaid 
patients under reimbursement principles 
that differ from Medicare's, we 
considered allowing them to pay 
provider clinics using those different 
principles. We rejected this approach 
because we believe the need for 
consistent Medicare and Medicaid 
reimbursement of RHCs outweighs the 
minor administrative advantages this 
approach would produce. Also, under 
Medicaid, many States already use 
different reimbursement principles for 
different provider components. For 
example, inpatient services may be paid 
for under Medicare principles, while 
outpatient services are paid for using a 
negotiated rate. Therefore, we believe 
any additional administrative 
complexity introduced by our proposed 
approach will not be significant. 

Payment to Independent Clinics 

Under our proposed regulations, * 
Medicare and Medicaid generally would 
use the prospective method to pay 
independent clinics. However, we plan 
to use the retrospective method of 
payment for some of these clinics. For 
example, we are proposing to pay new 
clinics that have unstable costs or 
utilization, or both, under the 
retrospective method for their first two 
years of participation in Medicare or 
Medicaid. We also propose to use the 
retrospective payment method for 
established clinics that incur unusually 
high costs per encounter because of the 
special needs of their patients, because 
of increases in their range of services, or 
because of increases in costs or 
decreases in utilization due to factors 
beyond their control. The specific 
circumstances under which we would 
pay an independent clinic under the 
retrospective method are described 
below. 
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Payments to Newly Participating 
Clinics 

Under the proposed regulations, we 
would generally use the retrospective 
payment method, rather than the 
prospective method, to pay RHCs that 
have not participated in Medicare or 
Medicaid, or both, for at least two full 
reporting periods. New clinics typically 
experience considerable fluctuation in 
the costs they incur, and in the number 
of encounters they furnish, during their 
early years of operation. These 
fluctuations make it difficult to calculate 
an accurate prospective rate, and can 
produce an average cost per encounter 
that varies substantially from the per 
encounter costs of well-utilized clinics. 

If we paid these new clinics under the 
prospective method applicable to well- 
established clinics, they might be placed 
unnecessarily “at risk” during their early 
years of participation, since the 
prospective method could result in 
reimbursement lower than that justified 
by the clinics' financial situations. 
Therefore, we proposed, as a general 
rule, to apply the retrospective method 
to these clinics for their first two 
reporting periods of participation. We 
believe that normally two years is 
enough time for a clinic to stabilize its 
costs and utilization sufficiently to 
permit payment to be made under the 
prospective method. 

Under certain conditions, HCFA will 
instruct the carrier to pay a newly 
participating clinic under the 
prospective method. A clinic can qualify 
for prospective payment by 
demonstrating to the satisfaction of 
HCFA that its costs and utilization (i.e., 
annual number of encounters) are 
sufficiently stable to allow accurate 
prospective payment, and that it can 
generate the cost and utilization 
information the carrier needs to 
calculate a prospective rate. 

Rate Setting Under the Prospective 
Method 

General. Under the prospective 
method, we propose to pay each clinic 
at a single, all-inclusive rate for all 
services furnished during each patient 
encounter. This part of our proposed 
method does not represent a change 
from the current method. 

We are proposing to continue using an 
all-inclusive rate for two reasons. First, 
clinics are already familiar with this 
payment method. Medicare and 
Medicaid have paid RHCs on an all- 
inclusive rate basis since 1978 and, in 
addition, approximately two-thirds of all 
facilities that participate as RHCs also 
receive grants from the BCHS, and 
report their costs to BCHS on an all- 


inclusive rate basis, i.e., as an average 
cost per encounter. Therefore, we 
believe continuing to use an all-inclusive 
rate will help clinics make the transition 
from a retrospective method to a 
prospective method. 

We also believe an all-inclusive rate 
method is desirable because, unlike 
some other methods, it would not 
impose any additional recordkeeping or 
reporting burden on clinics. We 
considered paying clinics different 
amounts for the different types of 
services they furnish during each patient 
encounter. However, we are not 
proposing this approach because many 
clinics are very small, and do not have 
accounting systems that are 
sophisticated enough to allow them to 
calculate their costs on a service-by¬ 
service basis. We do not believe it 
would be equitable to these clinics to 
mandate a payment method that would 
require them to develop more complex 
and costly accounting systems. 

Under the prospective method, the 
carrier would set a clinic's payment rate 
for a period at the lower of the 
Statewide target rate or the alternative 
individual clinic rate, and would not 
adjust its payments retrospectively at 
the end of the period. HCFA would 
calculate the Statewide target rate by 
estimating the national median RHC 
cost per encounter for the period, 
increasing that amount by 15 percent, 
and adjusting the labor portion of the 
resulting rate to reflect the prevailing 
wage level in the particular State. The 
carrier would calculate the individual 
clinic rate for each clinic by determining 
the allowable cost per encounter the 
clinic incurred in its “base period", and 
increasing that amount by 15 percent 

Both the Statewide target rate and the 
individual clinic rate include a 15 
percent allowance above cost. In the 
case of the Statewide target rate, this 
allowance is intended to give the clinic 
an incentive to restrain cost increases 
by allowing it to maintain a margin 
between its base period cost per 
encounter and its payment rate. In the 
case of the individual clinic rate, the 15 
percent allowance over the base period 
cost per encounter is intended to serve 
this purpose, and to take account of any 
cost increases that occur during the 
current period. We expect that clinics 
will use this margin to acquire more up- 
to-date equipment, upgrade staff 
qualifications, and otherwise improve 
the quality of their services. 

Generally, the Statewide target rate 
and individual clinic rate would be 
recalculated based on new cost and 
utilization data only once every three 
years. For other periods, the carrier 
would determine a clinic's prospective 


rate by increasing both the target rate 
and the individual clinic rate for 
inflation, and paying the clinic at the 
lower of the two rates. The method we 
propose to use to update these payment 
rates is described later in this preamble. 

Exceptions to the use of the 
prospective method are permitted for 
clinics that incur unusually high per- 
encounter costs because of the special 
needs of their patients, because of 
needed staffing changes or expansion of 
their range of services, or because of 
natural disasters or other factors beyond 
their control. If a clinic is able to 
demonstrate to HCFA that an exception 
for a period is warranted, HCFA will 
direct the carrier to pay the clinic under 
the retrospective method for that period. 

The proposed regulations would also 
permit HCFA to recalculate a clinic's 
prospective rate to reflect reductions in 
the clinic’s cost per encounter that result 
from reduction of the clinic's range of 
services, or increases in utilization of 15 
percent per year, or more. 

The proposed regulations specify how 
the clinic’s payment rate will be 
calculated under the prospective 
payment method. We are describing this 
method in detail so that a clinic will 
know how its rate will be calculated, 
and how the recalculation and exception 
provisions will operate. However, our 
proposed method for computing a 
clinic's payment rate would not impose 
any substantial new reporting or 
recordkeeping requirements on the 
clinic. As under the current method, a 
clinic would submit a report of its costs 
and utilization to the carrier, which 
would process the report. The carrier 
would then forward the information to 
HCFA. HCFA and the carrier would 
perform all calculations needed to 
determine a rate of payment for the 
clinic, in accordance with the method 
specified in these regulations. 

Use of Base Period 

Under the prospective payment 
method, the carrier would first establish 
a “base period" for each clinic. The 
purpose of the base period is to 
establish a foundation for making cost 
comparisons that reflects a clime's 
actual cost experience for a relevant 
period of time. A clinic’s initial base 
period would be the reporting period 
that immediately precedes the first 
reporting period for which the clinic is 
paid using the prospective method. Each 
third reporting period after the initial 
base period would become a new base 
period. However, the part of any 
reporting period for which the clinic's 
rate is recalculated, or for which the 
clinic is granted an exception because of 
an atypical situation or because of 
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material changes in costs or utilization, 
also would become a new base period. 
This new base period would continue to 
be used for rate calculation until it is 
replaced by the next regular base 
period. 

After it has established a clinic’s base 
period, the carrier would calculate the 
allowable cost per encounter actually 
incurred by the clinic for the base 
period. The carrier would make this 
calculation from the clinic’s report of its 
total allowable costs and actual number 
of encounters for RHC services by all 
patients during the period. In making 
this calculation, the carrier would use 
the same rules regarding the 
allowability of costs as are used under 
the present retrospective method. 

Use of Interim Rate 

An interim rate for part of a clinic’s 
first period after a base period is 
necessary because the carrier could not 
know whether the clinic should be paid 
at the Statewide target rate, or at an 
individual clinic rate, until it has 
received and analyzed the clinic's base 
period cost and utilization report. This 
report would not be available until 
sometime after the beginning of the new 
reporting period. The interim rate for the 
new reporting period would be 
calculated by increasing the payment 
rate used at the end of the RHC’s 
previous period by 15 percent. In the 
case of a new clinic paid under the 
prospective method, the carrier will set 
the interim rate at 115 percent of the 
allowable cost per encounter it 
estimates the clinic will incur for the 
current period. The carrier will base this 
estimate on the current period cost and 
utilization information the clinic 
submitted to qualify for prospective 
payment. 

This interim rate would be used until 
the actual rate can be calculated based 
on the actual allowable cost per 
encounter incurred in the preceding 
period. We plan to instruct carriers to 
calculate an actual rate for each clinic 
within 45 days of the date they receive 
the clinic's report of prior period costs 
and encounters. The actual rate for the 
period, once calculated, would apply 
retroactively to the beginning of the 
payment period. The carrier would make 
an adjustments if the temporary rate 
differed from the actual rate for the 
period, in order to bring the payments 
made in the beginning of the period into 
line with the actual rate. This 
adjustment would have the same result 
as if the new prospective rate had been 
used for this entire reporting period. 


Determination of All-Inclusive Rate 

After calculating a clinic’s allowable 
cost per encounter for its base period, 
the carrier would establish the clinic’s 
all-inclusive rate for the current period. 
This rate would be the lower of: 

(1) A Statewide target rate that HCFA 
calculates by estimating the median 
inflation-adjusted cost per encounter for 
all RHCs in the nation for the current 
period, increasing this estimated median 
cost by 15 percent, and adjusting the 
resulting national rate to account for 
State-to-State variations in labor costs; 
or 

(2) An alternative individual clinic 
rate that HCFA calculates by 
multiplying the clinic’s base period 
allowable cost per encounter by 115 
percent for the first reporting period 
after the base period, by 132 percent for 
the second reporting period after the 
base period, or by 152 percent for the 
third reporting period after the base 
period. 

Statewide Target Rate 

HCFA will calculate a separate 
Statewide target rate for clinics in each 
State by using the following 
methodology. 

(1) Use of Comparison Period. HCFA 
would First establish a standard twelve- 
month comparison period, and obtain 
from the carriers a copy of each clinic 
cost report filed for a reporting period 
that ended within the comparison 
period. However, HCFA would not 
"obtain reports, or use data, from clinics 
that have not participated in Medicare 
or Medicaid for at least two reporting 
periods. 

(2) Data. From each cost report, HCFA 
would obtain the following data: 

(i) The ending date of the period to 
which the report applied; 

(ii) The allowable average cost per 
encounter for rural health clinic services 
the clinic incurred for the period, as 
determined by using the productivity 
guidelines described later in this 
preamble. To calculate the clinic’s per- 
encounter cost, HCFA would divide the 
clinic’s total allowable costs for the 
period by the greater of the number of 
encounters the clinic reported it 
furnished during that period, or the 
number of encounters expected under 
the productivity guidelines; and 

(iii) The ratio of the clinic's 
compensation costs (e.g., employees’ 
salaries and fringe benefits) to its total 
costs. 

(3) Use of Comparability Factor. 
Because RHCs use various reporting 
periods (e.g., January through December, 
or July through June), not all the cost 
data extracted under step 2 will relate to 


the same time period. If a particular 
clinic uses a reporting period that ends 
before the close of the comparison 
period, cost data from that clinic must 
be adjusted to account for increases in 
costs that have occurred between the 
end of the clinic's reporting period and 
the end of the comparison period. To 
make this adjustment, HCFA would 
update these data by using a 
comparability factor. 

Under 42 CFR 405.504, HCFA 
publishes an annual notice that limits 
the increases in the prevailing charges 
for physicians' services that will be 
recognized by Medicare. The annual 
increase factor set forth in this notice is 
derived from data that reflect changes in 
the level of workers’ earnings generally 
and physicians’ practice costs. The most 
recent notice of this type was published 
in the Federal Register on June 27.1980 
(45 FR 43475). The annual increase 
factor set forth in that notice is 1.0842. 
We propose to use the current annual 
increase factor to predict increases in 
the costs of rural health clinics. 

To determine the comparability factor 
for a particular reporting period, we 
would first divide the annual increase 
fa tor for the comparison period by 
twelve, to determine a monthly 
comparability factor. We would then 
increase the averge cost per encounter 
each clinic reported for that period by 
Via (8.33 percent) of the annual increase 
factor for each month between the end 
of the reporting period and the end of 
the comparison period. This adjustment 
would have the effect of relating the 
average cost per encounter data for all 
clinics to a standard comparison period. 

(4) Adjustment for Wage Differences . 
After the average cost per encounter 
data for clinics have been adjusted to 
relate to a uniform time period, these 
data also must be adjusted to remove 
variations due only to State-by-State 
differences in labor costs. To make this 
adjustment, HCFA would first group 
these data by State. For each State, each 
average cost per encounter would then 
be separated into its labor and non- 
labor portions. We would determine the 
labor portion of cost for each clinic by 
multiplying the average cost per 
encounter for that clinic by that clinic’s 
ratio of compensation cost to total cost, 
as computed in step 2. We would then 
divide the labor portion of cost by the 
rural wage index for that State. 

For this purpose, we propose to use 
the rural wage index for each State that 
appears in the schedule of limits on 
hospital inpatient general routine 
operating costs that is authorized by 42 
CFR 405.460, and published annually in 
the Federal Register. This index, which 
reflects the different wage levels in 
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areas in which clinics arc located, 
relates the wage levels in each State to a 
national norm of 1.0 (Specific State 
index values range from a low of .7753 
(for South Dakota) to a high of 1.5107 
(for Alaska)). The most recent wage 
index was published in the Federal 
Register on June 20,1980 (45 FR 41868). 
The effect of this calculation would be 
to adjust the labor portion of each 
clinic’s costs to remove the effect of 
State-to-State wage differences. For 
each clinic, we would then add the 
adjusted labor portion of the average 
cost per encounter to the non-labor 
portion of the clinic’s average cost per 
encounter. 

(5) Median Cost Per Encounter To 
determine the median cost per 
encounter for the comparison period, we 
would array the average costs per 
encounter for each clinic, as adjusted in 
steps 1-4, and determine the median of 
these costs. 

(6) Projected Median Cost Per 
Encounter To account for inflation that 
will occur between the end of the 
comparison period and the end of the 
first reporting period for which the 
Statewide rate is being calculated, we 
would multiply the median average cost 
per encounter computed in step 5 by an 
adjustment factor necessary to project 
the data from the midpoint of the 
comparison period to the midpoint of the 
first reporting period to which the 
Statewide target rate will apply. This 
adjustment factor would be the product 
of one twelfth of the current annual 
increase factor and the number of 
months between the midpoints of the 
two periods. The result of this 
computation would be the estimated 
median cost per encounter all rural 
health clinics in the nation will incur in 
the first reporting period to which the 
Statewide target rate would apply. 

(7) National Target Rate. To 
determine the national target rate, we 
would multiply the projected median 
cost per encounter, as computed in step 
6, by 115 percent. 

(8) Statewide Target Rate. To 
determine the target rate for clinics in 
each State, we would first isolate the 
labor portion of the national rate by 
multiplying the national target rate by 
the aggregate ratio of compensation to 
non-compensation costs for all clinics in 
the nation. This aggregate ratio would 
be the average of the individual clinic 
ratios computed in step 2. 

For each State, we would multiply the 
labor portion of the national rate by the 
rural wage index for the particular State, 
as in step 4. We would then add the 
State-adjusted labor portion of the rate 
to the non-labor portion of the national 


rate to arrive at a separate target rate 
for each State. 

The Statewide target rate would apply 
for clinics with reporting periods 
beginning on the same date as the first 
period for which the rate is effective. For 
clinics with reporting periods starting on 
later dates, we would increase the 
Statewide target rate by */i 2 (8.33 
percent) of the pertinent annual increase 
factor for each month after the start of 
the first reporting period for which the 
rate is effective and before the 
particular clinic’s reporting period. 

For the two full clinic reporting 
periods that follow the first period for 
which a Statewide target rate is 
calculated, the target rate would be 
increased for inflation by using the 
annual increase factor used to establish 
the economic index described in 42 CFR 
405.504. For the next period, the target 
rate would be recalculated based on 
new data. 

Exceptions 

The proposed regulations would 
permit HCFA to make exceptions to the 
use of the prospective rate under two 
sets of circumstances. If a clinic incurs 
an average allowable per-encounter cost 
in its base period in excess of the 
Statewide target rate for the current 
period, it may ask HCFA to direct the 
carrier to pay it under the retrospective 
method for the current period. For this 
type of request to be approved, the clinic 
must demonstrate to the satisfaction of 
HCFA that the excess costs are proper 
and necessary in the delivery of RHC 
services, that the costs do not result 
from over-staffing, and that the costs are 
due to the special needs of the clinic’s 
patients. 

The proposed regulations also would 
permit an exception to the use of the 
prospective payment method for clinics 
that incur average per-encounter costs 
higher than their prospective rates 
because of material increases in their 
costs or decreases in the utilization, or 
both, caused by circumstances that 
occur after the base period. Examples of 
these circumstances include changes in 
staffing essential to the efficient 
operation of the clinic, changes in the 
clinic’s range of services, as well as 
fires, floods, and other natural disasters 
that can drastically alter a clinic’s costs, 
or utilization, or both. We have not 
attempted to define all circumstances 
that would justify an exception under 
this section in the proposed regulations, 
because we intend this section to give 
HCFA administrative flexibility to meet 
actual costs under a variety of 
circumstances that can unavoidably 
affect a clinic’s operations. If a clinic is 
able to demonstrate to the satisfaction 


of HCFA that circumstances beyond its 
control, or changes in its range of 
services, have caused its actual cost per 
encounter to exceed its prospective rate 
for a period, the clinic may choose to be 
paid for that period under the 
retrospective method. 

If an exception is granted for a period, 
that period would then become a base 
period for future rate computations, and 
would continue to be used as a base 
period until HCFA calculates a new 
national median. 

Rate Recalculation 

In addition to the exceptions 
described above, which permit a clinic’s 
payment rate to be increased because it 
incurs unusually high per-encounter 
costs, the proposed regulations would 
authorize HCFA to reduce a clinic’s rate 
for the remainder of the current 
reporting period to reflect certain 
decreases in per-encounter costs that 
occur after the rate has been calculated. 
Under the proposed regulations, HCFA 
would recalculate a clinic's rate if, 
during the current period, the clinic 
reduced the range of services it 
furnishes. HCFA also would recalculate 
a clinic’s rate if the clinic’s utilization 
increased sufficiently to make it clear 
that, if the increase in utilization 
continued for an entire reporting period, 
the clinic would furnish at least 15 
percent more encounters than it 
furnished the previous reporting period. 
The regulations required clinics to report 
these changes in range of services or 
utilization, or face recovery action. 
Except under unusual circumstances, 
HCFA would not expect the need for a 
rate recalculation to occur more often 
than once a year. 

If a recalculation is necessary. HCFA 
will direct the carrier to reduce the 
clinic’s rate to 115 percent of the cost 
per encounter incurred by the clinic 
during the part of the reporting period 
following (he reduction in range of 
services, or increase in utilization. In 
recalculating the clinic's rate, the carrier 
will, to the extent possible, exclude 
changes in the clinic’s cost per 
encounter that result from regular 
seasonal variations in utilization and 
other changes that are not related to the 
circumstances that required the 
recalculation. If HCFA recalculates a 
clinic’s rate, the part of the period for 
which the rate is recalculated becomes a 
base period for purposes of future rate 
determinations. 

This recalculation provision is 
intended to permit HCFA to adjust a 
clinic’s prospective payment rate to 
reflect reductions in per-encounter costs 
that occur after a base period, and result 
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from factors other than increased clinic 
efficiency. Because one major objective 
of the change to a prospective payment 
system is to encourage more efficient 
clinic operations, we do not plan to 
recalculate a clinic’s rate between base 
periods to reflect lower per-encounter 
costs that result from greater efficiency. 
We believe clinics must be allowed to 
benefit from these cost reductions so 
they will have an incentive to improve 
their operations. However, we are 
aware that there are circumstances 
other than increases in efficiency that 
can reduce a clinic's cost per encounter. 
To avoid allowing clinics an unintended 
benefit from cost reductions that are 
unrelated to efficiency, we plan to 
recalculate a clinic's rate in these 
circumstances. 

One change that can reduce a clinic's 
cost per encounter is a reduction in its 
range of services. Each clinic's 
individual clinic rate is calculated based 
on the range of services the clinic 
furnished during its base period. 
Therefore, any reduction in the clinic's 
range of services that is not 
accompanied by a corresponding 
decrease in utilization will result in a 
lower cost per encounter. We do not 
believe that decreases in the range of 
services equate with increases in 
efficiency, nor do we intend that the 
prospective payment system should give 
clinics an incentive to eliminate 
necessary but unprofitable services. 
Therefore, when a clinic eliminates one 
or more services it furnished in its base 
period, we propose to recalculate the 
clinic's rate to reflect the reduced range 
of services. 

Another change that can affect a - 
clinic’s cost per encounter is a 
substantial increase in its utilization. 
Since the individual clinic rate is 
calculated based on the level of 
utilization the clinic experienced during 
its base period, any marked increase in 
utilization that is not accompanied by a 
corresponding cost increase will result 
in a lower cost per encounter. While 
some utilization increases may result 
from more efficient use of clinic 
resources in the delivery of services, we 
believe that substantial increases in 
utilization (i.e., increases of 15 percent 
or more per year) typically result from 
other factors, such as increases in the 
population of the clinic's service area or 
the departure of a physician from that 
area. These factors, which are beyond 
the clinic’s control, cannot be equated 
with increases in efficiency. Therefore, 
we propose to recalculate a clinic's rate 
to reflect any change in utilization that 
the clinic reasonably expects will 
continue throughout a reporting period 


and, if continued, would result in an 
increase of 15 percent or more over the 
previous period's utilization. By 
contrast, clinics would not be expected 
to report short-term or seasonal 
increases in utilization that would not 
increase their total utilization for a 
period by 15 percent or more. 

We have selected the recalculation 
criteria we are proposing (i.e., decreases 
in the range of services, or increases in 
utilization of 15 percent or more) 
because we believe these criteria will 
help identify changes in costs per 
encounter that do not result from 
increased clinic efficiency. We are 
specifically requesting public comment 
on whether there are any circumstances 
other than increasing utilization or 
reductions in services that should be 
cause for rate recalculation, whether the 
threshold for recalculation based on 
increases in utilization should be more 
or less than 15 percent, and whether any 
other changes in the proposed regulation 
would be desirable to prevent excessive 
payments without penalizing clinic 
efficiencies. Based on the comments we 
receive, we may include expanded or 
revised recalculation criteria in the final 
regulations. 

Reporting Requirements 

Although the proposed regulations 
would not change the current 
requirement that clinics paid under the 
retrospective method submit annual 
reports in the form required by HCFA, 
we are considering a change in the 
reporting forms some clinics must use 
for this purpose. As indicated above, a 
number of clinics participating in the 
Medicare and Medicaid programs as 
RHCs receive funds under grant 
programs administered by the Bureau of 
Community Health Services (BCHS) of 
PHS, and are required to report costs 
and statistical information as part of the 
BCHS Common Reporting Requirements. 
HCFA is concerned that these clinics 
may incur unnecessary reporting 
expenses because they are required to 
report to two agencies of the 
Department using different definitions, 
cost principles, and reporting forms. . 
Consequently, HCFA and BCHS are 
developing a combined reporting system 
that a clinic could use to satisfy both the 
BCHS and HCFA requirements. This 
reporting system would apply to clinics 
paid under either the retrospective or 
prospective method. We hope to have 
this report available for reporting 
periods beginning on or after the 
effective date of the final regulations. 

Clinics paid under the prospective 
method would be requried to submit two 
types of reports. Within 90 days after 
the end of a base period, the clinic 


would be required to submit to the 
carrier a report of its operations in that 
year. This report would include the costs 
the clinic incurred for the period, and 
the total number of encounters for RHC 
services the clinic furnished to all 
patients during the period. Within 60 
days after the end of each reporting 
period that is not a base period, the 
clinic would be required to submit to the 
carrier a simplified summary of its costs 
and encounters for the period. In 
addition, a clinic would be required to 
report to the carrier any reductions in its 
range of services or increases in 
utilization of 15 percent or more the 
clinic should reasonably expect would, 
if the increase continued for an entire 
period, produce an increase of at least 
15 percent in the total number of 
encounters the clinic would furnish for 
that period relative to the number of 
encounters it furnished in the preceding 
period. This report would include 
current cost information, and if services 
were reduced, utilization information. 
Based on this report, HCFA would 
determine whether a rate recalculation 
is needed. If a clinic delayed reporting 
these changes and HCFA learned of 
them by other means (e.g., from the 
clinic's next annual report), HCFA 
would determine the amount by which 
payments under the previous rate were 
excessive, and reduce later payments to 
recover that amount. 

Screening Guidelines and Payment 
Limit 

The House and Senate committee 
reorts accompanying the RHC benefit 
legislation (Pub. L. 95-210) direct the 
Secretary to establish screening 
guidelines to identify situations in which 
costs would not be allowed without 
further investigation or reasonable 
justification. At present, we use two 
such guidelines. The guidelines 
appeared in the September 21,1978, 
Federal Register (43 FR 42787), and 
apply to productivity of the clinic's 
health care staff and to its level of 
overhead expenses. The productivity 
guideline provides that clinics with per 
visit costs of more than $16. including 
allowable overhead costs, should 
provide at least three visits per 
physician hour for rural health clinic 
services furnished at the clinic, at least 
two visits per physician assistant or 
nurse practitioner hour for rural health 
clinic services furnished at the clinic, 
and at least one visit per hour for 
services furnished at locations other 
than the clinic. If the clinic does not 
meet these guidelines and cannot 
adequately justify its failure to do so, its 
rate is reduced to what it would have 
been if the clinic had met the guidelines, 
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but not to less than $16 per visit. The 
overhead cost guideline provides that 
allowable overhead costs may not 
exceed 30 percent of a clinic’s total 
allowable costs, unless reasonably 
justified by the clinic. 

We propose to continue using the 
current productivity and overhead cost 
guidelines for reporting periods 
beginning before the effective date of 
the final regulations. For reporting 
periods beginning on or after that date, 
under both the prospective and 
retrospective methods of payment, we 
propose to eliminate use of the overhead 
cost guideline. In addition, under both 
methods, we propose to use productivity 
guidelines that are the same as those 
used by BCHS to evaluate the 
performance of clinics that receive 
Federally funded health center grants. 
These productivity guidelines are set 
forth in January. 1978 BCHS program 
instructions to clinics. They are as 
follows: 

(1) At least 4200 encounters per year 
per full-time equivalent physician 
employed by the clinic; 

(2) At least 2100 encounters per year 
per full-time equivalent physician 
assistant or nurse practitioner employed 
by the clinic; or 

(3) If physicians and nurse 
practitioners or physician assistants are 
coordinated into a team, at least 6300 
encounters per year for each team that 
consists of a full-time equivalent 
physician and full-time equivalent nurse 
practitioner or physician assistant. 

For purposes of these guidelines, the 
number of “full-time equivalent” 
employees of each type (i.e., physician, 
physician assistant, or nurse 
practitioner) would be determined by 
calculating the total number of hours per 
year worked by all employees of that 
type, and dividing that number by the 
greater of (1) the number of hours per 
year for which one employee of that 
type would have to be compensated to 
meet the clinic’s definition of a full-time 
employee, or (2) 1600 hours per year. 

Under the retrospective payment 
method, the carrier would use the 
greater of the minimum number of 
encounters a clinic is expected to 
furnish under the guidelines, or the 
number of encounters the clinic actually 
furnished, in calculating the clinic’s all- 
inclusive rate and annual reconciliation 
amount. Thus, if the clinic furnished 
fewer encounters than the screens 
indicated it should have, the all- 
inclusive rate would be calculated by 
dividing the clinic’s allowable costs by 
the number of encounters indicated by 
the screens. If, however, the clinic 
reported that it had furnished more 
encounters than called for under the 


screens, the carrier would use the higher 
number of encounters reported by the 
clinic in calculating the all-inclusive 
rate. 

Under the prospective method, the 
carrier would use the greater of the 
number of encounters expected under 
the guidelines, or the number of 
encounters the clinic actually furnished 
in its base year, to calculate an 
individual clinic rate for each clinic. In 
estimating the national median 
allowable cost per encounter for 
purposes of determining the target rate, 
HCFA will, for each clinic, use the 
higher of the number of encounters 
expected under the productivity 
guidelines, or the actual number of 
encounters reported by clinics. 

Under the proposed regulations, new 
clinics that are paid under the 
retrospective method because they 
cannot qualify for prospective payment 
would be subject to less stringent 
guideline than other clinics. These new 
clinics would be expected to furnish 
only two-thirds of the number of 
encounters called for by the guidelines 
for their first two years of operation. 
However, all other clinics would be 
expected to furnish the full number of 
encounters specified by the guidelines. 

Any clinic, whether paid under the 
retrospective or prospective method, 
may ask the carrier to waive application 
of the guidelines for a reporting period. 

If the clinic provides the carrier with 
reasonable justification of its failure to 
furnish the expected number of 
encounters, the carrier will calculate the 
clinic’s all-inclusive rate based on the 
number of encounters the clinic actually 
furnished in the period. For example, if a 
clinic could demonstrate to the carrier 
that it employs only the minimum 
number of staff necessary to meet 
applicable certification requirements 
(see 42 CFR 481.8) but nevertheless is 
unable to furnish the expected number 
of encounters, the carrier will not apply 
the productivity guidelines in calculating 
the all-inclusive rate for the clinic. 

We have selected the proposed 
guidelines for several reasons. First, 
approximately two-thirds of all facilities 
now participating in Medicare and 
Medicaid as RHCs also receive grants 
from the BCHS. Because these clinics 
already are subject to the BCHS 
productivity guidelines, adoption of 
these guidelines by HCFA will not 
impose any additional burden on the 
clinics. Also, HCFA’s change to these 
guidelines will ensure that these clinics 
are not subject to different guidelines 
imposed by two different agencies of 
HHS. In addition, we believe the 
proposed guidelines are reasonable 
because they are very close to our 


estimates of the actual average 
productivity of clinics now reporting 
their costs and utilization to HCFA. 

The proposed guidelines have not 
been incorporated into the proposed rule 
because they will be subject to change 
from time to time. However, we wish to 
obtain public comment on their use. We 
will consider the comments received, 
and publish final guidelines in the 
Federal Register. We will also publish a 
notice of any changes in these 
guidelines. 

The present reimbursement system 
also provides for a maximum rate per 
visit that could be paid to RHCs. As 
specified in the September 21,1978, 
notice in the Federal Register, this limit 
is currently set by HCFA at $27.30. This 
was derived from prevailing charge data 
obtained from the Medicare carriers for 
a group of items and services that 
comprise a typical rural health clinic 
visit. 

We propose to delete this specific 
payment limitation for clinics paid under 
the prospective rate system. We believe 
the proposed prospective system 
contains adequate incentives for clinics 
to operate efficiently, and that the target 
rate will serve the same purpose as the 
payment limitation. We are, however, 
retaining a maximum rate for clinics 
paid under the retrospective 
methodology. Some clinics incur such 
high overall costs that application of the 
productivity guidelines would not result 
in an average cost per encounter that is 
reasonable We believe a payment limit 
should be retained to pervent excessive 
payments to these clinics. We propose 
to establish this maximum rate at 150 
percent of the median cost per 
encounter for all RHCs, and to adjust 
this maximum rate annually to account 
for inflation. We are proposing to set the 
maximum rate at this level because we 
believe that an allowance of 50 percent 
above the median is sufficient to 
account for reasonable variations in per- 
encounter costs. Public comment is 
invited on this proposal or alternatives 
for calculation of the maximum rate. 

Medicare Reimbursement Appeals 

Under our current regulations, 
provider clinics have the general hearing 
rights applicable to providers of 
services, as set forth in 42 CFR Part 405, 
Subpart R. The hearing rights of 
provider clinics would not be changed 
by this proposal. 

Our current regulations do not explain 
the administrative appeal rights for 
independent clinics that are dissatisfied 
with their Medicare reimbursement. 
Under the proposed regulations 
independent rural health clinics 
dissatisfied with their reimbursement for 
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services would be entitled to an 
administrative appeal if the amount in 
controversy is $1,000 or more. If the 
amount in dispute is less than $10,000, 
hearings for independent clinics would 
be conducted by the Fiscal intermediary, 
acting as carrier; if the amount is $10,000 
or more, hearings would be held by the 
Provider Reimbursement Review Board, 
as specified in 42 CFR Part 405, Subpart 
R. However, independent clinics would 
not be required to wait until the end of a 
reporting period to appeal 
determinations that affected their 
payment rates for that period, as is the 
case for providers. 

Hearings for independent clinics paid 
under the retrospective method would 
concern whether the clinic received the 
amount to which it is entitled for the 
period; i.e., 80 percent of the allowable 
costs properly attribu(able to covered 
services furnished to Medicare 
beneficiaries. Under the prospective 
method, hearings would concern; 

(1) Whether the rate established for 
the period was accurate based on the 
facts available to the carrier when it 
was established; 

(2) Whether the clinic reasonably 
justified costs exceeding screening 
guidelines; 

(3) When HCFA has recalculated the 
rate and the clinic has objected, whether 
the recalculation was proper based on 
the facts available to HCFA when it 
recalculated the rate; 

(4) When HCFA has denied a request 
for an exception, whether that denial 
was proper or 

(5) Whether HCFA acted properly in 
recovering amounts it previously paid to 
a clinic based on inadequate reporting. 

Change in Medicaid Reimbursement 

The proposed revisions to 42 CFR 
447.371 of the Medicaid regulations 
generally follow the proposed changes 
in the Medicare regulations. In keeping 
with the intent of Congress expressed in 
the Rural Health Clinic Services Act and 
the accompanying legislative history, we 
intend to maintain consistency between 
rural health clinic reimbursement under 
Medicare and Medicaid. 

Current Medicaid regulations provide 
that States must pay for services 
furnished by provider rural health 
clinics on the same basis used by 
Medicare. These proposed regulations 
would not alter this requirement, since 
payment to provider clinics would 
continue to be made under the Medicare 
provider reimbursement principles in 42 
CFR Part 405, Subpart D. 

Under current Medicaid regulations, 
the payment method or methods a State 
may use in paying an independent clinic 
is determined by the range of services 


the clinic offers. If the clinic does not 
offer any ambulatory services other than 
"rural health clinic services" as defined 
in 42 CFR 440.20(b). the State must pay 
the clinic for the rural health clinic 
services it furnishes at the same rate as 
Medicare. However, if the clinic offers 
both rural health clinic services and 
"other ambulatory services" (i.e., 
services to ambulatory patients that do 
not meet the definition of "rural health 
clinic services" but are otherwise 
covered under a particular state 
Medicaid plan, as provided in 42 CFR 
440.20(c)), the State has three options for 
payment. The current options are: 

(1) Payment for all services on a cost 
basis by means of a single, all-inclusive 
rate per visit; 

(2) Payment for rural health clinic 
services at the Medicare rate per visit, 
and payment for other ambulatory 
services at the rates or charges set by 
the State for payment for the services 
when furnished by other facilities or by 
physicians not associated with a rural 
health clinic; and 

(3) Payment for dental services at a 
separate, all-inclusive rate per visit, and 
payment for other services as provided 
in either option 1 or 2. 

This proposed regulation would 
eliminate payment options 1 and 3. 

These options are not compatible with 
the proposed prospective payment 
system, which is based on national cost 
data from RHCs. Because States cover 
other ambulatory services and dental 
services on different bases, national cost 
data could not be used to establish 
payment rates under these options. 

The proposed regulation would 
require State Medicaid programs to pay 
clinics for rural health clinic services on 
the same prospective or retrospective 
basis used by Medicare. State payment 
to clinics would be at 100 percent of the 
rate established by the Medicare carrier, 
subject to any applicable State 
copayment requirements. Medicare 
deductible and coinsurance 
requirements are not applicable. Other 
ambulatory services would be paid for 
on the same basis as the State pays for 
those services when they are furnished 
by other facilities, or by physicians not 
associated with a rural health clinic. 

Capitation Payments 

Although the proposed rule does not 
include a capitation payment method, 
we are requesting public comment on 
the desirability and feasibility of 
establishing a capitation payment 
system for RHCs. Under such a system, 
an RHC would have the option to 
receive a predetermined paymnent 
amount for each Medicare or Medicaid 
patient that enrolls with the clinic. In 


return for this predetermined amount, 
the RHC would agree to provide all 
primary care services the patient would 
require, either by furnishing the services 
itself or by arranging for the patient to 
receive them from others. Services other 
than primary care services would be 
paid for under the usual Medicare and 
Medicaid payment methods. 

Because we believe some clinics 
would be unwilling to accept patients on 
a capitation basis, this method could be 
offered only in combination with the 
proposed system, not as a total 
replacement for it. However we are 
interested in establishing a capitation 
method for rural health clinics that 
would be willing to accept patients on 
this basis because we think this 
payment method provides clinics with 
the strongest incentives for cost 
efficiency, while promoting the timely 
delivery of needed health services to 
beneficiaries and recipients. 

Public comment is specifically invited 
on the issues of how many clinics would 
be interested in establishing a capitation 
system, how mechanisms could be 
established to determine Medicare 
patient deductible and coinsurance 
amounts properly, and how this method 
of payment could be coordinated with 
the proposed payment system. 

"Base Rate”Proposal 

Although the proposed rule does not 
incorporate the concept of a "base rate," 
we also are requesting comments on the 
use of a "base rate" system for rural 
health clinic payment. Such a system 
might, for example, permit clinics to 
receive a fixed, predetermined rate per 
encounter throughout the reporting year, 
without submitting a cost report and 
without having a separate rate 
determined by the intermediary. We are 
interested in this type of payment 
method because we believe it could 
benefit clinics with very low Medicare 
and Medicaid utilization since it could 
eliminate the need for a full reporting of 
costs. We would appreciate receiving 
comments concerning the feasibility of 
this method of payment, and suggestions 
regarding a mechanism for calculating a 
rate equitable both for clinics and the 
Medicare and Medicaid programs. 

Classification System 

In theory, a clinic's costs could be 
expected to vary in relation to its 
operating characteristics, such as its 
staff size (i.e., number of full-time 
equivalent staff employed), staff mix 
(i.e., number of physicians relative to 
physician assistants and nurse 
practitioners employed), scope of 
services offered, and volume of 
Medicare/Medicaid utilization. We 
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considered establishing a clinic 
classification system based on these or 
other factors, assigning clinics with 
similar characteristics to comparison 
groups, and establishing separate 
prospective rates for each group. 
However, the data now available to us 
do not indicate a significant correlation 
between these characteristics and the 
per-encounter costs experienced by 
clinics. Therefore, we have not 
incorporated any classification system 
into the proposed rule. 

We are continuing to collect 
information on clinic costs. This 
information may enable use to group 
clinics according to the characteristics 
that affect their costs, and establish 
separate prospective rates for the clinics 
in each comparison group. If we can 
develop a rate-setting method that is 
based on clinic classification, we will 
publish for public comment an NPRM 
explaining that method. 

Agreements between the Secretary and 
Rural Health Clinics 

The proposed regulation would revoke 
42 CFR 405.2402(e), which provides that 
• agreements between the Secretary and 
rural health clinics concerning 
participation in Medicare have a term of 
one year, subject to renewal. Removal of 
this provision would make these 
agreements open-ended. 

Experience with time-limited 
agreements shows the major result to be 
a proliferation of paperwork. Also, time- 
limited agreements permit no flexibility 
in scheduling serveys and require State 
survey agencies to visit facilities at 
precise times. Similar time limits on 
processing and certification burden the 
regional offices. 

The proposed regulations also would 
specifically authorize the Secretary to 
approve a clinic’s request to terminate 
its agreement retroactively if it has not 
actually been paid as an RHC. In some 
cases, a facility that has agreed to 
participate as an RHC finds that it 
furnishes so few RHC services to 
Medicare beneficiaries that complying 
with the reporting requirements it must 
meet to obtain payment for these 
services under the cost-based method in 
Subpart X would not be worthwhile. 
However, under our current rules, the 
facility could not claim normal Part B 
charge payments for these services if, 
when the services were furnished, it was 
participating as an RHC. Thus, unless 
retroactive withdrawal were allowed, 
the facility would not be able to recover 
the costs of its services. 

We propose to allow retroactive 
withdrawals only for clinics that have 
not been paid as RHCs. If a clinic that 
has participated and received payment 


as an RHC wishes to terminate its 
agreement, it can do so only 
prospectively. To do otherwise could 
create legal and administrative 
problems for HCFA and the carriers, 
since it would require recovery of 
amounts paid for services, and 
recalculation of the amounts due for the 
services. 

Other Changes 

In addition to the changes already 
discussed, we propose to reorder the 
material in §§ 504.2425 through 405.2429, 
and to revise these regulations and 
those in § 447.371 for clarity. We are 
proposing these changes in order to 
make these regulations more easily 
understandable. The changes do not 
affect substantive policies. 

42 CFR Chapter IV is amended as set 
forth below: 

A. The Table of Contents of Part 405, 
Subpart X, is amended to read as 
follows: 

PART 405—FEDERAL HEALTH 
INSURANCE FOR THE AGED AND 
DISABLED 

« * • * * 

Subpart X—Rural Health Clinic Services 

Sec. 

405.2401 Scope and definitions. 

405.2402 Basic requirements. 

405.2403 Content and terms of the 
agreement with the Secretary. 

405.2404 Terminations of agreements. 

405.2410 Beneficiary entitlement and 
liability. 

405.2411 Scope of benefits. 

405.2412 Physicians’ services. 

405.2413 Services and supplies incident to a 
physician’s services. 

405.2414 Nurse practitioner and physician 
assistant services. 

405.2415 Services and supplies incident to 
nurse practitioner and physician 
assistant services. 

405.2416 Visiting nurse services. 

405.2417 Visiting nurse services: 
Determination of shortage of home 
health agencies. 

405.2148 Applicability of general payment 
exclusions. 

405.2425 Payment for rural health clinic 
services. 

405.2426 Reimbursement principles. 

405.2427 Retrospective method of payment. 

405.2428 Prospective method of payment 

405.2429 Reports and maintenance of 
records. 

405.2430 Beneficiary appeals. 

405.2431 Clinic appeals. 

Authority: Sections 1102,1833,1861(aa), 
1871.1902(a) and 1905(a) of the Social 
Security Act (42 U.S.C. 1302,13957,1395x(aa), 
1395hh, 1396a(a) and 1396d(a)). 

B. Part 405, Subpart X is amended as 
follows: 


1. Section 405.2401 is amended by 
revising paragraph (b)(18) to read as 
follows: 

8 405.2401 Scope and definition. 
****** 

(b) Definitions . As used in this 
subpart, unless the context indicates 
otherwise: 

***** 

(18) “Encounter” means a face-to-face 
contact for the provision of medical 
services between a clinic patient and a 
physician, physician assistant, nurse 
practitioner, nurse midwife, specialized 
nurse practitioner, or visiting nurse. 
Contacts with more than one health 
professional and multiple contacts with 
the same health professional, that take 
place on the same day and at a single 
location, constitute a single encounter 
unless the patient, subsequent to the 
first encounter, suffers illness or injury 
requiring additional diagnosis or 
treatment. 

* * * * * 

2. Section 405.2402 is amended by 
deleting paragraph (e): 

§ 405.2402 Basic requirements. 
***** 

(e) [Reserved] 

***** 

3. Section 405.2404 is amended by 
adding paragraph (a)(2)(iii) to read as 
follows: 

§ 405.2404 Terminations of agreements. 

(a) Termination by rural health clinic. 
(1) Notice to Secretary. If the clinic 
wishes to terminate its agreement it 
shall file with the Secretary a written 
notice stating the intended effective date 
of termination. 

(2) Action by the Secretary, (i) The 
Secretary may approve the date 
proposed by die clinic, or set a different 
date no later than 6 months after the 
date of the clinic’s notice. 

(ii) The Secretary may approve a date 
which is less than 6 months after the 
date of notice if the Secretary 
determines that termination on that date 
would not: 

(A) Unduly disrupt the furnishing of 
services to the community serviced by 
the clinic; or 

(B) Otherwise interfere with the 
effective and efficient administration of 
the Medicare program. 

(iii) The Secretary may approve a date 
that is the same as the date on which 
the clinic's agreement was first effective 
if the Secretary determines the clinic 
has not received any Medicare 
payments for rural health clinic services, 
if the Secretary determines that the 
clinic has received Medicare payments 
for rural health clinic services, the 
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Secretary will not approve a date earlier 
than the date of the clinic’s notice. 

4. Section 405.2425 is revised to read 
as follows: 

§ 405.2425 Payment for rural health clinic 
services. 

(a) Payment to provider clinics. The 
carrier will pay for rural health clinic 
services in accordance with the provider 
reimbursement principles in subpart D 
of this part if: 

(1) The clinic is an integral and 
subordinate part of a hospital, skilled 
nursing facility or home health agency 
participating in Medicare (i.e., a 
provider of services); and 

(b) Payment to independent clinics. 

(1) The carrier will pay for rural 
health clinic services furnished by all 
other clinics (“independent clinics”) 
under the retrospective method of 
payment described in $ 405.2427 or the 
prospective method of payment 
described in { 405.2428. Both methods 
require the carrier to pay the clinic 
based on all-inclusive rate for each 
beneficiary encounter for covered rural 
health clinic services. The carrier will 
select the appropriate payment method 
(i.e., either the retrospective or 
prospective method), and calculate the 
rate, in accordance with this subpart 
and general instructions issued by 
HCFA. 

(2) The carrier will determine the 
amount payable for each encounter for 
covered rural health clinic services as 
follows: 

(i) If the beneficiary has incurred the 
full deductible before the encounter, the 
carrier will pay the clinic 80 percent of 
the all-inclusive rate. 

(ii) If the beneficiary has not incurred 
the full deductible before the encounter, 
the carrier will pay the clinic only if the 
clinic’s reasonable customary charge for 
the services furnished exceeds the 
amount needed to satisfy the 
beneficiary's deductible. The carrier will 
subtract the amount needed to satisfy 
the deductible from the all-inclusive 
rate, and pay the clinic 80 percent of the 
remainder, if any. 

(3) In calculating the all-inclusive rate 
under either the retrospective or 
prospective method, the carrier will 
allow only costs that are allowable and 
reasonable under the reimbursement 
principles in § 405.2426. 

(4) The carrier will pay an 
independent clinic under the prospective 
method if: 

(i) The clinic has participated as a 
rural health clinic in Medicare or 
Medicaid, or both, for the two reporting 
periods immediately preceding the 
current period; or 


(ii) The clinic can demonstrate to the 
satisfaction of HCFA that its costs and 
annual number of encounters are 
sufficiently stable so that use of the 
prospective method would not result in 
inaccurate payment, and that it can 
generate the cost and utilization 
information the carrier requires to 
calculate a prospective rate under 
§ 405.2428(e). 

(5) The carrier will pay an 
independent clinic that does not meet 
the requirements of paragraphs (b)(4)(i) 
or (ii) of this section under the 
retrospective method. 

(c) in order to receive payment, the 
clinic must follow the procedures in 
§ 405.250-2 and general instructions 
issued by HCFA. 

5. Section 405.2426 is revised by 
changing the title, redesignating the 
current content as § 405.2427 (a) and (b), 
and revising and redesignating as 
§ 405.2426 the content of 8 405.2428 
(except for paragraphs (d) and (e) which 
are deleted): 

$ 405.2426 Reimbursement principles. 

(a) Applicability of general Medicare 
principles . In determining whether a 
specific type or item of cost such as 
interest, depreciation, bad debts and 
owner compensation, is allowable for 
purposes of rate calculation and 
payment under S 9 405.2427 and 405.2528, 
the carrier will follow the provider 
reimbursement principles set forth in 
Subpart D of this part, as applicable. 

(b) Typical rural health clinic costs. 
The carrier will include the following 
types and items of cost in allowable 
costs to the extent that they are 
reasonable: 

(1) Compensation for the services of 
physicians, physician assistants, nurse 
practitioners, nurse midwives, 
specialized nurse practitioners and 
visiting nurses employed by the clinic. 

(2) Compensation for the duties that a 
supervising physician is required to 
perform under the agreement specified 
in § 481.8 of this chapter. 

(3) Costs of services and supplies 
incident to the services of a physician, 
physician assistant, nurse practitioner, 
nurse midwife or specialized nurse 
practitioner. 

(4) Overhead costs, including clinic 
adminstration, costs applicable to use 
and maintenance of the clinic facility, 
and depreciation costs. 

(5) Costs of services purchased by the 
clinic. 

(c) Tests of reasonableness for rural 
health clinic cost and utilization. (1) 
HCFA may establish tests of 
reasonableness authorized by sections 
1833(a) and 1861(v)(l)(A) of the Act with 
respect to direct or indirect overall 


costs, costs of specific items and 
services, or costs of groups of items and 
services. Those tests include, but are not 
limited to, screening guidelines and 
payment limitations. The carrier, acting 
under general instructions issued by 
HCFA, also may establish tests of 
reasonableness and screening 
guidelines. 

(2) The screening guidelines HCFA 
establishes will set minimum standards 
for the productivity of physicians, 
physician assistants, nurse practitioners, 
and teams comprising a physician and a 
physician assistant or nurse practitioner, 
employed by a clinic. If, during a 
reporting period, a clinic does not 
furnish at least the minimum number of 
encounters expected under applicable 
productivity guidelines, the carrier will 
calculate the clinic’s all-inclusive rate 
by using the number of encounters 
expected, unless the clinic furnishes the 
carrier with reasonable justification of 
the clinic's failure to furnish the number 
of encounters expected. For example, if 
a clinic does not furnish the number of 
encounters expected under the 
guidelines, but can demonstrate to the 
satisfaction of the carrier that it does 
not employ an excessive number of staff 
in relation to the number of encounters 
it can reasonably expect to furnish, the 
carrier will calculate the clinic's all- 
inclusive rate based on the number of 
encounters actually furnished. 

(3) HCFA may set limits on payments 
for rural health clinic services, on the 
basis of costs estimated to be 
reasonable for the provision of such 
services. 

6. Section 405.2427 is revised by 
changing the title, redesignating current 
paragraphs (a) through (d) a9 
paragraphs (c) through (f), and 
redesignating the content of § 405.2426 
89 paragraphs (a) and (b): 

§ 105.2427 Retrospective method of 
payment 

(a) Determination of all-inclusive rate. 

(1) The carrier will determine all- 
inclusive rate at the beginning of the 
reporting period. 

(2) The rate will be determined by 
dividing the estimated total allowable 
costs by estimated total encounters for 
rural health clinic services. 

The carrier may consider prior period 
costs, encounters, and other relevant 
factors in determining these estimates. 

(3) The rate determination will be 
subject to any tests of reasonableness 
that may be established in accordance 
with § 405.2426 

(b) Adjustment of rate. (1) The carrier 
will, during each reporting period, 
periodically review the rate to assure 
that payments approximate actual 
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allowable costs and encounters for rural 
health clinic services, and will adjust it 
if: 

(1) There is a significant change in the 
utilization of clinic services; 

(ii) Actual allowable costs vary 
materially from the clinic’s estimated 
allowable costs; or 

(iii) Other circumstances arise which 
warrant an adjustment. 

(2) The clinic may request the carrier 
to review the rate to determine whether 
adjustment is appropriate. 

(c) Annual reconciliation. Payments 
made to a rural health clinic during a 
reporting period will be subject to 
reconciliation to assure that those 
payments do not exceed or fall short of 
80 percent of the allowable costs 
attributable to covered services 
furnished to Medicare beneficiaries 
during that period less applicable 
deductible amounts. 

(d) Calculation of reconciliation, (1) 
The carrier will determine the total 
reimbursement amount due the clinic on 
the basis of: 

(1) The report specified in 
§ 405.2429(c)(2); and 

(ii) The rate determined by dividing 
the total allowable costs incurred for 
rural health clinic services in the 
reporting period by total encounters for 
rural health clinic services furnished for 
the period. The rate will be subject to 
tests of reasonableness which may be 
established in accordance with this 
subpart 

(2) The carrier will compare the total 
reimbursement amount due with total 
payments made to the clinic for the 
reporting period, to determine the 
amount of the reconciliation. 

(e) Notice of program reimbursement. 
After review of the clinic’s report and 
audit as necessary, the carrier will send 
written notice to the clinic of: 

(1) The carrier’s determinations under 
paragraphs (d)(1) and (2) of this section 
for the reporting period; and 

(2) The clinic’s right to have the 
determination reviewed at a hearing 
under the procedures set forth in 
Subpart R of this part, if the amount in 
controversy is at least $1,000 (see 

§ 405.2431). 

ff) Payment of reconciliation 
amount —(1) Underpayments. If the total 
reimbursement due the clinic exceeds 
the payments made for the reporting 
period, the carrier will make a lump-sum 
payment to the clinic for the difference. 

(2) Overpayments, (r) If the total 
payments made to a clinic for the 
reporting period exceed the total 
reimbursement due the clinic for the 
period, the carrier will collect the 
difference through a lump-sum refund, or 
through offset against subsequent 


payments or a combination of offset and 
partial refund. 

The carrier will select the collection 
method or methods that, in its judgment, 
will result in collection of the difference 
within the period specified in paragraph 

(f)(2)(ii) of this section. 

(ii) The carrier will collect the 
difference from the clinic within one 
year of the date of the notice of program 
reimbursement, unless it determines that 
a longer period is justified. Any longer 
period must be based on collection of 
the difference as soon as possible while 
minimizing hardship to the clinic. 

7. Section 405.2428 is revised by 
changing the title, redesignating its 
content as § 405.2420, and adding new 
content as follows: 

§ 405.2428 Prospective method of 
payment 

(a) Determination of base period. 

(1) The initial base period for each 
clinic is the reporting period 
immediately preceding the first reporting 
period for which payment is made under 
the prospective method of payment. 

(2) Except as specified in paragraphs 
(a)(3) and (a)(4) of this section, each 
third reporting period after the initial 
base period becomes a new base period. 

(3) If a clinic’s rate for a reporting 
period is recalculated as described in 
paragraph (f) of this section, the part of 
the reporting period used as a basis for 
recalculating the rate becomes a new 
base period. That new base period will 
be used in calculating the clinic's 
individual clime rate until the next base 
period as described in paragraph (a)(2) 
of this section. 

(4) If a clinic is granted an exception 
under paragraph (g) of this section, the 
part of the reporting period for which 
the exception is granted becomes a new 
base period. That new base period will 
be used in calculating the clinic's 
individual clinic rate until the next base 
period as described in paragraph (a)(2) 
of this section. 

(b) Use of interim rate. 

(1) Until the carrier determines a 
clinic’s all-mclusive rate for the first 
reporting period after a base period, it 
will pay the clinic using an interim 
payment rate. 

(2) (i) The interim payment rate for a 
clinic will be 1X5 percent of the ra te paid 
for the last day of the clinic’s base 
period on which covered services were 
furnished. 

(ii) If the clinic is a new clinic that has 
qualified for prospective payment under 
the prospective method under 
§ 405.2425(b]{4)(ii}, the interim rate will 
be 115 percent of the clinic’s allowable 
cost per encounter for the current 
period, as calculated by the carrier 


based on the most recent cost and 
utilization information available to the 
carrier. 

(3) When the all-inclusive rate for a 
reporting period is determined, the 
carrier will notify the clinic of the all- 
inclusive rate. That all-inclusive rate 
replaces the interim rate for the entire 
period unless the rate is recalculated as 
described in paragraph (f) of this 
section, or the clinic is granted an 
exception as described in paragraph (g) 
of this section. 

(4) When the all-inclusive rate for a 
reporting period is determined, the 
carrier will: 

(i) Compute the difference between 
the amount that would have been paid 
using the all-inclusive rate and the 
amount that was paid using the interim 
rate; 

(ii) If the amount that would have 
been paid using the all-inclusive rate 
exceeds what was paid using the interim 
rate, pay the clinic a lump sum for the 
difference; or 

(iii) If the amount that was paid using 
the interim rate exceeds what would 
have been paid using the all-inclusive 
rate, collect the difference from the 
clinic through a lump-sum refund, an 
offset against subsequent payments, or a 
combination of these two methods. 

(c) Determination of all-inclusive rate. 
The carrier will determine an all- 
inclusive rate to be paid uniformly for 
each beneficiary encounter for covered 
services furnished during each reporting 
period. The all-inclusive rate for each 
clinic will be the lower of the target rate 
calculated under paragraph (d) of this 
section, or the clinic rate calculated 
under paragraph (e) of this section. 

(d) Statewide target rate. 

(1) For the reporting period beginning 
on [effective date of this regulation]* and 
for each reporting period beginning 
every third year thereafter, HCFA will 
calculate a new target rate for each 
State. HCFA wiH notify carriers for each 
State of the new target rate before the 
start of the first reporting period for 
which the new Statewide target rate 
applies. 

(2) To calculate a new target rate for 
each State, HCFA will: 

(i) Calculate, by obtaining actual rural 
health clinic cost data from prior 
reporting periods and increasing that 
data for inflation, the current period 
median allowable cost per encounter for 
all rural health clinics in the nation; 

(ii) Multipy the current period median 
cost per encounter by 115 percent and 

(in) Adjust the resulting rate to 
account for the prevailing wage level in 
each State. 

(3) For any reporting period for which 
HCFA does not calculate a new target 
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rate, the carrier will adjust the 
Statewide target rate by: 

(i) Computing the number of months 
between the start of the reporting period 
for which HCFA last calculated a new 
target rate and the start of the reporting 
period for which the rate is being 
adjusted; and 

(ii) Increasing the most recent new 
Statewide target rate by one-twelfth 
(8.33 percent) of the pertinent annual 
increase factor for each month after the 
start of the reporting period for which 
HCFA last calculated a new target rate. 
The annual increase factors used in this 
calculation will be the ones HCFA uses 
to limit annual increases in prevailing 
charge levels for physician services 
under Medicare. Use of these factors is 
authorized by 5 405.504 of subpart E of 
this part, and the factor that applies 
from July 1 of each year through June 30 
of the following year is published 
annually in the Federal Register. 

(e) Individual clinic rote. The carrier 
will calculate the clinic rate for each 
clinic by multiplying the average 
allowable cost per encounter the clinic 
incurred in its base period by the 
following percentages; 

(1) For the first reporting period after 
a base period. 115 percent; 

(2) For the second reporting period 
after a base period. 132 percent; and 

(3) For the third reporting period after 
a base period, 152 percent. 

(f) Use of recalculated rate. (1) HCFA 
will direct the carrier to recalculate a 
clinic's payment rate and pay the clinic 
at the recalculated rate for the 
remainder of the current period, if the 
clinic reports that, since its base period; 

(1) It has reduced the range of services 
it furnishes; or 

(ii) Its utilization has increased so that 
it should reasonably expect its current 
rate of utilization, if continued for an 
entire reporting period, to result in a 
number of encounters for that period 
that is at least 15 percent higher than the 
number of encounters the clinic 
furnished in the preceding reporting 
period. 

(2) In establishing the recalculated 
rate, the carrier: 

(i) Will use the lower of 115 percent of 
the cost per encounter currently incurred 
by the clinic (taking the reduction in 
range of services or increased utilization 
into account) or the Statewide target 
rate: and 

(ii) Will not, to the extent possible, 
take into account other changes, such as 
regular seasonal variations in 
utilization, that are unrelated to the 
reduction in range of services or long¬ 
term increase in utilization. 

(3) The part of the reporting period 
following the reduction in range of 


services or increase in utilization 
becomes a base period for use in 
calculating the all-inclusive rates for 
later periods, as specified in paragraph 

(a)(3) of this section. In calculating the 
cost per encounter the clinic incurred in 
the base period, the carrier will take into 
account the reduction in range of 
services, or increased utilization that 
occurred in that period. To the extent 
possible, the carrier will not take into 
account other factors, such as regular 
seasonal variations in utilization, that 
are unrelated to the reduction in range 
of services, or long-term increase in 
utilization. 

(g) Exceptions. (1) The carrier will pay 
a clinic for a reporting period under the 
method in § 405.2427 if HCFA 
determines that the clinic meets the 
requirements in paragraphs (h)(2) or 

(h)(3) of this section, and files a written 
request as specified in paragraph (h)(4) 
of this section. 

(2) If the average allowable cost per 
encounter incurred by a clinic in its base 
period exceeds the Statewide target rate 
calculated under paragraph (d) of this 
section for the period immediately 
following the base period, the clinic will 
qualify for an exception if it can 
demonstrate to the satisfaction of HCFA 
that: 

(i) The excess costs are proper and 
necessary for the efficient delivery of 
rural health clinic services. 

(ii) The excess costs do not result 
from the employment of excessive 
numbers of staff relative to the total 
number of encounters the clinic can 
reasonably expect to furnish; and 

(iii) The excess costs are necessary 

because of the special needs of the 
clinic's patients. » 

(3) If a clinic incurs actual per 
encounter costs that exceed the 
payment rate calculated under 
paragraph (c) of this section, the clinic 
will qualify for an exception if it can 
demonstrate to the satisfaction of HCFA 
that: 

(i) The excess costs are proper and 
necessary for the efficient delivery of 
rural health clinic services; and 

(ii) The excess costs are incurred due 
to material increases in costs or 
decreases in utilization that have 
occurred subsequent to the base period 
and that were the result of a variation in 
the range of services offered by the 
clinic, or of extraordinary circumstances 
beyond the control of the clinic. 

(4) To qualify for an exception, a 
clinic must file a written request with 
the carrier. 

(5) The part of any reporting period 
for which an exception is granted 
becomes a base period for use in 
calculating the all-inclusive rates for 


later periods, as specified in paragraph 

(а) (4) of this section. 

(h) Notices. (1) The carrier will send 
the clinic written notice of: 

(i) Its determination under paragraph 
(c) of this section of an all-inclusive rate 
for the clinic; 

(ii) Its determination under paragraph 
(f) of this section of a recalculated rate 
for the clinic; or 

(iii) Its determination regarding the 
clinic’s request for an exception under 
paragraph (g)(1) or (2) of this section. 

(2) The carrier will send notice to the 
clinic within 10 days of the date it 
makes any of the determinations 
described in paragraph (h)(1). and will 
inform the clinic of its right to a hearing 
under $ 405.2431 if it is dissatisfied with 
its reimbursement. 

8. Section 405.2429 is amended by 
amending paragraphs (a) and (b), 
revising the title of paragraph (c), 
redesignating paragraphs (c)(3) through 

(б) as paragraphs (e) through (h). and 
adding new paragraph (d), as follows: 

§ 405.2429 Reports and maintenance of 
records. 

(a) Maintenance and availability pf 
records. The rural health clinic shall: 

(1) Maintain adequate financial and 
statistical records, in the form and 
containing the data required by HCFA, 
to allow the carrier to determine 
payment for covered services furnished 
to Medicare beneficiaries in accordance 
with this subpart; 

(2) Make the records available for 
verification and audit by HHS or the 
General Accounting Office; and 

(3) Maintain financial data on an 
accrual basis, unless it is part of a 
governmental institution that uses a 
cash basis of accounting. In the latter 
case, appropriate depreciation on 
capital assets will be allowable rather 
than the expenditure for the capital 
asset. 

(b) Adequacy of records, (a) The 
carrier may suspend reimbursement if it 
determines that the clinic does not 
maintain records that provide an 
adequate basis to determine payments 
under Medicare. 

(2) The suspension will continue until 
the clinic demonstrates to the carrier’s 
satisfaction that it does and will 
continue to maintain adequate records. 

(c) Report requirements: retrospective 
method .—(1) Initial report. At the 
beginning of its initial reporting period, 
the clinic shall submit to the carrier an 
estimate of budgeted costs and 
encounters for rural health clinic 
services for the reporting period, in the 
form required by HCFA, and such other 
information as HCFA may require to 
establish the payment rate. 
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(2) Annual reports. Within 90 days 
after the end of its reporting period, the 
clinic shall submit to the carrier, in the 
form required by HCFA, a report of: 

(i) Its operations, including the costs 
actually incurred for the period and the 
actual number of encounters for rural 
health clinic services furnished during 
the period; and 

(ii) The estimated costs and estimated 
encounters for rural health clinic 
services for the succeeding reporting 
period, and such other information as 
HCFA may require to establish the 
payment rate. 

(d) Report requirements: prospective 
method. (1) Bose period report. Within 
90 days after the end of each base 
period, the clinic must submit to the 
carrier, in the form required by HCFA, a 
report of its operations that includes: 

(1) The costs actually incurred during 
the base period; and 

(ii) The actual number of encounters 
for rural health clinic services furnished 
to all patients during the period. 

(2) Reports for other period. Within 60 
days after the end of each reporting 
period that is not a base period, the 
clinic shall submit to the carrier, in the 
form required by HCFA, a summary 
report of: 

(i) The costs actually incurred during 
the period; and 

(ii) The actual number of encounters 
for rural health clinic services furnished 
to all patients during the period 

(3) Reports of changes in range of 
services or utilization . (i) Whenever a 
clinic reduces its range of services or 
experiences an increase in its 
utilization, or both, that it reasonably 
should expect may require recalculation 
of its payment rate for the current period 
under § 405.2428(f), it shall notify HCFA 
of this change. 

(ii) HCFA will than recalculate the 
clinic’s rate to take account of the 
change if it determines that a rate 
recalculation under § 405.2428(f) is 
warranted. 

(iii) If a clinic does not notify HCFA of 
this change but HCFA Learns of the 
changes from the clinic’s next annual 
report, or by other means. HCFA will 
recalculate the clinic’s rate, determine 
the difference between what would 
have been paid for that period under the 
recalculated rate and what was actually 
paid, and recover this difference through 
a lump-sum refund, an offset against 
subsequent payments, or a combination 
of these two methods. 

(e) Late reports . If the clinic does not 
submit an adequate annual report on 
time, the carrier may reduce or suspend 
payments to preclude excess payment to 
the clinic. 


(f) Inadequate reports . If the clinic 
does not furnish a report or furnishes a 
report that is inadequate for the carrier 
to make a determination of program 
payment, HCFA may deem all payments 
for the reporting period to be 
overpayments. 

(g) Postponement of due date. For 
good cause shown by the clinic, the 
carrier may, with HCFA’s approval, 
grant a postponement of the due date for 
the annual report. 

Except under unusual circumstances, 
the postponement would not exceed 30 
days. 

(h) Termination of agreement or 
change of ownership. A clinic that 
voluntarily or involuntarily ceases to 
participate in the Medicare program or 
experiences a change in ownership shall 
submit the report within 45 days 
folllowing the effective date of the 
termination of agreement or change of 
ownership. 

9. Section 405.2430 is revised to read 
as follows: 

§ 405.2430 Beneficiary appeals. 

A beneficiary may request a hearing 
by the carrier (subject to the procedures 
and conditions set forth in Subpart H of 
this part as applicable) If: 

(a) The beneficiary i9 dissatisfied with 
a carrier’s determination denying a 
request for payment made on his or her 
behalf by a rural health clinic; or 

(b) The beneficiary is dissatisfied with 
the amount of payment; or 

(c) The beneficiary believes the 
request for payment is not being acted 
upon with reasonable promptness. 

10. Section 4Q5J2431 is added to read 
as follows: 

§ 405.2431 Clinic appeals. 

(a) Reimbursement appeals of 
provider clinics. (1) If a provider clinic is 
dissatisfied with the payment received 
for covered services furnished during a 
reporting period, the provider that 
operates the clinic may, after the end of 
the period, request a hearing. 

(2) The hearing will be held by the 
carrier or the Provider Reimbursement 
Review Board, as appropriate, subject to 
the procedures set forth in subpart R of 
this part for intermediary and Provider 
Reimbursement Review Board hearings. 

(b) Reimbursement appeals of 
independent clinics . (1) If an 
independent rural health clinic is 
dissatisfied with the payment received 
for covered services furnished during a 
reporting period and the amount in 
controversy i9 at least $1,000, the clinic 
may, either during the reporting period 
or after the end of the reporting period, 
request a hearing. 


(2) Notwithstanding any provision in 
subpart R of this part to the contrary, 
the hearing on the facts available to 
HCFA when it was recalculated; 

(iv) Whether the clinic had adequately 
demonstrated to HCFA that it is entitled 
to an exception for excess costs under 

§ 405.2428(g); or 

(v) Whether HCFA acted properly in 
recovering amounts it previously paid to 
a clinic based on inadequate reporting, 
under 5 405.2429(d)(3). 

C. Part 447. subpart. C, is amended by 
revising § 447.371 to read as follows: 

Rural Health Clinic Services 

§ 447.371 Services furnished by rural 
health clinics. 

(a) Basic requirement. The agency 
must pay for rual health clinic services, 
as defined in § 440.20(b) of this 
subchapter, and for other ambulatory 
services furnished by a rural health 
clinic, as defined in § 440.20(c) of this 
subchapter, as set forth in this section. 

(b) Payment to provider clinics. The 
agency must pay for services furnished 
by a clinic in accordance with the 
Medicare provider reimbursement 
principles in subpart D of Part 405 of this 
chapter if: 

(1) The clinic is an integral and 
subordinate part of a hospital, skilled 
nursing facility, or home health agency 
participating in Medicare (i.e., a 
Medicare provider); and 

(2) The clinic is operated with other 
departments of the provider under 
common licensure, governance, and 
professional supervision. 

(c) Payment to independent clinics - 
general The agency must pay for 
services furnished by all other clinics 
(i.e., “independent clinics”) as specified 
in paragraph (d) or (e) of this section, as 
appropriate. 

(d) Payment to independent clinics 
that furnish only rural health clinic 
services . For clinics that do not furnish 
other ambulatory services or dental 
services, the agency must pay for rural 
health clinic services at 100 percent of 
the all-inclusive rate determined by the 
Medicare carrier under §5 405.2427 or 
405.2428 of this chapter. 

(e) Payment to independent clinics 
that furnish other ambulatory services 
or dental services, or both . For clinics 
that furnish rural health clinic services 
and other ambulatory services, or dental 
services, or both, the agency must: 

(i) Pay for rural health clinic services 
at 100 percent of the all-inclusive rate 
determined by the Medicare carrier 
under § § 405.2427 or 405.2428 of this 
chapter; and 

(ii) Pay for other ambulatory services 
or dental services, or both, at the same 
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rates it sets for the particular services 
when not furnished by a rural health 
clinic. These rates must not exceed the 
upper limits in this subpart. 

(f) For purposes of paragraphs (e) (1) 
and (2) of this section, “encounter” 
means a face-to-face contact for the 
provision of medical services between a 
clinic patient and any health 
professional whose services are 
reimbursed under the State plan. 
Contacts with more than one health 
professional, and multiple contact with 
the same health professional, that take 
place on the same day and at a single 
location, constitute a single encounter 
except when the patient, after the first 
encounter, suffers illness or injury 
requiring additional diagnosis or 
treatment. 

(Sections 1102,1833.1861 (aa), 1871,1902(a) 
and 1905(a) of the Social Security Act (42 
U.S.C. 1302.13951.1395x(aa), 1395hh. 

1396a(a), and 1396d(a))) 

(Catalog of Federal Domestic Assistance 
Program No. 13,774, Medicare-Supplmentary 
Medicare Insurance; No. 13.761 Medical 
Assistance Program) 

Dated: February 8.1980. 

Leonard D. Schaeffer, 

Administrator, Health Care Financing 
Administration . 

Approved: September 3.1980. 

Patricia Roberts Harris, 

Secretary. 

|FR Doc. 80-27577 Filed 9-9-00:8:45 unj 
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greater than $4793.351780 million, a royalty of 65.00000 percent 
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Figure 1 

Form of the Sliding Royalty Schedule 



Adjusted Quarterly Value of Production (mil. $) 


TABLE l. HYPOTHETICAL QUARTERLY ROYALTY CALCULATIONS 


(A) 

(B) 

< c> 

(D) 

Actual Value of 
Quarterly Production 
(Millions of Dollars) 

GNP Fixed Weighted 
Price Index 

Inflation Factor 1 

Adjusted Value of 
Quarterly Production^ 
(VJ. Millions of $ 


(E) 

Percent 
Royalty 
Rate (Rj) 


Royalty Payment^ 
(Millions of 
Dollars) 


10.000000 

200.0 

4/3 

7.500000 

16.66667 

1.666667 

30.000000 

200.0 

4/3 

22.500000 

16.74677 

5.024031 

90.000000 

200.0 

4/3 

67.500000 

26.63428 

23.970852 

270.000000 

200.0 

4/3 

202.500000 

36.52179 

98.608833 

810.000000 

200.0 

4/3 

607.500000 

46.40930 

375.915330 

10.000000 

250.0 

5/3 

6.000000 

16.66667 

1.666667 

30.000000 

250.0 

5/3 

18.000000 

16.66667 

5.000001 

90.000000 

250.0 

5/3 

54.000000 

24.62599 

22.163391 

270.000000 

250.0 

5/3 

162.000000 

34 . 51350 

93.186450 

810.000000 

250.0 

5/3 

486.000000 

44.40101 

359.648181 

Column (B) divided by 150.0 (assumed value of CNP fixed weighted price index at 
Column (A) divided by Inflation Factor. 

Column (A) times Column (E). All values are rounded for display purposes only. 

time leases are 

Issued). 

































8. Withdrawal of Tracts . The United States reserves the right to (a) Outer Continental Shelf Official Protraction Diagram NO 7-2, 

withdraw any tract from this sale prior to issuance of a written acceptance Yakutat (approved 10/31/74) 

of a bid for that tract. (b) Outer Continental Shelf Official Protraction Diagram NO 7-4, 
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Alaska Outer Continental Shelf Office, Bureau of Land 
































OCS OFFICIAL PROTRACTION DIAGRAM NO 7-4 OCS OFFICIAL PROTRACTION DIAGRAM NO 7-4, continued 

(Approved 9/22/75) 
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ENVIRONMENTAL PROTECTION 
AGENCY 

(FRL 1601-6] 

Guidelines for the Assessment of Civil 
Penalties Under Section 16 of the 
Toxic Substances Control Act; PCB 
Penalty Policy 

agency: Office of Enforcement, 
Environmental Protection Agency (EPA 
or the Agency). 
action: Notice of a policy for 
implementation of the Toxic Substances 
Control Act, with respect to the 
assessment of civil penalties under 
Section 16: interim guidance for the 
determination of penalties for violations 
of the PCB regulations. 

summary: Section 16 of the Toxic 
Substances Control Act (TSCA or the 
Act) authorizes the Administrator of 
EPA to assess civil penalties for 
violations of the Act. On March 10,1980, 
Jeffrey G. Miller, Acting Assistant 
Administrator for Enforcement, 
transmitted to the EPA Regional 
Administrators a document which 
implements an administrative civil 
penalty policy for TSCA. This document 
sets forth a general penalty assessment 
policy which will be supplemented by 
regulation-specific penalty assessment 
guidance. Together, these documents 
provide internal procedural guidelines to 
aid EPA personnel to assess appropriate 
penalties. They are not regulations. The 
penalty assessment policy establishes 
standardized definitions and 
applications of the statutory factors that 
the Act requires the Administrator to 
consider in assessing a penalty. It also 
provides a mechanism whereby Agency 
personnel may, within specified 
boundaries, exercise discretion in 
negotiating consent agreements, and 
otherwise adapt the proposed penalty to 
the exigencies of special circumstances. 

Separate guidances will apply the 
penalty system to specific regulatory 
and statutory provisions. These 
guidances will be developed on a 
continuing as-needed basis. 

On April 24,1980, Richard D. Wilson, 
deputy Assistant Administrator for 
General Enforcement, transmitted to the 
EPA Regional Administrators the first of 
the regulation specific penalty policies. 
This document consisted of interim 
guidance for the determination of 
penalties for violations of the PCB 
regulations. 

The TSCA civil penalty policy and the 
PCB penalty policy were effective on 
March 10,1980 and April 24,1980, 
respectively, the dates these policies 
were issued to the Regional Offices. 
Although the Agency is not required to 


publish these documents, EPA is doing 
so in order to give them the wide 
circulation that publication will provide. 

The full text of the TSCA civil penalty 
policy, and the PCB penalty policy, with 
the appropriate transmittal memoranda, 
appear below in the “Supplementary 
Information** section. 

FOR FURTHER INFORMATION CONTACT: 
Peter J. Niemiec, Attorney-Advisor, 
Pesticides and Toxic Substances 
Enforcement Division (EN-342), 401 M 
St., SW., Washington, D.C. 20460, (202) 
755-9404. 

SUPPLEMENTARY INFORMATION: The 

doucments appearing below were 
transmitted to the EPA Regional 
Administrators on March 10,1980, and 
April 24,1980, respectively. The 
“Technical Support Document** referred 
to in the TSCA civil penalty document 
has not been reproduced, but is 
available upon request from the EPA 
address above. 

Dated: July 7,1980. 

Jeffrey G. Miller, 

Acting Assistant Administrator for 
Enforcement . 

TSCA Civil Penalty System 

Introduction 

The Toxic Substances Control Act 
(TSCA), passed by Congress and signed 
into law in 1976, provides for increased 
regulation of chemical substances and 
mixtures. The Environmental Protection 
Agency is charged with carrying out and 
enforcing the requirements of the Act 
and any rules promulgated under the 
Act. 

Section 16 of the Act provides for civil 
and criminal penalities for violations of 
TSCA or TSCA rules. Civil penalty 
amounts may range up to $25,000 per 
violation, with each day that a violation 
continues constituting a separate 
violation. Civil penalties are to be 
administratively imposed, after the 
person is given a written notice and the 
opportunity to request a hearing. There 
is a right to review in the United States 
Courts of Appeals after the penalty has 
been imposed by the Administrator. 

Section 16 of TSCA requires that a 
number of factors be considered in 
assessing a civil penalty, as follows: 

In determining the amount of a civil 
penalty, the Administrator shall take into 
account the nature, circumstances, extent 
and gravity of the violation or violations and, 
with respect to the violator, ability to pay, 
effect on ability to continue to do business, 
and history of prior such violations, the 
degree of culpability, and such other matters 
as justice may require. 

The purpose of the general penalty 
system is to assure that TSCA civil 


penalties be assessed in a fair, uniform 
and consistent manner, that the 
penalties are appropriate for the 
violation committed; that economic 
incentives for violating TSCA are 
eliminated; and that persons will be 
deterred from committing TSCA 
violations. 

Scope of the Civil Penalty System 

The penalty system described in this 
document provides the general 
framework for civil penalty assessment 
under TSCA. It establishes standardized 
definitions and applications of factors 
the Act requires the Administrator to 
consider in assessing a penalty. As 
regulations are developed, specific 
penalty guidelines will be developed 
adopting in detail the application of the 
general penalty system to the new 
regulation. These specific guidelines will 
generally be issued when enforcement 
strategies are issued for each new 
regulation. 

Note.—This document does not discuss 
whether assessment of a civil penalty is the 
correct enforcement response to a given 
violative condition. Rather, this document 
focuses on determining what the proper civil 
penalty should be if a decision has been 
made that a civil penalty is the proper 
enforcement remedy to pursue. 

Brief Description of the System 

The general civil penalty system is 
designed to assign penalties for TSCA 
violations in accordance with the 
statutory requirements of Section 16. 
Penalties are determined in two stages: 
(1) Determination of a “gravity based 
penalty” (GBP), and (2) adjustments to 
the gravity based penalty. 

To determine the gravity based 
penalty, the following factors affecting a 
violation’s gravity are considered: 

• The “nature” of the violation, 

• The “extent” of environmental harm 
that could result from a given violation, 
and 

• The “circumstances’* of the 
violation. 

These factors are incorporated on a 
matrix which allows determination of 
the appropriate gravity based penalty. 

Once the gravity based penalty has 
been determined, upward or downward 
adjustments to the penalty amount are 
made in consideration of these other 
factors: 

• Culpability, 

• History of such violations. 

• Ability to pay, 

• Ability to continue in business, and 

• Such other matters as justice may 
require. 

Civil Penalty System and Its Application 

This section describes in detail the 
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general civil penalty system, how 
specific penalty guidances will be 
developed and applied, and the 
reasoning behind the development of the 
system. 

The Penalty Factors 

The Act requires the consideration of 
eight named factors in any penalty 
assessment, as well as “other factors as 
justice may require.'* 

The first four factors—nature, 
circumstances, extent and gravity— 
relate to the violation. Under the penalty 
system these four factors are charted on 
a matrix which yields the Gravity Based 
Penalty (GBP). This matrix is a constant 
throughout the penalty system. As will 
be seen below, however, the specific 
penalty guidelines will affect into which 
category along each axis of the matrix 
the violation will fall. 

Once a GBP figure is reached, several 
adjustment factors are applied: 

• An upward or downward 
adjustment may be made for particularly 
culpable or non-culpable conduct An 
upward adjustment of up to 100% may 
be made where there is a history of such 
a violation. 

• Two other adjustments (not 
specifically required by the Act, but 
authorized under the “as justice may 
require" language of § 18) are to recover 
cleanup costs paid by the United States, 
and to reduce or eliminate any financial 
or competitive advantage gained by the 
violator as a result of his failure to 
follow the Act, or its regulations. Other 
case-by-case adjustments may also be 
warranted under the “as justice may 
require" language. 

• The final statutory adjustment 
factors are the violator’s ability to pay 
and the effect on the violator's ability to 
continue to do business. For several 
reasons we have combined the concepts 
involved in these factors onto one 
“ability to pay" factor. This factor will 
often act as a limit on the amount of 
penalty assessed, even where other 
factors indicate a higher penalty is 
warranted. 

Calculation of the Gravity Based 
Penalty 

The gravity based penalty (GBP) is 
found on the following matrix: 


Extent erf polenta! damage 


v^wcumsiances vpnroawiKy 
of damages) 

A major 

a 

significant 

C minor 

High range: 

1. ... 

$25,000 

$17,000 

$5,000 

9 .... 

20.000 

13.000 

3.000 

Mid range: 

3.. 

15.000 

10.000 

1.500 

4_____ 

10.000 

6.000 

1,000 

Low range: 

5......... 

5.000 

3.000 

500 

6. 

£000 

1,300 

200 


Note.—S ignificant violations akq assessed at 60-66% of 
major violations, whfe minor violations are assessed at 20% 
and 15% of major violations for levels 1 and 2. and 10% for 
levels 3-6 

The GBP incorporates nature, extent, 
circumstances, and gravity as follows: 

1 . Nature. The “nature" factor, as all 
factors in the penalty system, is used in 
accordance with its commonly 
understood meaning: “The essential 
character of a thing: quality or qualities 
that make something what it is; essence" 
(Webster's New World Dictionary). 

In the context of penalty assessment, 
this factor indicates which specific 
penalty guideline should be used to 
determine appropriate matrix levels of 
“extent" and “circumstances" (of 
environmental harm surrounding the 
violation). Thus, the nature (essential 
character) of a violation is best defined 
by the set of requirements violated, such 
as the PCB rule, or the premanufacture 
notification requirement. Since each 
TXCA section, rule, or other appropriate 
group of requirements will have a 
separate specific penalty guideline that 
will include criteria for assigning 
violations to the several levels of 
“extent" of potential harm, and 
probability of harm, the specific 
tailoring of these operational criteria for 
each section or rule ensures that 
penalties assessed will reflect the nature 
of the violation. 

Also incorporated in the concept of 
“nature" is whether the violation is of a 
chemical control\ control-associated 
data gathering, or hazard assessment 
nature: 

Chemical control: Chemical control 
regulations are aimed at minimizing the 
risk presented by a chemical substance, 
by placing constraints on how it is 
handled. Sections 6, 7,12.13 and sub¬ 
sections 5(e), and 5(f) authorize a wide 
variety of chemical control actions, from 


labeling requirements to total bans on 
manufacture. These requirements are 
variously imposed by rulemaking, 
administrative order, court injunction, or 
by the Act itself. 

Control-associated data gathering: 
Control-associated data gathering 
requirements are the recordkeeping 
and/or reporting requirements 
associated with a chemical control 
regulation. These requirements enable 
the Agency to evaluate the effectiveness 
of the regulation, and to monitor 
compliance. 

Hazard assessment: Hazard 
assessment requirements are used to 
develop and gather the information 
necessary to intelligently weigh and 
assess the risks and benefits presented 
by particular chemical substances, and 
to impose chemical control requirements 
when appropriate. The requirments 
include those of premanufacture 
notification under § 5, testing under § 4, 
and reporting and recordkeeping under 
§ 8 . 

As discussed in the next two sections, 
the “nature" of the violation will have a 
direct effect on the measure used to 
determine which“extent" and 
“circumstances" categories are selected 
on the GBP matrix. 

2. Extent “Extent" is used to take into 
consideration the degree, range, or 
scope of the violation. The matrix 
provides three levels for measuring 
extent: 

Level A (Major): 

—Potential for “serious” damage to human 
health or for major damage to the 
environment. 

Level B (Significant): 

—Potential for "significant" amount of 
damage to human health or the 
environment 

Level C (Minor): 

—Potential for a lesser amount of damage to 
human health or the environment 

A number of factors affect into which 
level of “extent" a particular violation 
fits. The specific application of these 
factors depends in large degree on the 
specific penalty system’s treatment of a 
particular violation. For example, the 
specific penalty system will not only 
provide guidance for PCBs in general 
but also for the type of PCB violation. 

Chemical control: For a chemical 
control violation (e.g., rules for storage 
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and disposal of PCBs), the quantity of 
the regulated substance involved might 
be the principal basis for categorizing 
extent. In other words, a violation 
involving under 10 pounds of a given 
substance might be Level C, 10 to 100 
pounds Level B, and over 100 pounds 
Level A. 1 In the development of specific 
guidelines, environmental impact data 
and other analyses developed in support 
of the chemical control rule making will 
generally be the basis for determining 
"extent" levels. 

Control-associated data-gathering: 

For control-associated data gathering 
regulations, the quantity of regulated 
substance involved in the recordkeeping 
will be used as the indicator of the 
extent of the violation. For example, not 
reporting the whereabouts of 1,000 
pounds of PCBs is more serious than not 
reporting one pound. In general, the 
quantity measures used to define the 
"extent" of such a violation will be the 
same as those used to define the 
"extent" categories of the control 
violation with which it is associated. As 
with chemical control rules, factors 
other than quantity may be used when 
appropriate to indicate the "extent" of 
potential damage. 

Hazard assessment : Hazard 
assessment data-gathering regulations 
require a different approach to make an 
"extent" determination. Unlike chemical 
control and control-associated data- 
gathering regulations, the degree of 
danger or "hazard" presented by the 
substance in question may not be 
known. Indeed, this lack of knowledge is 
the principle reason for the data- 
gathering. The measure of "extent" of 
harm will focus on the goals of the given 
hazard assessment regulation, and the 
types of harm it is designed to prevent. 
For example, a § 4 test violation will be 
of Level A extent //it "seriously" affects 
the validity of a test on a substance 
which is manufactured in large 
quantities, with lesser violations treated 
accordingly, whereas manufacturing a 
chemical without submitting a 
premanufacture notification form 90 
days in advance, could either be treated 
as (1) always being of Level A or, (2) 
varying in level of "extent" according to 
the volume illegally manufactured. Thus, 
a great number of judgments must be 
made in the formulation of the specific 
penalty policy. 

3. Circumstances. "Circumstances" is 
used in the penalty policy to reflect on 
the probability of the assigned level of 


1 Other criteria, such as number of people 
exposed or potentially exposed, .could have been 
utilized here, but (1) those factors are difficult and 
expensive to quantify for individual violations, and 
(2) these factors are already considered, to some 
extent, under “circumstances." 


"extent" of harm actually occurring. In 
other words, a variety of facts 
surrounding the violations as it occurred 
are examined to determine whether the 
circumstances of the violation are such 
that there is a high, medium, or low 
probability that damage will occur. The 
matrix provides the following levels for 
measuring circumstances (probability 
factors): 

Levels 1 and 2 (High): The violation is 
likely to cause damage. 

Levels 3 and 4 (Medium): There is a 
significant chance that damage will result 
from the violation. 

Levels 5 and 6 (Low): There is a small 
likelihood that damage will result from the 
violation. 

The probability of harm, as assessed 
in evaluating circumstances, will always 
be based on tlfie risk inherent in the 
violation as it was committed. In other 
words, a violation which presented a 
high probability of causing harm when it 
was committed (and/or was allowed to 
exist) must be classified as a "high 
probability" violation and penalized as 
such, even if through some fortuity no 
actual harm resulted in that particular 
case. Otherwise some who commit 
dangerous violations would be 
absolved. Similarly, when harm has 
actually resulted from a violation, the 
"circumstances" of the violation should 
be investigated to calculate what the 
probabilities were for harm occurring at 
the time of the violation. The theory is 
that violators should be penalized for 
the violative conduct, and the "good" or 
"bad" luck of whether or not the 
proscribed conduct actually caused 
harm should not be an overriding factor 
in penalty assessment. However, the 
responsibility for clean-up attaches 
without regard to the probability of 
harm (see Adjustment Factor 3, 
Government Clean-up Costs). As with 
"extent," the specific penalty guidelines 
are an essential tool in characterizing 
the circumstances of a violation. 

Chemical control: With chemical 
control violations, probability is 
determined primarily by physical factors 
which affect the chance of improper 
exposure to the chemical’s effects. For 
example, certain types of improper 
storage of PCBs are more likely than 
others to result in release of PCBs into 
the environment, and actual dumping of 
PCBs is virtually certain to do some 
harm. Criteria for assessing the 
probability of harm resulting from a 
violation will whenever possible be 
based on information developed in 
support of the chemical control rule. 

Data-gathering and hazard 
assessment- A slightly different 
approach is taken to evaluate 
circumstances of data-gathering 


violations. The effect on the Agency’s 
ability to implement of enforce the Act 
is the principal circumstance to be 
considered. Thus, the matrix levels for 
measuring circumstances (probability) 
for data-gathering and hazard 
assessment violations are as follows: 

Levels t and 2 (High} —Violations which 
seriously impair the Agency's ability to 
monitor (data-gathering) or evaluate 
chemicals (hazard assessment). 

Levels 3 and 4 (Medium }—Violations 
which impair the Agency’s ability to monitor 
or evaluate chemicals in a less than critical 
way. 

Levels 5 and 6 (Low)— Violations that 
impair the Agency’s ability to monitor or 
evaluate chemicals in a less than important 
way. 

Under these criteria, a violation of a 
Section 4 test standard (serious enough 
to make a study totally unreliable) has a 
higher probability of resulting in harm to 
the public through its effect on the 
Agency and would probably be Level 1 
or 2, while late submission of a required 
report might be only a Level 5 or 6 
violation. 

Whenever possible, the specific 
penalty system will attempt to classify 
certain types of violations according to 
probability of damage. For example, 
certain types of violations of a disposal 
rule might always involve a high 
probability of damage. But other types 
of violations might involve such a large 
range of probability of harm that each 
case would have to be evaluated 
individually. In the latter case, the 
specific penalty guideline will include 
criteria to guide the evaluation of each 
violation. It is difficult to estimate the 
probability of harm presented by given 
situation, particularly in light of the 
many variables that make up 
"circumstances." However, 
"circumstances" can be evaluated for 
guideline purposes by comparing 
situations. For example, it is clear that, 
as a general rule, there is a greater 
probability of a falsified laboratory test 
leading to actual damage, than to have 
such damage resulting from minor errors 
in test report formatting. 

The specific guidelines will also 
address the range of probabilities within 
each of the six "circumstances" 
classifications. For some violations, any 
probability of causing harm of over 10% 
might be in the "high" range, while other 
violations might be classified quite 
differently. One particular factor that 
may affect probability determinations is 
the length of time during which the 
violation presents a threat to health or 
the environment. Dumping PCBs in an 
unapproved landfill may not cause harm 
immediately but may inevitably cause 
harm as it leaches into nearby 
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groundwater. But where only temporary 
improper storage is intended, and 
removal is planned, the probability of 
harm would be decreased accordingly. 

4. Gravity. "Gravity” refers to the 
overall seriousness of the violation. As 
used in this penalty system, "gravity" is 
a dependent variable, i.e., the evaluation 
of "nature," "extent," and 
"circumstances" will yield a dollar 
figure on the matrix that determines the 
gravity based penalty. 

The Adjustment Factors 

The gravity based penalty reflects the 
seriousness of the violation's threat to 
health and environment. The Act also 
requires the Agency to consider certain 
factors in assessing the violator's 
conduct: Culpability, history of such 
violations, ability to pay, and ability to 
continue in business. In addition, the 
Act authorizes the Agency some 
discretion to consider "other factors as 
justice may require." Under this last 
authorization, two additional factors are 
considered and balanced: the cost of the 
violation to the government, and the 
benefits received by the violator due to 
his non-compliance. In order to compute 
penalty^adjustments in a logical fashion, 
these adjustment factors are considered 
in the following sequence: 

(1) Culpability; 

(2) History; 

(3) Cost to the government; 

(4) Benefits from non-compliance; and 

(5) Ability to pay/ability to continue 
in business. 

1. Culpability. Since the law only 
requires the Agency to consider the 
culpability of the violator as an 
adjustment factor, the existence of a 
violation can be established without 
relying solely on this "blameworthiness" 
factor. In other words, the Agency may 
pursue a policy of strict liability in 
penalizing for a violation, though some 
allowance must be made based on the 
extent of the violator's culpability. 2 
Under this penalty system, the gravity 
based penalty may be increased or 
decreased, or may remain the same 
depending on the violator's 
"culpability." 

The two principal criteria for 
assessing culpability are (a) the 
violator's knowledge of the particular 
TSCA requirement, and (b) the degree of 
the violator's control over the violative 
condition. 


* There are certain circumstances where an “act 
of Cod*’ or some other circumstance totally out of a 
company's control may not result in assessment of a 
violation (no legal liability). For examply where 
PCBs are property stored, and a plane crashes into 
the storage facility, causing a spill, there will 
probably be no violation. 


(a) The violator’s knowledge: The lack 
of knowledge of a particular 
requirement would not necessarily 
reduce culpability, since the Agency has 
no intention of encouraging ignorance of 
TSCA and its requirements. The test 
under TSCA will be whether the violator 
knew or should have known of the 
relevant TSCA requirement or of the 
general hazardousness of his actions. 
This latter point will allow the Agency 
to find a violator fully culpable even if 
he has no knowledge of a particular 
regulatory requirement when he does 
have knowledge that the particular 
substance he was dealing with was 
hazardous. For example, lack of 
knowledge of the PCB rules would not 
reduce culpability if the violator had 
knowledge that the dumping of PCBs 
creates a serious threat to human health. 
Thus, a reduction in the penalty based 
on lack of knowledge could only occur 
where a reasonably prudent and 
responsible person in the violator's 
position would not have known that the 
conduct was hazardous or violative of 
TSCA. It is anticipated that such 
situations and attendant reductions will 
be rare. 

(b) Degree of control over the 
violation: There may be situations 
where the violator may be less than 
fully responsible for the violation’s 
occurrence. For example, another 
company may have had some role in 
creating the violative conditions and 
thus must also share in the legal 
responsibility for the resulting 
consequences. Or an employee whose 
conduct caused the violation may have 
been disobeying his employer's 
instructions. Such situations would 
probably warrant some reduction in the 
penalties. 

(c) Initial culpability determination: 
For penalty assessment purposes, three 
levels of culpability have been assigned, 
as follows: 

Level L The violation is willful, i.e., the 
violator intentionally committed an act which 
he knew would be a violation or would be 
hazardous to human health or the 
environment. 

—Adjust the GBP Upward 25%. 

Level II: The violator either had sufficient 
knowledge to recognize the hazard created 
by his conduct or significant control over the 
situation to avoid committing the violation. 

—No adjustment to the GBP. 

Level III: The violator lacked sufficient 
knowledge of the potential hazard created by 
his conduct, and also lacked control over the 
situation to prevent occurrence of the 
violation. 

Adjust the GBP downward 25%. 

It is anticipated that most cases will 
present Level U culpability. Level 1 
situations, in many instances, could be 
treated as criminal violations (and often 


will be so treated). However, the 
decision to file a criminal action has no 
effect on civil penalty calculations and 
is a totally separate issue. 

(d) Attitude of the violator In 
assessing the violator’s "attitude." the 
Agency will look at the following 
factors: Whether the violator is making 
"good faith" efforts to comply with the 
appropriate regulations; the promptness 
of the violator’s corrective actions; and 
any assistance given to EPA to minimize 
any harm to the environment caused by 
the violation. 

Since "attitude" is already reflected in 
Level I culpability, and since it is largely 
irrelevant to Level III culpability, this 
adjustment will really only be utilized 
where "knowledge" and "control" result 
in a Level II culpability finding. While 
Level II normally yields no reduction or 
increase in penalty, the attitude of the 
violator may justify a penalty 
adjustment of up to 15% of the GBP in 
either direction. Objective evidence, 
such as statements or actions of the 
violator, should be used to justify such 
adjustments. 

2. History of prior such violations. 

The gravity based penalty matrix is 
designed to apply to "first offenders." 
Where a violator has demonstrated a 
similar history of "such violations," the 
Act requires the penalty to be adjusted 
upward. The need for such an upward 
adjustment derives from the violator's 
not being sufficiently motivated to 
comply (deterred from non-complying) 
by the penalty assessed for the previous 
violation, either because of economic 
factors consciously analyzed by the 
firm, or because of negligence. Another 
reason for penalizing repeat violators 
more severely than "first offenders" is 
the increased enforcement resources 
that are spent on the same violator. 

The Agency’s policy is to interpret 
"prior such violations" as referring only 
to prior violations of TSCA, even though 
it would seem "such" could refer to any 
violations of EPA statutes, or remedial 
statutes in general (e.g., OSHA, CPSC). 
However, since Congress did not 
explicitly state it wanted the Agency to 
go beyond TSCA in determining 
violation history, the Agency is using 
this narrower interpretation. The 
penalty system distinguishes between 
previous TSCA violations in general, 
and previous violations of the same set 
of regulatory requirements. 

The following rules apply in 
evaluating history of prior such 
violations: 

(a) In order to constitute a prior 
violation, the prior violation must have 
resulted in a final order, either as a 
result of an uncontested complaint, or as 
a result of a contested complaint which 
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is finally resolved against the violator. 
Violations litigated in the Federal 
courts, under the Act’s imminent hazard 
(§ 7), specific enforcement and seizure 
(§ 17). and criminal (§ 16(b)) provisions, 
are part of a violator’s "history” for 
penalty assessment purposes, as are 
violations for which civil penalties have 
been previously assessed. However, a 
notice of non-compliance does not 
constitute a “prior such violation", since 
no violation has formally been found, 
and no opportunity to contest the notice 
has been given. 

(b) To be considered a "prior such 
violation", the violation must have 
occurred within five years of the present 
violation. This five year period begins 
when the prior violation becomes a final 
order. Beyond five years, the prior 
violative conduct becomes too distant to 
require compounding of the penalty for 
the present violation. 

(c) Generally, companies with 
multiple establishments are considered 
as one when determining history. Thus, 
if one establishment of a company 
commits a TSCA violation, it counts as 
history when another establishment of 
the same company, anywhere in the 
country, commits another TSCA 
violation However, two companies held 
by the same parent corporation do not 
necessarily affect each other’s history if 
they are in substantially different lines 
of business, and they are substantially 
independent of one another in their 
management, and in the functioning of 
their Boards of Directors. In the case of 
wholly- or partly-owned subsidiaries, 
the violation history of a parent 
corporation shall apply to its 
subsidiaries, and that of the subsidiaries 
to the parent. 

(d) If the prior such violation is of a 
different TSCA provision or regulation, 
the penalty should be upwardly 
adjusted 25 percent for a first repetition 
and 50 percent for a second repetition of 
the violation. If the prior "such" 
violation is of the same, or closely 
similar provision or regulation, the 
penalty should be upwardly adjusted 50 
percent for the first repetition and 100 
percent for the second repetition. 

For these purposes, a prior such 
violation is the "same or closely 
related" if it is similar to the present 
violation. Each TSCA rule or regulation 
is considered a separate entity for 
"closely related" purposes. Thus the 
identical provision does not have to be 
violated both times for this higher 
adjustment to be made. For example, 
two separate unlawful disposals of PCBs 
may be "closely similar" if the PCBs 
were unlawfully dumped on the 
highways in the first instance, and in the 
second instance, PCBs of over 500 ppm 


were burned in a facility that did not 
comply with the PCB incinerator 
standards. 

The specific guidelines will give some 
guidance on what violations are "closely 
similar" to others, and may set up a sliding 
scale of upward adjustment percentages 
rather than the 50 percent or 100 percent 
figures provided here. 

3. Government clean-up costs. An 
adjustment factor not specified in the 
statute, but which the Agency feels 
"justice * * * requirefs]," is 
reimbursement to the government for 
funds expended to investigate, clean-up, 
or otherwise mitigate the effects of a 
violation. 

Generally, the clean-up expense of a 
violator is to be borne by the violator as 
a necessary cost of violation in addition 
to any civil penalty assessed. The 
government may seek a Federal district 
court injunction under § § 7 or 17 to 
require the violator to clean-up, but 
there will almost certainly be situations 
where the government will have to 
clean-up the violation to quickly 
alleviate any hazards created. Where 
these latter situations happen, the 
government could probably file a non- 
statutory suit in Federal district court to 
recover funds which it expended, but it 
could even more easily assess these 
costs, when they are sufficiently low, in 
an administrative proceeding under § 16, 
particularly where a § 16, particularly 
where a § 16 action is going to be filed 
anyway. 

The major limitation to seeking 
reimbursement of government 
investigatory and clean-up costs is the 
limit of $25,000 for each violation. 
However, since each day a violation 
continues constitutes a separate 
violation for which a $25,000 penalty 
may be assessed, in many instances 
clean-up and investigatory costs can be 
recovered where the violation is a 
continuing one. However, where a 
penalty would be in the area of $25,000 
for the violation even before government 
investigatory and clean-up costs are 
considered, a § 16 action would be of 
little value in recovering these 
additional costs. 

In adjusting the penalty, the 
government investigatory and clean-up 
cost should be added to the penalty 
calculated thus far. Where the total 
penalty under this method exceeds 
$25,000, the penalty should be cut back 
to $25,000. As will be discussed later, 
this type of situation lends itself to 
utilization of the continuing violation 
provisions of § 16. 

It is important to note that 
consideration of government 
investigatory and clean-up costs in the 


penalty assessment is not intended to in 
any way affect the right of the 
government to recover investigatory and 
clean-up costs in a separate court 
action. A violator may argue that 
investigatory and clean-up costs have 
been abrogated by settlement of the 
penalty. Thus, if there is a reasonable 
possibility that the Agency will seek to 
recover such costs in a separate suit, 
this factor should not be utilized in 
assessing the § 16 penalty. Thus the 
investigatory and clean-up costs will not 
be included twice in calculating a 
penalty for a violation. 

4. Gains from noncompliance. 

Another adjustment factor which 
"justice * * * require(s]" is that the 
violator not profit from its violative acts. 
TSCA’s ability to prevent harm to public 
health and the environment is severely 
weakened whenever an economic 
incentive exists to violate the law. The 
penalty system attempts to eliminate, or 
at least reduce, these economic 
incentives, by adding to the base 
penalty an estimate of the economic 
gains obtained by the violator as a 
result of his noncompliance. 

Among such economic gains would be 
money saved by not investing in new 
equipment, or by not following more 
costly operating procedures, or profits 
gained through the sale of illegal 
products. Removing such gains not only 
protects the public by deterring 
violations, but also prevents violators 
from gaining unfair competitive 
advantage over those who are 
complying with the law. For example, a 
company which manufactures a new 
chemical without submitting a 
premanufacture notice, pursuant to § 5, 
may gain a strong competitive 
advantage over another company who 
intends to manufacture the same 
chemical, but follows the § 5 procedure. 
The violator should be penalized at least 
to the extent of the economic gains 
achieved through his noncompliance. 
Any other result would put a premium 
on noncompliance. 

The specific penalty guidelines 
should, where possible, indicate the 
types of economic gains from 
noncompliance, and include either 
standard estimates of such gains (e.g., 
the purchase price of required new 
equipment or facilities), or a procedure 
for estimating the gain. In cases where 
economic gains resulted from the 
company’s failure to make required 
capital and operation and maintenance 
expenditures, those gains must be 
calculated in accordance with the 
Agency’s September 27,1978, "Technical 
Support Document" for computing civil 
penalties under the April 11,1978, Civil 
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Penalty Policy. The resulting economic 
savings figure must be reviewed by the 
Civil Penalty Policy Panel for 
consistency with that policy. In many 
instances, the GBP will be sufficiently 
high without adjustment for this factor. 

In other situations where there is no 
economic motive or benefit from 
noncompliance, or when the cost of 
cleaning up a violation outweighs any 
economic benefits received, this 
adjustment factor need not be applied. 

5. Ability to pay and ability to 
continue in business, (a) Usage of these 
terms. The Act lists “ability to pay“ and 
“ability to continue in business” as two 
adjustment factors, bat for the purposes 
of the penalty system the distinctions 
between the two are so narrow and 
artificial that they are treated as one. In 
making this determination it was 
considered that “ability to pay" might 
be limited (in the extreme sense) to such 
indicators as the market value of the 
violator in liquidation, the profits 
accrued by the firm over a given time 
period, the net sales or income 
generated over a given time period, the 
value of cash and other liquid assets 
held by the firm, and the value of all 
liquid assets plus borrowable cash. 
Essentially, however, a firm can pay up 
to the point where it can no longer do 
business.*However, it is evident that 
Congress, by inserting these two factors 
into the Act, for most cases did not 
intend that TSCA civil penalties present 
so great a burden as to pose the threat 
of destroying, or even severely 
impairing, a firm’s business. 

Measuring a firm’s ability to pay 4 a 
cash penalty, without ceasing to be 
operable, can be extremely complex. 

The focus is on the solvency of the firm. 
Rather than performing extensive 
financial analysis of a firm, which 
would take an unreasonable effort on 
the part of both the Agency and the firm, 
it is believed that a year's net income, as 
determined by a fixed percentage of 
total sales, will generally yield an 
amount which the firm can afford to 
pay. The average ratio of net income to 
sales level for U.S. manufacturing in the 
past five years is approximately five 
percent (1978 Economic Report of the 
President). Since small firms are 
generally slightly less profitable than 
average sized firms, and since small 
firms are the ones most likely to have 
difficulty paying TSCA penalties, the 
guideline is reduced to four percent. 


a Technically, a firm would often be able to pay 
even if imposing a penalty would cause it to Hie for 
bankruptcy, since a reorganization might still leave 
the business in operation. 

•Henceforth “ability to pay” will be used to 
include “ability to continue in business". 


Even where the net income is 
negative, four percent of gross sales 
should still be used as the “ability to 
pay” guideline, since companies with 
high sales will be presumed to have 
sufficient cash to pay penalties even 
where there have been net losses. 

For purposes of calculating the ability 
to pay, figures for the current year and 
the prior three years should be 
averaged. Four percent of the average 
sales will serve as the guideline for 
whether the company has the ability to 

pay. 

(b) Application of ability to pay. 

While it would be possible for an 
inspector to utilize Dunn and Bradstreet. 
or to inquire during the course of the 
inspection to ascertain sales data, the 
firm should be presumed to have the 
ability to pay at the time the complaint 
is issued. This is preferable not only for 
purposes of administrative convenience, 
but also because many firms will not 
have their sales information in Dunn 
and Bradstreet or similar publications, 
and because the Act indicates that 
financial and sales data are only subject 
to inspection when "the nature and 
extent of such data are described with 
reasonable specificity in the written 
notice (of inspection),” § 11(b)(2). This 
singling out by Congress of these factors 
indicates that they are not to be 
routinely asked for in every inspection, 
and since any alleged violator can raise 
the issue of ability to pay in his answer 
to the complaint, both the Agency and 
the inspected firm will save time and 
resources by using this approach. Of 
course, if such information can easily be 
obtained prior to or during the 
inspection, there is no harm in doing so. 

If the firm raises the issue of inability 
to pay % in its answer, or in the course of 
settlement discussions, the four percent 
guideline discussed above should be the 
model to follow. The firm should be 
asked to bring appropriate 
documentation to indicate what their - 
sales have been, such as tax returns, 
financial statements, etc. If the proposed 
penalty exceeds four percent of total 
sales, the penalty may be reduced to an 
affordable level. 

There may be some cases where a 
firm argues that it cannot afford to pay 
even though the penalty as adjusted 
does not exceed four percent of sales. A 
variety of factors, too complex to 
discuss here, might require such further 
adjustment to be made. In complex 
cases, the agency may need to rely on a 
management division economist or an 
accountant to analyze the firm’s ability 


to pay and. on a case-by-case basis, to 
further reduce the proposed penalty.* 

6. Other factors at justice may 
require. While two “other factors” have 
been incorporated as adjustment 
factors, other issues might arise, on a 
case-by-case basis, which should be 
considered in assessing penalties. 

Among these factors are: 

• Money spent by the violator in 
cleaning up or otherwise mitigation the 
harm caused by the violation. Normally 
there should be no reduction for these 
costs, since it is part of the cost of 
violation. However, there may be 
instances where the cost of penalty, plus 
cost of cleanup, are excessive for the 
particular violation, so that some credit 
for these expenditures should be given. 

• New ownership for "history of 
violations. ” It may be unfair in some 
cases to burden new ownership with the 
previous owner’s history. 

• National defense. 

• Foreign policy. 

• Conflict or ambiguity vis-a vis other 
Federal statutes and regulations (e.g., 
OSHA, USDA, DOE). 

• Environmentally beneficial 
expenditure. Circumstances may arise 
where a violator will offer to make 
expenditures for environmentally 
beneficial purposes above and beyond 
those required by law, in lieu of paying 
civil penalties. The Agency, in penalty 
actions in the U.S. District Courts under 
the Clean Air and Water Acts, has 
determined that crediting such 
expenditures is consistent with the 
purpose of civil penalty assessment 
Although civil penalties under TSCA are 
administratively assessed, the same 


5 The analyst must keep several particular points 
in mind. First, small firms often report no taxable 
income, and instead provide a return of their 
owner/operators through salaries and benefits such 
as automobiles, medical plans, and so forth. When 
reconstructing the firm's cash flow, owner/ 
operators should receive as payment for services 
only that amount which they could obtain for 
providing similar services in the general labor 
market. The rest of their compensation should 
properly be assigned to profit for the company. The 
second point to keep in mind in examining tax 
returns is that small, privately-owned plants often 
have several corporations set up to handle various 
aspects of the business. If one or more of these 
corporations is culpable for some pari of the TSCA 
violation, the tax returns for all involved 
corporations should be examined and a combined 
cash flow prepared. Once the firm's historical cash 
flows have been assembled, the analyst must make 
some assessment of the likely future path of the 
company. In so doing, the analyst must consider the 
Arm's ability to earn cash from its operations, its 
ability to liquidate assets to meet penalty amounts 
(and still remain in business), and its ability to raise 
additional cash from lenders and its owners. The 
analyst must judge these factors without expending 
excessive resources on the analysis. Such a process 
can be assisted through discussions with 
individuals knowledgeable in the particular 
industry, such as local bankers, consultants, and 
others, if appropriate. 
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rational applies. This adjustment, which 
constitutes a credit against the actual 
penalty amount, will normally be 
discussed only in the course of 
settlement negotiations. The criteria for 
acceptable credits are discussed in 
detail in section VIII of the April 11,1978 
Civil Penalty Policy. Before proposed 
credit amounts can be incorporated into 
a settlement, the complainant must 
assure himself that the penalty (with 
credit adjustment) is consistent with the 
April 11,1978. Civil Penalty Policy, and 
that the company has not already 
received credits in another enforcement 
action for the same environmentally 
beneficial expenditures. The settlement 
agreement incorporating such an 
adjustment should make clear what the 
actual penalty assessment is, after 
which the terms of the reduction should 
be spelled out in detail and in a clearly 
enforceable manner. 

• Significant-minor borderline 
violations. Occasionally a violation, 
while of significant extent, will be so 
close to the borderline separating minor 
and signficant violations that the 
penalty may seem disproportionately 
high. In this situation, additional 
reduction of up to 25% off the GBP may 
be applied before the other adjustment 
factor are considered. 

Continuing Violations 

Since the Act provides not only that 
civil penalties may be assessed up to 
$25,000 for each violation, but that each 
day a violation continues constitutes a 
separate violation for which additional 
penalties may be assessed, there is a 
potential for very large penalties to be 
assessed in many situations. In some 
cases, such large penalties will be 
appropriate for continuing violations, 
while for others, such as late inventory 
reporting, assessing an additional 
penalty for each day of violation would 
yield a penalty assessment for greater 
than the violation merits. The specific 
penalty guidelines will discuss the types 
of continuing violations which should be 
assessed on a per-day basis. This 
discussion should indicate how criteria 
such as this will be applied, e.g., which 
continuing violations should never be 
penalized on a per-day basis, and which 
should usually or always be so 
penalized. 

When a penalty is assessed on a per- 
day basis for a continuing violation, 
care must be taken to assure that the 
adjustment factors, “government clean 
up costs", and “economic benefits from 
non-compliance" are spread over the 
entire penalty, since these figures are 
calculated by looking at the entire 
violative situation. For example, if a 
continuing violation lasted four days 


and generated $40,000 in government 
clean-up costs, these $40,000 in costs 
should be added to the daily penalties 
(although each day would still be limited 
to a maximum $25,000 penalty). 

Continuing violations are 
distinguished from multiple violations 
and violations which occur several 
separate times. These latter violations 
will generally be separately assessed. 

Settlement 

This guidance does not prescribe a 
specific percentage guideline for penalty 
reductions in the course of settlement. 
While, as a general rule, penalties may 
be altered in the course of settlement, 
there should always be some 
substantive reason given, which is to be 
incorporated in any settlement 
agreement and consent decree and final 
order for any penalty reduction. Other 
aspects of settlement are discussed in 
the context of particular penalty factors. 

Designing and Applying a Specific 
Penalty Guidance 

Designing a Specific Penalty Guidance 

The specific penalty guidance, which 
will usually be developed as part of the 
enforcement strategy for a particular 
regulation, will provide the detailed 
information needed to fit particular 
violations in the overall civil penalty 
system. Each specific penalty guidance 
will address: 

• To the extent possible, the types of 
violations that can occur, 

• How to evaluate the nature (i.e., whether 
chemical control; or information gathering) of 
a violation; 

• How to determine and classify the extent 
of possible harm posed by a given violations; 

• Special considerations in using the 
adjustment factors, particularly including 
means of estimating government clean-up 
costs and economic benefits from non- 
compliance; 

• How and when to utilize the concept of 
multi-day violations; 

• Any '‘other matters as justice may 
require" which may particularly apply to the 
given regulation: and 

• Anything else necessary to effectuate 
enforcement of the regulation and the Act's 
penalty policy. 

Applying a Specific Penalty Guidance 

This section briefly summarizes the 
steps necessary to calculate a proposed 
penalty assessment. 

Step 1: Utilizing the specific penalty 
guidances, determine the nature, extent, and 
circumstances of the violation. 

Step 2: Find the appropriate extent and 
circumstances levels on the gravity based 
penalty matrix to determine the gravity based 
penalty (GBP). 

Step 3: Determine the percentage 
adjustment for culpability, if any. 


Step 4 : Determine the percentage 
adjustment for history, if any. 

Step 5: Add the adjustment percentages 
from steps 3 and 4 and apply the GBP. If the 
amount is in excess of $25,000, reduce the 
penalty to $25,000. 

Step 6: Multiply the step 5 figure by the 
number of days of violation. 

Step 7: Apply government cleanup costs 
adjustment, if applicable. Add to the step 6 
figure. 

Step 8: Apply economic gains from non- 
compliance adjustment, if applicable. Add to 
the step 6 figure. 

Step 9: Make other adjustments “as justice 
may require." 

Step 10: Issue formal complaint proposing 
the penalty. 

Step 11: Discuss settlement any time before 
a final administrative law judge's decision 
(unless the complaint is not contested and 
becomes final as a matter of law). If 
applicable, determine violator’s ability to 
pay. If appropriate, reduce penalty to amount 
violator can afford to pay. Penalties may be 
reduced as a condition of settlement. 

Step 12: Issue Final order. 

Civil Penalty Assessment Worksheet 

Name of Respondent:- 

Address of Respondent:- 


1) Complaint l.D. Number: 

2) Date Complaint Issued: 
Date Answer Received: 
Date Default Order Sent: - 


Date Consent Agreement Signed: 

Date Final Order Sent:- 

Date Remittance Received:- 


1. Gravity Based Penalty (GBP) from 

matrix. $-. 

2. Percent increase or decrease for 

culpability, % -. 

3. Percent increase for violation history. 

% - . 

4. Add lines 2 and 3, % -. 

5. Multiply GBP by percentage total on line 

6. Add lines 1 and 5 (subtract line 5 from 

line 1 if negative percentage). $-. 

7. Enter line 6 amount or $25,000. whichever 

is less. $-. 

8. Multiply line 7 by the number of days of 
violation. $-—. 

9. Government clean-up costs, if any. $-. 

10. Economic gains from non-compliance, if 

appropriate. $-. 

11. Add lines 8 through 10, $-. 

12. Total of other adjustments as justice 

may require, $-. 

13. If line 12 represents a net increase to 

the penalty add line 12 to line 11, $-, 


If line 12 represents a net decease to the 

penalty subtract line 12 from line 1, $-. 

Note.—Line 13 should be the proposed 
penalty for a given violation. This procedure 
is repeated for each violation. 

PCB Penalty Policy 

Introduction 


Background 

On March 10,1980, the Agency issued 
a TSCA Civil Penalty Policy 
memorandum. That document 
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implements a system for determining 
penalties in administrative actions 
brought pursuant to Section 16 of the 
Toxic Substance Control Act (TSCA). 
Under that system, penalties are 
determined in two stages: (1) 
Determination of a “gravity based 
penalty” (GBP), and (2) adjustments to 
the gravity based penalty. 

To determine the gravity based 
penalty, the following factors affecting a 
violation’s gravity are considered: 

• The "nature" of the violation. 

• The "extent" of environmental harm that 
could result from a given violation, and 

• The "circumstances" of the violation. 

These factors are incorporated on a 
matrix which allows determination of 
the appropriate gravity based penalty. 

Once the gravity based penalty has 
been determined, upward or downward 
adjustments to the penalty amount are 
made in consideration of these other 
factors: 

• Culpability. 

• History of such violations. 

• Ability to pay, 

• Ability to continue in business, and 

• Such other matters as justice may 
require. 

The TSCA Civil Penalty Policy system 
provides a framework for the 
development of individual penalty 
guidances for each rule promulgated 
under TSCA. This document sets forth 
Agency policy for the use of the GBP 
Matrix to assess penalties for specific 
violations of the regulations regarding 
polychlorinated biphenyls (PCBs). These 
regulations appear at 43 FR 7150 (Feb. 

17.1978) and 44 FR 31514 (May 31.1979). 
The document also will explain where 


Circumstances (probability of damages* 
High range--- 

MkJ range........ 

Low range .... 


Since the purpose of the PCB 
regulation is to prevent additional PCBs 
from entering the environment, ail 
violations of it are chemical control 
violations by nature. Thus, the nature is 
the same for all violations. To use the 
GBP matrix to determine a penalty for a 
PCB violation, it is necessary to 
determine the extent and circumstances 
of each violation. 


multiple violations should be charged, 
and how penalties should be determined 
for such violations. 

This policy is being issued as an 
interim guidance for the determination 
of penalties for violations of the PCB 
regulations. The Agency will review its 
experience with this policy before 
issuing a Final penalty policy for the PCB 
rule. The Final policy will also address • 
any special considerations which the 
Agency decides should be used to apply 
the adjustment factors (e.g., removing 
benefits from non-compliance.) 

A summary of the policy appears 
immediately below the applicability 
section. That summary is followed by a 
detailed explanation of the policy. 

Applicability 

This policy is immediately applicable 
and should be used to calculate 
penalties for all administrative actions 
concerning PCBs instituted after the 
date of the policy, regardless of the date 
of violation. Pending cases should be 
reviewed to determine whether the 
penalty calculated under this policy is 
lower than the penalty in the civil 
complaint. If this policy yields a lower 
penalty, an amendment to the complaint 
should be made to substitute the lower 
penalty. This policy should not be used 
to raise penalties in existing actions. No 
case should be settled for an amount 
higher than the penalty which this policy 
would yield. 

Summary of the Policy 

The gravity based penalty (GBP), 
based on the nature, extent, and 
circumstances of the violation, is found 
from the following matrix: 


Extent of potential damage 



A 

Major 

B 

Significant 

C 

Minor 

t 

$25,000 

$17,000 

$5,000 

2 

20,000 

13,000 

3,000 

3 

15.000 

10,000 

1,500 

4 

10.000 

6,000 

1.000 

5 

5,000 

3.000 

500 

6 

2.000 

1,300 

200 


Extent 

The extent is determined by the 
amount and concentration of the PCB 
material involved. The total weight of 
PCB material should be ascertained for 
each violation of the rule. That weight 
should then be reduced, depending on 
the concentration, as follows: 


Table II 

Concentration Reductions 

(1) 50-499 ppm—70% reduction. 

(2) 500-9.999 ppm—50% reduction. 

(3) 10.000-99,999 ppm—20% reduction.— 

(4) over 100,000 ppm—no reduction. 

Exceptions: This reduction step does 
not apply in the following 
circumstances: 

(i) Violations of 40 CFR 761.10(d) (road 
oiling, coating, dust control): 

(ii) Where the violation consists of failing 
to test to qualify for an authorization: or 

(iii) For solids, where the unit of 
measurement is other than the actual weight. 

Extent categories: The total weight 
Figures, reduced by the concentration, if 
applicable, are used to determine extent, 
as follows: 

Table III 

(A) Major—5000 kg. or more. 

(B) Significant—1000 kg. more, but less 
than 5000 kg. 

(C) Minor—less than 1000 kg. 

Alternative measures: If weight is not 
available, use these alternative 
measures: 

Table IV 

(A) Major. 

Liquid 

(a) 1100 gallons or more, or 

(b) a contaminated area of 750 square feet 
or more, or 

(c) 300 or more large capacitors. 

Nondiquid 

(a) 100 or more fifty-five gallon drums 
containing contaminated soil, rags, debris or 
small capacitors; or 

(b) 25 or more drained transformers, or 100 
or more empty drums which once contained 
PCB fluid, or any other PCB solids having a 
volume of 750 cubic feet or more. 

(B) Significant: 

Liquids 

(a) 220 gallons or more but less than 1100 
gallons, or 

(b) A contaiminated area of 150 square feet 
or greater, but less than 750 square feet, or 

(c) 60 large capacitors or more, but less 
than 300 large capacitors. 

Non-liquids 

(a) 20 or more, but less than 100 Fifty-five 
gallon drums containing contaminated soil, 
rags, debris or small capacitors. 

(b) 5 or more, but less than 25, drained 
transformers, or more than 20, but less than 
100, empty drums which once contained PCB 
fluids, or any other solid having a volume of 
150 or more, but less than 750 cubic feet. 

(C) Minor 


Table I 
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Liquids 

(a) Less than 220 gallons, or 

(b) A contaminated area of less than 150 
square feet. 

(c) Less than 60 large capacitors. 
Nondiquids 

(a) Less than 20 fifty-five gallon durms 
containing contaminated soil, rags, debris or 
small capacitors: or 

(b) Less than 5 drained transformers, 20 
fifty-five gallon drums which previously 
contained PCB fluids, or any other PCB solid 
having a volume of approximately 150 cubic 
feet. 

Spills into water, food or feeds. Any 
PCB disposal which results in 
contamination of surface or ground 
water, or food or feeds is always major 
in extent. 

Circumstances (Probability for Damage) 

To determine which level on the 
circumstances axis to use, classify each 
violation of the regulation into one of 
these eight categories of violation: 

(1) Disposal 

(2) Marking 

(3) Storage 

(4) Manufacturing 

(5) Processing 

(6) Distribution 

(7) Use 

(8) Recordkeeping 

After classifying the violations, 
determine the level on the 
circumstances axis from the following 
chart: 

Table V 

High range: 

Level one: 

(1) Improper disposal. 

(2) Manufacturing 

Level two: 

(1) Processing. 

(2) Distribution. 

(3) Improper use. 

Medium range: 

Level three: 

(1) Major storage violations. 

(2) Major recordkeeping violations, 
disposal facilities. 

(3) Major marking violations. 

Level four: 

(1) Major recordkeeping violations, use and 
storage facilities. 

Low range: 

Level five: 

(1) Failure to date PCB items placed in 
storage. 

(2) Minor storage violations. 

(3) Minor marking violations. 

Level six: 

(1) Minor recordkeeping violations. 

(2) Failure to use “No PCBs” lable as 
rquired. 

Finding the GBP penalty. The extent 
and circumstances, as determined 
above, will determine a penalty amount 
on the GBP Matrix, Table I. This figure 
should be entered on line one (1) of the 


Civil Penalty Assessment Worksheet, 
(hereinafter, “worksheet”) attached as 
Appendix A. The other penalty factors, 
such as culpability, ability to pay. and 
others, should be applied in the manner 
described in the TSCA Civil Penalty 
Policy. 

Multiple Violations 

Assess multiple violations against a 
single violator in any of the following 
circumstances: 

(1) The violations fall into more than one 
violation category: 

(2) The violations are in substantially 
different locations; or 

(3) There is evidence that the violation has 
been committed on repeated occasions or has 
continued for more than one day. 

If multiple violations are charged 
because of evidence of repeated or 
continuing conditions, the penalty will 
normally be calculated using the 
proportional penalty calculation, which 
appears in Table VI, below. However, 
the Agency can exercise its discretion 
either to charge for only one day, or to 
charge on a straight per day or per 
violation basis (GBP X number of days 
or violations), depending on factors such 
as substantia] actual harm, the unusual 
nature of risk presented, or other unique 
circumstances. 

Table VI 

Proportional Penalty Calculation 

Step 1: Find the total amount of PCB 
materials involved. If more than two times 
the major extent category, (more than 10,000 
kg.) go to step 2. If less than two times the 
mimimum amount in the major extent 
category (less than 10,000 kg.), use this 
amount to get a penalty from the GBP Matrix. 
Divide the penalty by the number of days 1 
and enter on line one of the worksheet 
(Appendix A). 

Step 2: Divide the amount from step one by 
the minimum amount in the major extent 
category (5000 kg). (Round fractions to one 
decimal place.) 

Step 3: Multiply the amount form step two 
by the dollar amount from the GBP Martix 
major extent category. This is the total GBP 
charged. 

Step 4: Divide the amount from step 3 by 
the number of days or violations involved. 
Enter this daily amount on line one of the 
worksheet (Appendix A). 

Explanation of Policy 

Nature 

Since the purpose of the PCB 
regulation is to prevent further 
introduction of PCBs into the 
environment, this regulation is a 


1 It should be noted that if the proportional 
penalty calculation is based on repeated violations, 
then the calculation at line 8 of the worksheet 
should represent the number of violations rather 
than the number of days. 


chemical control regulation, as defined 
by the TSCA Civil Penalty Policy. 
Accordingly, most violations of this 
regulation are chemical control 
violations. The only exception would be 
violations of the recordkeeping 
requirements, which are control- 
associated data-gathering in nature. The 
Agency has taken this into account in 
designing a specific policy for PCB 
penalties. The definitions of the “extent” 
and “circumstances” categories below 
reflect the nature of these violations. 

Extent 

Because the PCB regulations are 
chemical control and control-associated 
data-gathering in nature, the greater the 
amount of PCB containing material 
(hereinafter, “PCB material”) involved in 
a particular violation, the more likely it 
is that harm will result from the 
violation of the PCB rules. For this 
reason, the amount of PCB material 
involved in a particular incident will 
determine whether the major, 
significant, or minor extent category 
should be used in deriving a penalty 
from the GBP Matrix. Since the 
concentration of the PCB material 
involved in an incident will also affect 
the potential for harm, this factor must 
also be considered in determining which 
extent category is applicable to a 
particular violation. 

Amount of Material Involved 

The most obvious measure of the 
amount of PCB material involved in a 
violation is weight. Therefore, the 
weight of the PCB material involved in a 
violation is the primary determinant of 
the extent category to be used to find 
the GBP. To be consistent with the three 
extent categories of the GBP Matrix (i.e. 
major, significant, and minor), three 
weight classes have been chosen to 
define the extent of a PCB violation. 
These classes are as follows: 

(A) Major: 5000 kilograms or more. 

(B) Significant: Between 1000 and 5000 
kilograms. 

(C) Minor. Less than 1000 kilograms. 

The minor category weight was 
defined as less than 1000 kilograms 
because this is slightly less than the 
amount of PCBs in an average 
transformer. Since a major portion of the 
PCBs in existence are in transformers, it 
is essentia) that these items be disposed 
of properly. Accordingly, the Agency 
defined the minor category as an 
amount of PCBs less than the contents 
of an average transformer, so that most 
transformers would fall in the significant 
category. The Agency believes this will 
encourage the proper disposal of 
transformers. 
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The major category weight was 
selected at 50 kg. kilograms. This is 
slightly less than the contents of five 
average size transformers, and 
corresponds to the fact that the penalty 
for a major improper disposal is five 
times larger than that for a minor 
improper disposal; that is, $25,000 versus 
$5,000. (As will be seen below, improper 
disposal is always level one on the 
circumstances axis.) The significant 
category is defined as 1,000 kg. or 
greater, but less than 5,000 kg. This 
definition is a direct consequence of the 
definition of the other two categories. 

Units Other Than Weight 

The Agency realizes that there will be 
situations where the number of 
kilograms of PCBs involved is not easily 
determined. In many cases, other units 
of measurement (e.g. gallons, cubic feet, 
etc.) may be more easily obtained. 
Additionally, some violations will 
involve non-liquid PCB material, usually 
as a result of liquid PCBs being spilled 
into or cleaned up by absorbent solid 
materials. Such solids will often weigh 
considerably more than liquid PCBs. If 
the penalty for such solids were based 
on the weight categories outlined above, 
the result, in the Agency’s opinion, 
would be inequitable. 

For these reasons, the Agency has 
decided to define each of the three 
extent categories by several different 
units of measurement. Although these 
units of measurement are not 
necessarily equal, it is the Agency’s 
opinion that they are generally 
comparable. 

(A) Major 
Liquid 

(a) 1100 gallons or more, or 

(b) A contaminated area of 750 square feet 
or more, or 

(c) 300 or more large capacitors 
Non-liquid 

(a) 100 or more fifty-five gallon drums 
containing contaminated soil, rags, debris or 
small capacitors, or 

(b) 25 or more drained transformers, or 100 
or more empty fifty-five gallon drums which 
once contained PCB fluid, or any other PCB 
solid having a volume of 750 cubic feet or 
more. 

(B) Significant: 

Liquids 

(a) 220 gallons or more, but less than 1.100 
gallons, or 

(b) A contaminated area of 150 square feet 
or greater, but less than 750 square feet, or 

(c) 60 large capacitors or more, but less 
than 300 large capacitors. 


Non-Jiquids 

(a) 20 or more but less than 100. fifty-five 
gallon drums containing contaminated soil, 
rags, debris or small capacitors. 

(b) 5 or more, but less than 25. drained 
transformers; or more than 20. but less than 
100, empty fifty-five gallon drums which once 
contained PCB fluids, or any other solid 
having a volume of 150, but less than 750. 
cubic feet. 

(c) Minor 

Liquids 

Less than 220 gallons, or 
f (b) A contaminated area of less then 150 
square feet, or 

(c) Less than 60 large capacitors. 
Non-liquids 

(a) Less than 20 fifty-five gallon drums 
containing contaminated soil, rags, debris or 
small capacitors; or 

(b) Less than 5 drained transformers. 20 
fifty-five gallon drums which previously 
contained PCB s fluids, or any other PCB 
solid having a volume of approximately 150 
cubic feet. 

The figures above are based on the 
assumption that the density of PCB 
fluids is 10 lbs. per gallon, which is the 
average density of high concentration 
PCB’s. If the actual density of the fluid 
involved is known, then the actual 
density should be used to convert the 
volume of fluids involved into kilograms. 
The figure for capacitors is based on an 
average of 36 pounds of fluid in the most 
popular models of large capacitors. 

Because it is often difficult to 
determine the amount of PCB's in a 
solid, the Agency did not attempt to 
define the extent categories for solids by 
trying to estimate how much solid PCB 
material had the same amount of PCB’s 
as the average PCB transformer. Instead, 
the Agency tried to maintain the same 
economic incentives for solids as for 
liquids. Thus, the decision to make 20 
drums the cut off point for the upper 
limit of the minor category is based on 
an estimate that the cost of disposing of 
twenty 55 gallon drums, either empty or 
containing PCB solids, is approximately 
the same as the cost of incinerating the 
liquid in one transformer. 

In certain instances, the use of the 
different units of measurement 
discussed above would result in a 
particular violation falling into more 
than one category. For example, fluid 
PCB material having a density less than 
that of average high concentration PCB's 
may result in 250 gallons weighing as 
little as 900 kilograms. Using the gallon 
measurements, this would be a 
significant violation: but using the 
kilogram measurement, this would be a 
minor violation. In such instances, the 
penalty should be based on the category 
determined by the actual weight, in 
kilograms, of the material involved, if 


this information is known. If the weight 
is not known, the gallon measure should 
be used. 

Exceptions to Extent Category 

Spills into water. Where any improper 
disposal results in a contamination of 
surface or ground water, the extent will 
always be considered major. Since it is 
virtually impossible to remove all PCB’s 
from surface or ground water once a 
spill occurs, environmental harm is 
almost assured. Because of this clean-up 
problem, such a spill creates a 
substantial risk of human exposure, 
either directly from the water, or 
through the food chain. For these 
reasons, the Agency believes that spills 
into surface or ground water are always 
major incidents, regardless of the 
amount and concentration. 

Spills into food and feed. Where any 
improper disposal results directly in 
contamination of food or feed, the 
extent is always major. If such spills are 
not quickly detected, they will result in 
direct human exposure. Even if the 
problem is detected before humans eat 
the contaminated food, it is likely that 
the cost of finding and destroying the 
contaminated products will be high. 
Thus, the Agency believes such 
incidents should always be considered 
major in extent. 

Concentration Adjustments 

The Agency recognizes that the 
concentration of the PCB materials is a 
relevant factor to consider in 
determining the amount of damage done 
from a violation of this regulation. 
Obviously, a spill of high concentration 
PCB’s puts more contaminants into the 
environment than a spill of low 
concentration PCB’s. Nonetheless, 
because PCB’s can be toxic at very low 
concentrations, a spill of a large amount 
of low concentration PCB material could 
cause widespread harm. Thus, a system 
which would require the total weight of 
PCB material involved to be reduced in 
direct proportion to the concentration of 
that material would severely undermine 
the regulatory scheme. 

The problem is illustrated by the 
following hypothetical: Someone spills 
2,000,000 lbs. (or 909.090 kgs.) of fluid 
containing PCBs at a concentration of 
1,000 parts per million (ppm). If, in 
calculating the penalty, the total weight 
of the fluid was reduced by the direct 
proportion of the concentration, less 
than 1,000 kilograms of PCBs would be 
involved for the purpose of calculating a 
penalty. As a result, this incident would 
be considered minor in extent, and the 
violator would not be fined more than 
$5,000. A penalty as small as this would 
not reflect the potential for harm to the 
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environment and would create an 
enormous economic incentive for people 
to improperly dispose of PCB 9 at low 
concentrations, contrary to the intent of 
the regulations. 

To account for the effect of the 
concentration of PCB liquids in 
determining the extent of a violation, 
and at the same time establish a system 
which does not severely hinder the 
agency’s program, the following system 
has been developed. To determine the 
extent of probable damage for a 
particular violation, the total amount of 
PCB material involved in an incident 
should be reduced by the percentages 
which appear below: 

(1) 50-499 ppm—70% reduction. 

(2) 500-9,000 ppm—50% reduction. 

(3) 10,000-99.999 ppm—20% reduction. 

(4) 100,000 ppm or above—no reduction. 

Thus, in the hypothetical quoted 
above, where 2,000,000 lbs. of PCB fluid 
at a concentration of 1,000 ppm was 
disposed of, the total amount would be 
reduced by 50%. Thus, the amount of 
fluids for determining the extent of the 
probable harm would be 1,000,000 lbs.,or 
454,545 kilograms. 

Exceptions to Concentration Adjustment 
Calculation 

These concentrations adjustment 
factors are not used in the following 
circumstances: 

Waste oil. The use of waste oil that 
contains detectable concentrations of 
PCBs as a sealant, coating, or dust 
control agent, which is prohibited by 40 
CFR 761.10(d), is one situation where the 
concentration reduction would not 
apply. The agency chose to prohibit 
these uses whenever any detectable 
level of PCBs were present because any 
such use of PCBs is likely to result in 
widespread environmental and health 
damage. Thus, allowing any reduction of 
the amount of PCB9 used by virtue of 
low concentration would be contrary to 
the regulatory scheme. 

Failure to test. The concentration 
reduction also does not apply where the 
violation is the failure to test liquid 
required to be tested; for example, the 
contents of a heat transfer system that 
has contained PCBs. 40 CFR 761.31(d)(1). 
In such cases, the risk created by the 
violation is that the fluid will be high 
concentration PCBs, and that this 
material will continue in use. Thus, the 
Agency feels that these persons should 
not obtain a fortuitous benefit when the 
liquid is finally tested and found to be of 
some lower concentration. 

Alternative measure for solids. 

Finally, the concentration adjustment 
should not be used when the PCB 
material is measured by one of the 


alternative measures for solids which 
appear in Table IV. These alternative 
measures were chosen to maintain 
economic incentives for proper disposal. 
The cost of disposal of such materials is 
not dependent on the concentration of 
the PCBs in them. Accordingly, to allow 
adjustments for lower concentration 
might remove the economic incentives to 
dispose of these materials properly. 

Circumstances 

The other variable for determining a , 
penalty from the GBP Matrix is the 
circumstances of the violation, also 
called the probability of damages. The 
TSCA Civil Penalty System established 
three ranges of probability of damages, 
high, medium, and low. Each of these 
ranges in turn has two different levels, 
for a total of six levels of probability of 
damages. 

Explanation of Categories 

Because there are many ways the PCB 
regulation can be violated, and because 
each of these violations could occur in 
so many different environmental 
contexts, it is virtually impossible to 
assess in advance all the possible 
factors that logically might have some 
impact on the probability of damages for 
a particular PCB violation. It would be 
even more difficult to try to determine, 
in advance, how all of these factors 
would interact in any particular 
situation. For this reason, the Agency 
believes it is appropriate to group the 
different types of PCB violations, assess 
the probability for harm resulting from 
each type of violation, and then assign 
that type of violation to one of the levels 
on the circumstances axis of the GBP 
Matrix. 

For the purposes of assessing the 
probability of damages from a particular 
type of PCB violation, all the possible 
violations of the PCB rule can be 
grouped into eight categories, as follows: 

(t) Disposal 

(2) Marking 

(3) Storage 

(4) Manufacturing 

(5) Processing 

(6) Distributing 

(7) Use 

(8) Recordkeeping 

Immediately below is a table assigning 
the different categories of PCB 
violations tovthe levels of probability of 
damages on the GBP Matrix. After the 
table, the reasons for the assignment of 
each category of violation to a level of 
probability of damages i9 explained. 

High Range 

Level one: 

(1) Improper disposal of PCBs. This 
includes operating disposal facilities at 


conditions which du not meet the 
requirements of the regulations. It also 
includes any uncontrolled discharge of PCBs. 
e.g.. Leakage from a stored container. 

(2) Manufacturing of PCBs without an 
exemption or in violation of any condition of 
an exemption. 

Level two: 

(1) Processing PCBs without an exemption 
or in violation of any condition of an 
exemption. 

(2) Distribution in commerce of PCBs 
without exemption or in violation of any 
condition of an exemption. 

(3) Improper use of PCBs or using PCBs in 
violation of any condition of authorization. 

For example, this includes removing a coil 
from a PCB transformer for servicing, and the 
failure to test a heat transfer system that 
once contained PCBs. 

Medium Range 

Level three: 

(1) Major storage violations. A major 
storage violation means a situation where a 
significant portion of spilled material would 
not be contained. Examples of such situations 
are storage in areas with no curbing, non- 
continuous or no flooring, or unsealed floor 
drains. Storage of PCBs in a area with 
permeable flooring or curbing would also be 

a major storage violation. 

(2) No records or major record keeping 
violations at disposal facilities, including high 
efficiency boilers and landfills. Major record 
keeping violations would include the failure 
to keep data on incinerator operating 
parameters. 

(3) Major marking violations. A major 
marking violation is a situation where there 
is no indication to someone who is unfamiliar 
with the situation that PCBs are present. 

Level four: 

(1) No records or major recordkeeping 
violations at facilities that use or store PCBs. 
Major recordkeeping violations would 
include the absence of data on PCB 
transformers, and the absence of records on 
any transfer of PCBs from the site. 

Low Range 

Level five: 

(1) Failure to date PCB items placed in 
storage. 

(2) Minor storage violations. Examples of 
these are small cracks in walls, no roof, or 
small cracks in otherwise impervious floor or 
curbing. 

(3) Minor marking violations. These are 
situations in which all the requirements of the 
rule have not been followed, but there are 
sufficient indications to notify someone 
unfamilar with the situation that PCBs are 
present and enable them to identify PCB 
items. An example would be the failure to 
mark a transport vehicle containing PCB 
items which are themselves marked. 

Level six: 

(1) Minor recordkeeping violations. 
Examples of such violations are small errors 
in the numbers of large capacitors, small 
errors in number of containers, or the 
omission of the date of transfer on PCBs. 

(2) Failure to label small capacitors, 
fluorescent light ballasts, or large low vottage 
capacitors with a “no PCBs" label as required 
by 40 CFR 761.20(g). 
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Explanation for Assignment of Levels of 
Probability of Damage 

Level one. This level contains the two 
violations which the Agency considers 
most serious, manufacturing and 
improper disposal. Manufacturing is 
extremely serious because it creates 
new PCBs. In so doing, it enlarges the 
risk of environmental and human 
exposure, places additional burdens on 
disposal facilities, and increases the 
cost of protecting the public from this 
chemical. Improper disposal creates 
grave risks of harm to the environment 
or human health, because it assures the 
entry of more PCBs into the 
environment. This is contrary to the 
main thrust of the PCB regulation, which 
was to prevent further contamination of 
the environment with PCBs. Thus, these 
violations are considered to be the most 
serious, and provide the standard 
against which the other PCB violations 
are measured. 

Level two. The violations which were 
placed in level two on the GBP Matrix 
were those which the Agency 
considered to be the most likely to result 
in improper disposal. For example, 
processing or distribution of PCBs 
without an exemption or in violation of 
a condition of an exemption is likely to 
result in spillage, leakage, volatilization 
or other uncontrolled discharges of 
PCBs. Similarly, improper use of PCBs 
will, at worst, result in PCB 
contamination of a wide range of 
products (as when they are used in a 
leaking hydraulic system), or at best will 
result in an increased risk of improper 
disposal. 

Level three. This level includes major 
storage violations, major recordkeeping 
violations at disposal facilities, and 
major marking violations. The Agency 
regards storage violations, such as the 
lack of a floor, to be somewhat less 
dangerous than the risk incurred by use. 
processing, or distribution of PCBs 
without an exemption. The latter are 
very likely to result in improper 
disposal. However, storage violations 
will only cause damage where there is 
an accident, or a leak, which probably 
would be unintentional. Nonetheless, if 
such events occurred, the possibility for 
widespread contamination would be 
high. 

The lact of records, or inadequate 
records, at disposal facilities similarly 
does not present as severe a risk of 
improper disposal as processing of PCBs 
without an exemption. However, such a 
violation severely reduces the Agency's 
ability to enforce the requirements of the 
regulation as they pertain to the 
operators of such facilities. Accordingly, 
the absence of adequate records at 


these facilities removes a significant 
incentive for compliance, thus 
substantially increasing the risk of 
improper disposal. 

Major marking violations have been 
defined as those situations where 
someone investigating a situation would 
not know that PCBs were present or 
would be unable to tell which items 
contained PCBs. Such a situation creates 
a high risk of improper disposal. 
However, if the other portions of the 
PCB regulation are observed, records 
would be kept on PCB materials, 
thereby creating at least some chance 
that improper disposal would not occur. 
For this reason, this violation is not 
considered as risky as improper use or 
distribution. However, where major 
marking is associated with other 
violations, such as recordkeeping, the 
increased risk will be reflected by an 
additional penalty. 

Level four. Level four includes major 
recordkeeping violations at facilities 
that use or store PCBs. Major 
recordkeeping violations at facilities 
that use or store PCBs present a 
somewhat lower risk than major 
recordkeeping violations at disposal 
facilities. Since these facilities do not 
themselves dispose of the PCBs, there is 
a greater chance that the PCBs will be 
identified as such before they are 
actually disposed of. However, the fact 
that these violations substantially 
hinder the Agency’s ability to trace the 
movement of PCB’s means that they 
make improper disposal more likely. For 
this reason, the Agency considers this 
violation to be significant 

Level five. Included in this category 
are the failure to date PCB items placed 
in storage, minor storage violations, and 
minor marking violations. The failure to 
date PCB items placed in storage simply 
means that the items may be stored 
longer than is presently permitted by the 
rule. Assuming these items are 
otherwise treated in accordance with 
the rule, the lengthy storage will simply 
increase, by a small amount the risk of 
an accidental spill. Similarly, minor 
marking violations are, by definition, 
violations where there is sufficient 
marking to alert someone investigating 
the situation that there are PCBs 
present. Thus, the likely ill effect of such 
violations is simply that in emergency 
situations, the length of time required to 
discover the presence of PCBs might be 
increased somewhat. This should not 
significantly increase the amount of 
damage done. Finally, minor storage 
violations are those in which any spilled 
material will be substantially contained. 
Thus, the amount of damage that could 


result from such violations would be 
relatively small. 

Level six. Level six represents those 
violations which the Agency believes 
pose the least risk of causing harm. It 
includes only minor recordkeeping 
violations, and failure to label with the 
“no PCBs“ mark. In the case of minor 
recordkeeping violations, such 
violations, although they might make 
enforcement somewhat more difficult, 
should not seriously impair the Agency’s 
enforcement efforts. The failure to label 
with the “no PCB” mark will only result 
in the disposal of certain items more 
carefully than necessary, thereby 
increasing the cost of compliance with 
the regulation. 

The risk to the environment und 
human health in this case is minimal. 
Moveover, the Agency believes that 
there are already substantial economic 
incentives for manufacturers to comply 
with this labeling requirement, since 
their customers would probably be 
anxious to obtain equipment bearing 
such a label. 

Using the CBP Matrix To Find a PCB 
Penalty 

In order to determine a penalty for a 
specific PCB violation, the following 
steps should be followed: 

Step 1: Determine which category of 
violation is involved (i.e.. disposal, marking, 
storage, manufacturing, processing and 
distribution, use. or recordkeeping). If more 
than one violation category is involved, 
repeat the calculation in steps 2 through 8 for 
each violation category. 

Step 2: Find which level the violation fits 
on the circumstances axis of the GBP Matrix. 

Step 3: Calculate the total amount of PCBs 
involved in the violation. If there are several 
materials involved which fall into different 
concentration ranges, do a separate 
calculation for each concentration. 

Step 4: Reduce the amounts in step 3 by the 
concentration adjustment. (Be sure to note 
the exceptions to this step). 

Step 5: If different concentration ranges are 
present, add up the figures from step 4. 

Step 6: Determine which extent category 
(major, significant, or minor) is applicable to 
the amount from step 5. 

Step 7: Use the level from step 2 and the 
extent from step 6 to locate the penalty on the 
GBP Matrix (E.g., Level 3, significant is 
$ 10 , 000 ). 

Step 8: Enter the amount from step 7 on line 
1 of the Civil Penalty Assessment worksheet 
attached to the TSCA Civil Penalty Policy. 
Use that worksheet to complete the 
calculation of the penalty accounting for 
factors such as culpability, history of 
violations, etc. 

Example 

An inspection of X Company reveals 
that the following items are all stored 
for disposal in a room with an earthen 
floor: 
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2 transformers 

3 capacitors 

All three capacitors have name plates 
that show that they contain high 
concentration PCBs and have a volume 
of 30 gallons each. One transformer 
contains 300 gallons, and is tested at 
1000 ppm. The second transformer 
contains 500 gallons, and is tested at 
64% PCBs. It is leaking, and X’s general 
foreman says that about 20 gallons have 
leaked. The equipment is marked, and X 
has records on this equipment. Assume 
the density of all fluids is 10 lbs/gal. 

Step 1: Determine the categories of 
violation. 

These are: 

Disposal 

Storage 

Because there are two categories, a 
calculation is needed for each. 

Disposal 

Step 2: Find the ‘'circumstances*’ level. This 
is level one, for disposal 
Step 3: Find the total amount involved. 

Total disposal: 20 gallons. 

20 gal. X 10 lbs « 200 lbs. 
gal. 

200 lbs. X .45 kg. * 90 kg. 

Step 4: Make concentration adjustment. 

No reduction for PCBs over 100,000 
ppm, which is what was spilled. 

Step 5: Not applicable. 

Step 6: Determine extent category. 

90 kg. = Minor 

Step 7: Find penalty from matrix. 

Level one + Minor = $5,000 
Step 8: Enter $5,000 or line 1 of the 
worksheet (Appendix A) 

Storage 

Step 2: Find “circumstances” level. 

Major storage (permeable floor) is 
level 3. 

Step 3: Find total amount involved. 

(«) ov«r 100,000 pp»: 

1 t:ansfoc,T.«c # 500 gal. 500 
3 cacicacora 3 20 gal. ZZ 

m gal. 

590 gal. X 10 lb. X .45 kg.- 
gal. lb. 

2655 kg. ov«c 100,000 ppm 

(b) 500-10,000 ppm: 

1 cransforrec • 30C gal. 

300 gal. X 10 lb. X .45 kg^ • 1350 kg. 
gal. TE7 

Step 4: Make concentration adjustment. 

(a) over 100,000 ppm—no adjustment 2055 
kg. 


(b) 500-10,000 ppm—50% reduction 1350 kg, 
X .50 = 075 kg. 

Step 5: Add figures from step 4. 

2655 kg 
•f 675kg. 

3330 kg. 

Step 0: Determine extent category. 

3330 kg. = Significant 

Step 7: Find the penalty from the matrix. 

Level 3 + significant = $10,000. 

Step 8: Enter $10,000 on line 1 of the 
worksheet (Appendix A). 

Penalty Assessment for Multiple 
Violations 

In the past, the Office of Enforcement 
has had numerous questions about 
which circumstances were appropriate 
for the assessment of multiple penalties. 
For the purpose of promoting 
consistency between regions and to be 
consistent with the penalty scheme set 
forth above, the following guidelines 
should be followed for assessing 
multiple penalties. 

When Not To Assess Multiple Penalties 

There are certain instances when 
separate counts should not be charged 
and multiple penalties not assessed. The 
first type of case where this is not 
appropriate is where a single situation 
presents violations of many portions of 
the regulation, which are all in the same 
violation category. For example, if X 
Company has a storage area which is 
unmarked, and which contains one 
unmarked PCB container, there are two 
infractions of the regulation: The failure 
to mark the container, and the failure to 
mark the storage area. However, only 
one violation should be charged: 
namely, a major marking violation. Both 
infractions present the same risk: that is, 
that no one will realize that PCBs are 
present. Accordingly, only one penalty 
is assessed. If the violation category is 
one like marking, which appears at 
several levels of the circumstances axis, 
the penalty should be assessed by 
looking at the most serious infraction 
committed. 

Another situation in which only one 
count should be alleged and one penalty 
charged is where there are multiple 
infractions of the same regulatory 
requirement. For example, if five 
transformers are unmarked, only one 
penalty should be charged. Although 


five transformers present a greater risk 
than one transformer, this fact is 
accounted for by the larger extent 
category applicable to the situation with 
five unmarked transformers. Again, the 
nature of the risk presented is the same, 
so only one penalty is charged. 

When Multiple Penalties Should Be 
Assessed 

The most obvious situation for 
assessing multiple penalties is where the 
situation constitutes infractions of 
different violation categories (e.g., 
marking and storage). In such instances, 
one count should be charged for each 
violation category. This was done in the 
sample penalty calculation, above. 

Another example of multiple penalties 
used properly is where one company 
has several PCB situations which are in 
violation of the regulation in 
substantially different locations. 
Different buildings or yards on the same 
site would be sufficient for a multiple 
violation: two sites in the same building 
would not. unless the building is very 
large (for example, an auto assembly 
building). In these cases, the separate 
locations present separate and distinct 
risks to human health and the 
environment. Thus, separate penalties 
are justified. 

Assessing Penalties for Continuing or 
Repeated Violations 

Section 16 of TSCA clearly gives the 
Agency the power to assess penalties on 
a daily basis for continuing situations, 
such as where a transfomer is 
improperly stored for a month. It also 
gives the Agency the discretion to 
charge a penalty for each separate act of 
a repeated course of conduct, such as 
where someone manufactures PCBs on 
twenty different occasions, without an 
exemption. However, any simple rule 
the Agency might develop concerning 
when to charge multiple counts in such 
cases is likely to have undesirable 
effects. For example, a policy which said 
that only one charge will be assessed for 
a continuing violation would not 
adequately protect the environment. 
Under such a policy, a company with a 
leaking PCB transformer would have no 
incentive to correct the leak, since how 
quickly it acted would not affect the 
penalty significantly. Alternatively, a 
policy that required the Agency to 
assess multiple penalties whenever 
there was evidence of a continuing 
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violation would also cause undesirable 
effects. Someone who stored an intact 
PCB transfomer improperly for 30 days 
oould be liable for $300,000. This 
penalty, in the absence of aggravating 
circumstances, seems excessive. 

For these reasons, the Agency has 
developed the “proportional penalty 
calculation”, which is explained in 
detail below. This calculation should be 
used whenever there is evidence of 
continuing violations, or repeated 
violations which are part of a single 
course of conduct. Except in unusual 
circumstances, this calculation will yield 
the penalty to be charged for such 
repeated or continuing violations. The 
effect of this calculation is that the 
penalty is multiplied for repeated or 
continuing violations where substantial 
amounts of PCBs are involved. The 
magnitude of the multiplication is 
proportional to the amount of material 
involved, subject to the limitation of 
$25,000 per day. the Agency believes it 
is appropriate that the very large 
penalties that can result from continuing 
or repeated violations be assessed in 
those situations where large amounts of 
PCBs are involved. 

Nonetheless, the Agency realizes that 
there may be situations where no 
multiple penalties are appropriate, or 
where the violation merits a penalty 
calculated by multiplying the GBP 
penalty directly by the number of days 
or incidents involved. Accordingly, the 
Agency reserves the discretion to assess 
penalties for repeated or continuing 
violations without regard to the 
proportional penalty calculation. 

"Hie Agency expects that, in most 
cases, the penalty for repeated or 
continuing violations will be computed 
by use of the proportional penalty 
calculation. The discretion to assess 
penalties more or less than the 
proportional penalty can be exercised 
under the following circumstances: 

• Where substantial actual harm has 
occurred as a result of the violation; 

• Where the unusual circumstances of the 
violation give rise to extraordinary risks to 
the environment; or 

• Other types of highly unusual 
circumstances. 

The decision to use this discretion 
should only be made after consultations 
with Headquarters personnel in which 
the reasons for this exercise are 
explained in detail. 

Explanation of the Proportional Penalty 

The proportional penalty is calculated 
in the following manner 

Step 1: Calculate the total amount of 
PCBs involved in the situation, reduced 
by the concentration adjustment. Using 
as an example an individual who 


processes 20 gallons of PCBs for 200 
days, the total amount is 4,000 gallons 
(assuming the concentration is greater 
than 100,000 ppm). If two 50 gallon 
capacitors are stored improperly for 20 
days, the amount involved is 100 
gallons. 

Step 2: If the amount from step 1 is 
less than two times the major extent 
category (10,000 kg. or 2,200 gallons), use 
this amount to determine the extent 
category and obtain a penalty from the 
GBP Matrix. For example, the penalty 
for the two capacitors improperly stored 
for 20 days would be $1,500. Twenty 
counts would be charged, at a penalty of 
$1,500/20 days or $75 per day. If the 
amount from step 1 is greater than 2 
times the extent category, proceed to 
step 3. 

Step 3: Divide the total amount from 
step 1 by the major extent category limit 
(e.g., 5,000 @ kg. or 1,100 gallons). 
Multiply the result by the amount in the 
major penalty category. This yields the 
proportional penalty. Using the example 
of the individual who processes 20 
gallons of PCBs per day for 200 days, the 
calculation goes as follows: 

Amount from Step 1 =4.000 gal. 

4.000 gai.^ae 
1,100 gaL (major kmt) 

* 3.GX $20,000 (major, level 2)=$72,000. Total 
penalty 

Step 4: Divide the total penalty by the 
number of days (or events) involved. 
Enter thi6 amount on line 1 of the TSCA 
Civil Penalty Assessment Worksheet. In 
our example: 

$72,000 total penalty/200 days=$360 per day. 

This figure goes on line 1 of the 
worksheet. 

The proportional penalty should 
always be used unless the calculation 
yields more than $25,000 per day. In that 
case, the penalty should be $25,000 per 
day. the maximum allowed by statute. 

The proportional penalty should be 
used in the same way as any other 
penalty derived from the GBP Matrix. 

The per day penalty should be entered 
on line 1 of the TSCA Civil Penalty 
Assessment Worksheet, and should be 
adjusted by the factors, such as 
culpability and violation history, shown 
on that document, which is attahced to 
this policy. 

Dated: April 24,1980. 

Richard D. Wilson, 

Deputy Assistant Administrator for General 
Enforcement 

Civil Penalty Assessment Worksheet 

Name of Respondent:- 

Address of Respondent:- 

(1) Complaint I.D. Number. - 

(2) Date Complaint Issued: - 


(3) Date Answer Received: - 

(4) Date Default Order Sent:- 

(5) Date Consent Agreement Signed: — 

(6) Date Final Order Sent:- 

(7) Date Remittance Received:- 

1. Gravity Based Penalty (GBP) from matrw-$- 

2. Percent increase or decrease lor ciApeblMy... % 


3. Percent increase for violation history-. % 

4 . Add lines 2 and 3---% 


5 Multiply GBP dy percentage total on bne 4. 

6. Add bnes i and 5 (subtract tone 6 from line 1 
M negative percentage). 

7. Enter tone 6 amount or $25,000, whichever la 
less 

8 Multiply fine 7 dy the number of days of viola¬ 
tion. 

0. Government dean-up costa, if any--- 

10. Economic gams from non-comptoance, if ap¬ 
propriate. 

11 Add tones 8 through 10 ... 

12. Total of other adjustments es Justice may re- 
<**re 

13. tf tone 12 represents a net ncrease to the 
penalty and tone 12 to ton© 11- 

or 

H me 12 represents a net decrease to the pen¬ 
alty subtract tone 12 from tone 1. 

•Line 13 should be the proposed penalty for 1 

bon. TMs procedure «repealed tor each v*oteoon 
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DEPARTMENT OF ENERGY • 

10 CFR Part 205 

Administrative Procedures and 
Sanctions; 1980 Interpretations of the 
General Counsel 

AGENCY: Department of Energy. 

ACTION: Notice of interpretations. 

SUMMARY: Attached as Appendix A are 
interpretations issued by the Office of 
General Counsel of the Department of 
Energy under 10 CFR Part 205. Subpart 
F, during the period July 1,1980 through 
July 31,1980. Also attached as Appendix 
B is a rescission of Interpretation 1978- 
51, issued to Apco Oil Corporation on 
August 11,1978. Appendix C identifies 
those requests for interpretation which 
have been dismissed during the same 
period. 

FOR FURTHER INFORMATION CONTACT: 

Diane Stubbs. Office of General 
Counsel, Department of Energy, 1000 
Independence Ave, S.W., Room 5E052, 
Washington, D.C. 20585 (202) 252-2931 

SUPPLEMENTARY INFORMATION: 

Interpretations issued pursuant to 10 


Interpretation 1980-18 

To: The Gulf Companies (Gulf). 

Regulations and Rulings Interpreted: 10 CFR 
211.11; 211.51; Rulings 1974-3, and 1975-8. 
Code: GCW-AI-Definition of Wholesale 
Purchaser-Reseller and Transfer of 
Allocation Entitlement. 

Facts 

In 1953, Mr.). E. Smith (Smith) became a 
distributor of motor gasoline for The Gulf 
Companies (Gulf) in the Fayetteville, 
Arkansas area. This relationship existed for 
25 years until a mutual cancellation and 
release agreement was signed by the parties 
on June 7.1978. Under the terms of that 
agreement, the relationship was to terminate 
as of August 1,1978. On that date Smith was 
to vacate the bulk plant premises leased from 
Gulf from which Smith operated his 
distributor business. After the cancellation 
agreement was signed. Smith filed suit to 
contest the agreement. Smith v. Gulf, No. 78- 
5055 (W. D. Ark. September 27,1979). A 
settlement of the law suit was negotiated 
after the conclusion of the opening 
arguments, calling for Smith to vacate the 
premises leased from Gulf by November 19, 
1978, and to sell to Gulf all personal property, 
included supplies, equipment, furniture and 
motor vehicles, used by Smith exclusively in 


CFR Part 205, Subpart F, are published 
in the Federal Register in accordance 
with the editorial and classification 
criteria set forth in 42 FR 7923 (February 
8,1977), as modified in 42 FR 46270 
(September 15.1977). 

These interpretations depend for their 
authority on the accuracy of the factual 
statement used as a basis for the 
interpretation (10 CFR 205.84(a)(2)) and 
may be rescinded or modified at any 
time (§ 205.85(d)). Only the persons to 
whom interpetations are addressed and 
other persons upon whom 
interpretations are served are entitled to 
rely on them (§ 205.85(c)). An 
interpretation is modified by a 
subsequent amendment to the regulation 
or ruling to the extent that the 
interpretation is inconsistent with the 
amended regulation or ruling 
(§ 205.85(e)). The interpretations 
published below are not subject to 
administrative appeal. 

Issued in Washington, D.C. September 3, 
1980. 

Lona L Feldman, 

Acting Assistant General Counsel for 
Interpretations and Rulings. 


his business. The agreement expressly left 
open the issue as to whether Smith would 
thereafter be entitled to receive an allocation 
of motor gasoline from Gulf. 

After leaving the Gulf bulk plant. Smith has 
continued to receive his base period 
allocations of motor gasoline from Gulf, and 
he has supplied many of his former customers 
through a cooperative arrangement with 
Robertson Oil Company (Robertson), also 
located in Fayetteville, Arkansas. 1 
Commercial carriers receive Smith's gasoline 
after payment in advance by Smith to Gulf at 
a local pipeline and transport it either 
directly to Smith's customers or to bulk plant 
located several miles from the Gulf plant 
where Smith formerly conducted his 
business. Smith maintains an office at 
Robertson's terminal where he manages his 
business and determines the prices to be paid 
for gasoline by his customers. Smith uses 
Robertson’s trucks and drivers for delivery of 
gasoline from Robertson's terminal and in 
some instances the drivers perform service 
functions for Smith’s accounts. Some of 
Smith's customers pay the truck drivers 


' Among the customers which Smith has not 
retained after relocating his business arc several 
Gulf service stations which, according to Gulf, now 
purchase Gulf gasoline from the current lessee of 
Gulfs bulk plant in Fayetteville. 


directly upon delivery and others are billed 
for the product after delivery, typically on 
invoices of Robertson Oil Company. Smith 
has made no capital contribution to 
Robertson's business and does not 
participate in any accounts other than his 
own. He compensates Robertson for the use 
of his facilities and the other support 
functions described herein by a cents-per- 
gallon payment relating to revenues received 
from Smith's customers. 

Gulf now supplies gasoline to both Smith 
and to a new Gulf distributor who has 
replaced him at Gulfs Fayetteville bulk 
terminal. Gulf filed this request for 
interpretation to confirm its view that it no 
longer has any supply obligation to Smith. In 
an effort to limit its supply obligations to the 
current lessee of its terminal. Gulf contends 
that Smith is not entitled to his base period 
allocation of motor gasoline because, by 
vacating the Gulf premises and selling the 
equipment used in the business. Smith has 
"gone out of business" pursuant to 10 CFR 
211.11 (a) and (c). Gulf further contends that 
Smith's supplying customers from 
Robertson’s terminal constitutes a new 
business as an unbranded jobber and Gulfs 
supply obligation does not transfer to that 
new business. Smith points out that he has 
been a distributor of motor gasoline for 25 
years and in recent months has continued to 
supply some of his customers without the use 
of the Gulf facility. He argues that under the 
Mandatory Petroleum Allocation Regulations 
he has not ceased to do business and, as a 
wholesale purchaser-reseller, is entitled to 
continue to receive his allocation 
entitlements from Gulf. 

Issue 

Is Smith, a former distributor of motor 
gasoline for Gulf, entitled to receive an 
allocation of motor gasoline from Gulf after 
the termination of his distributorship, the 
relocation of his business to a new site, and 
changes in the method of operating his 
business? 

Interpretation 

For the reasons given below, the 
Department of Energy (DOE) has determined 
that under the Mandatory Petroleum 
Allocation Regulations in 10 CFR Part 211 
Smith was entitled to an allocation of motor 
gasoline during the period his distributorship 
agreement with Gulf was in effect, and Gulf, 
as his base period supplier, is required to 
continue to supply Smith after the 
termination of that agreement and the 
relocation of his ongoing business. 1 

To be entitled to a supply of motor 
gasoline, Smith must be found to be a 
wholesale purchaser-reseller. That term is 


*10 CFR 211.9(a)(1) reads as follows: (a) Supplier/ 
wholesale purchaser relationship. (1) Each supplier 
of an allocated product shall supply all wholesale 
purchaser-resellers and all wholesale purchaser- 
consumers which purchased or obtained that 
allocated product from that supplier during the base 
period as specified in Subparts D through K of this 
part. 


Appendix A—Interpretations 



No. 


TO 

Date 

Category 

Fie No. 

1980-10._ 



. The Gull Companies. .. 

_ Juty 22. 

. Allocation_ 

A-384 

1900-19 . 



. Concord Oil Companies, Inc.. 

..... Juty 28. 

. Pnce.. 

A-520 

1900-20. 



U.S Steel Corp. 

. July 31. 

Allocation_ 

' A-4 93 
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defined as follows in 10 CFR 211.51 of the 
Mandatory Petroleum Allocation Regulations: 

“Wholesale purchaser-reseller” means any 
firm which purchases, receives through 
transfer, or otherwise obtains (as by 
consignment) an allocated product and 
resells or otherwise transfers it to other 
purchasers without substantially changing its 
form. 

While the operative agreement between 
Smith and Gulf do not chacterize Smith as a 
“wholesale purchaser-reseller,” it is clear 
that as Gulfs distributor, he functioned in 
that capacity. Ruling 1975-8, 40 FR 30057 (July 
17,1975). Indeed, nowhere in its request for 
interpretation does Gulf deny that it had a 
supply obligation to Smith during the period 
his distributorship agreement was in effect. 

Gulf now seeks, however, to divest Smith 
of hi9 entitlement to an allocation on the 
grounds that he has failed to maintain an 
ongoing business and has gone out of 
business under 10 CFR 211.11 (a) and (c) 
which provide as follows: 

(a) Basis of entitlement A wholesale 
purchaser or an end-user entitled to an 
allocation level shall receive an allocation 
based on its conduct of an ongoing business 
or maintenance of an established end- 
use * * \ 

* * • • • 

(c) Loss of allocation entitlement forgoing 
out of business . Wholesale purchasers and 
end-users which have gone out of business 
shall not be eligible for allocations based on 
volumes received or purchases made prior to 
going out of business. (Emphasis added.) 

In support of its contention that its supply 
obligation has been extinguished, Gulf 
implies that it was Smith’s intention to go out 
of business when he agreed to terminate the 
Gulf lease and to vacate its bulk plant. Gulf 
points out that at that time. Smith sold his 
inventory to Gulf along with most of the 
equipment used in his business. Gulf also 
maintains that any sales by Smith of its 
gasoline on an unbranded basis from 
Robertson's plant represents a new business 
rather than conduct of "an ongoing business" 
and that the changes in the method of 
operating Smith's business also support this 
conclusion. The principal facts which 
buttress the line of argument espoused by 
Gulf are that gasoline is now delivered to 
Smith's customers in Robertson's trucks, 
some customers pay Robertson's drivers 
directly or are billed after receipt of product 
on Robertson’s invoices and. presumably as a 
consequence, some of Smith's customers 
apparently believe that Robertson Oil 
Company, rather than Smith, is now their 
supplier. 

These facts do not support the conclusion 
that Smith went out of business when he 
vacated Gulfs plant. Far from abandoning his 
business as a jobber, Smith has, following the 
termination of his franchise, simply found an 
alternate site and means to continue the 
ongoing business of supplying some of his 
traditional customers. Aided by Robertson's 
clerical assistance, transportation and other 
support services, Smith continues to manage 
his own business and holds exclusive title to 
the gasoline he sells, all the way from his 
supplier to his customers. Robertson has no 
interest in Smith’s business other than the 


right to compensation on a per-gallon basis 
for support services rendered. Neither the 
sale of Gulf gasoline on an unbranded rather 
than a branded basis by Smith, nor the 
apparent misperception on the part of a few 
of Smith's customers, that Robertson Oil 
Company is their supplier, is sufficient to 
demonstrate a cessation of Smith's "ongoing 
business" necessary to release Gulf from its 
supply obligation to Smith under 10 CFR 
211.9. 3 Ruling 1974-3, 39 FR 4467 (February 1, 
1974) provides the following standard with 
respect to termination of the supplier- 
purchaser relationship: 

Unless the historical purchaser has 
completely abandoned his original ongoing 
business or conveyed it to a third party, he 
continues to have the right to an allocation 
from his historical supplier even though (1) 
the supplier ceased supplying the purchaser 
since the base period. (2) the supplier 
terminated a franchise or lease agreement 
with the purchaser since the base period, or 
(3) the purchaser has moved the location of 
his ongoing business to other premises since 
the base period. (Emphasis added.) 

Gulf also cites 10 CFR 211.11(d) in support 
of its contention that Smith's entitlement to 
an allocation does not follow him to the new 
site. Section 211.11(d) provides in relevant 
part as follows: 

. . . The right to an allocation shall be 
deemed to have been transferred only when 
the entire business or activity of the firm is 
transferred to 8 successor firm. (Emphasis 
added.) 

While Smith's successor at Gulfs bulk plant 
in Fayetteville now serves some of his former 
customers. Smith continues an ongoing 
business as noted above. Inasmuch as there 
has been no transfer of "the entire business 
or activity" of Smith's firm to a successor 
firm. Smith does not forfeit his entitlement to 
an allocation under $ 211.11(d). 

The settlement negotiated by the parties 
cancelling Smith’s lease and consignment 
agreements does not dictate a contrary result 
While it Is tree that the settlement 
stipulations provide for the sale of most of 
Smith’s equipment to Gulf as well as the 
reversion of its bulk plant they do not bar 
Smith from securing other equipment and 
continuing his business from another site. 
Indeed, the possibility of Smith's continuing 
his operations is maintained in Stipulation 
No. 5 of the agreement which provides as 
follows: 

The parties are in dispute as to the extent 
if any, to which Smith is entitled to gasoline 
allocations under the current law, and that 
issue is not hereby resolved but rather is to 
be here-after determined in accordance with 
applicable law. 

Accordingly, Smith did not lose the right to 
receive his base period allocation of motor 
gasoline as a result of the termination of the 


’Even changes in brand name of a purchaser do 
not terminate the supplier-purchaser relationship. 
Section 211.9(c) expressly provides that "iba 
supplier/purchaser relationships required by this 
part. . . shall not be altered by . . . changes in the 
brand or franchise under which a wholesale 
purchaser-reseller maintains its on going business." 
See Greenbelt Consumer Services Ina, 
Interpretation 1974-7, 42 FR 25651 (May 18,1977). 


distributorship and lease agreements and the 
relocation of his business to a new site. 4 

Issued in Washington, D.C, on July 22. 

1980. 

Lona L. Feldman. 

Acting Assistant General Counsel for 
Interpretations and Rulings. 

Interpretation 1980-19 

To: Concord Oil Company, Inc. 

Regulations Interpreted: 10 CFR 205.202, 

210.62(a) 212.83 

Code: GCW-A1-PI—Part 212, Subpart E; 

Normal Business Practices 

Facts 

Concord Oil Company. Inc. (Concord) is a 
wholesale purchaser-reseller of motor 
gasoline, subject to the Mandatory Petroleum 
Allocation and Price Regulations. 10 CFR Part 
211. On December 12,1969 Concord entered 
into a motor gasoline supply contract with 
Gulf Oil Company (Gulf). Under the terms of 
the contract in effect on May 15,1973, 
Concord could purchase 880.000 gallons of 
motor gasoline a year from Gulf, with 
payment due 30 days from the date of the 
Invoice. Accordingly, Gulf and Concord have 
a supplier-purchaser relationship for the 
supply of motor gasoline because of the 
continuing purchases of gasoline by Concord 
from Gulf since 1969, including the original 
and updated base period for motor gasoline 
use, pursuant to 10 CFR 211.9, 211.10, 211.11, 
211.12 and 211.102. 

As a result of Department of Energy (DOE) 
assignments and corresponding upward 
certifications, the volume of motor gasoline 
purchased by Concord has increased 
substantially. In the year 1970 Concord 
purchased over 8 million gallons of motor 
gasoline. At the end of that year Gulf 
purported to change the terms of sale. Under 
the new terms. Gulf required Concord to 
make payment on the twentieth day of the 
month for gasoline delivered and invoiced 
between the first and tenth days of the 
month: on the thirtieth day of the month for 
gasoline delivered and invoiced between the 
eleventh and twentieth days of the month: 
and on the tenth day of the following month 
for gasoline delivered and invoiced between 
the twenty-first and thirty-first days of the 
month. Concord agreed to this change, 
although Concord claims its agreement was 
obtained under duress. Thus, Gulf no longer 
allows Concord 30 days from the date of the 
invoice in which to make payment, as was 
done on May 15,1973. Rather, Gulf now 
allows Concord no more than ten days from 
the invoice date to make payment in full to 
Gulf. 


4 Gulf contends that even if DOE determines that 
Smith is entitled to a continuing allocation of motor 
gasoline from Gull. Smith's allocation should be less 
than his base period volume since he no longer 
supplies a number of his base period accounts. 
Smith, however, remains legally obligated to supply 
his base period customers, and his allocation may 
not therefore be reduced. Although Gulf claims that 
it must now supply several branded Gulf stations 
which were Smith’s former customers through the 
current lessee of its Fayetteville bulk terminal, it 
does not state the factual or regulatory basis for 
that contention, and this interpretation does not 
reach that issus. 
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Gulf submitted comments concerning the 
Concord request. In those comments. Gulf 
asserts that its change in payment terms was 
based upon Concord’s exceeding its “line of 
credit” due to the Increased volume of its 
purchases and the increased price of motor 
gasoline. The “line of credit” was an internal 
Gulf policy to which no reference was made 
in the contract signed by the parties in 1969 
or in any written agreements entered into on 
or before May 15,1973, by Gulf and Concord. 
It should be noted that Concord asserts that it 
was not even aware of any credit limitation 
until Gulf notified the firm at the end of 1976 
that it had been exceeded. 8 

Gulf asserts that there is no provision 
under the Mandatory Petroleum Allocation 
and Price Regulations that compels it to 
increase Concord’s “line of credit,” as 
requested by Concord, even if the refusal to 
do so has the practical effect of requiring 
Concord to make payments prior to the due 
date under the former payment schedule. Gulf 
argues that the amount of a customer’s “line 
of credit” is not a component of the normal 
business practices rule of § 210.62(a). In 
addition, Gulf argues that if Gulf were 
required to accept Concord’s determination 
of the “line of credit” to be extended by Gulf, 
that occurrence would deviate from Gulf s 
normal credit practices. 6 

Issue 

Do the provisions of § 210.62(a) allow Gulf 
to change the terms of sale from those in 
effect on May 15.1973, which required 
payment 30 days from the invoice date, to a 
more frequent payment schedule? 

Interpretation 

For the reasons set forth below, Gulf has 
improperly applied the provisions of 
S 210.62(a) by changing the payment schedule 
in its sales of motor gasoline to Concord from 
the one in effect on May 15,1973. 

Section 210.62(a) provides in pertinent 
part; 7 

(a) Suppliers will deal with purchasers of 
an allocated product according to normal 
business practices in effect during the base 
period specified in Part 211 for that allocated 
product, and no supplier may modify any 
normal business practice so as to result in the 
circumvention of any provision of this 
chapter . . . Credit terms other than those 


‘Gulf states that Concord’s "line of credit" on 
May 15,1973 was $25,000. and in 1977 it was raised 
to $300,000. In the fall of 1979. due to the increases 
in price and volume of motor gasoline purchased by 
Concord (over 17 million gallons in 1979), Concord 
was required by Gulf to pay its invoices on the day 
they were received, or even before they were 
received by Concord because the "line of credit" 
had already been exceeded. Concord requested that 
Gulf increase its "line of credit" to allow Concord to 
meet the payment schedule established at the end of 
197a Gulf increased the "line of credit" to $800,000 
effective January 1.1960. 

* Gulf has not alleged that Concord is financially 
unable to arrange proper payment for the motor 
gasoline sold by Gulf to Concord nor has Gulf 
alleged that Concord has moved to a new class of 
purchaser because of increased volume. 

1 In Marathon Oil Co. v. FEA. 547 F.2d 1140 
(TECA1976). the authority of the Federal Energy 
Administration (FEA) and its successor, the DOE, to 
regulate credit terms incident to the Mandatory 
Petroleum Price Regulations was upheld. 


associated with seasonal credit programs are 
included as a part of the May 15.1973 price 
charged to a class of purchaser under Part 
212 of this Chapter. Nothing in this paragraph 
shall be construed to require suppliers to sell 
to purchasers who do not arrange proper 
credit or payment for allocated products, as 
customarily associated with that class of 
purchaser ... on May 15, 

1973 . . . However, no supplier may require 
or impose more stringent credit terms or 
payment schedules on purchasers than those 
in effect for that class of purchaser ... on 
May 15. 1973. . . . 

In the present case, on May 15,1973 
Concord had 30 days from the invoice date in 
which to make payment to Gulf for the 
gasoline which the firm purchased. At the 
end of 1976 Gulf required Concord to make 
payment for its purchases on a more frequent 
schedule than once every 30 days. Section 
210.62(a) prevents the imposition of a more 
stringent payment schedule on purchasers 
than was in effect on May 15,1973. Thus. 

Gulf 8 May 15,1973 payment schedule with 
Concord may not be modified to impose a 
more stringent payment schedule upon 
Concord, since such a modification would 
result in the circumvention of the Mandatory 
Petroleum Allocation and Price Regulations 
in violation of $ 210.62(a) 6 

In its comments to Concord's submission. 
Gulf states that it altered Concord’s payment 
schedule only after the firm exceeded a line 
of credit established for the firm by Gulf. Gulf 
argues that Concord’s line of credit was 
never part of its express contractual 
arrangement with Gulf and therefore is not 
subject to the provisions of § 210.62(a). 

Whether or not its assertion that the line of 
credit established for Concord on May 15, 
1973, was a normal business practice under 
§ 210.62(a), Gulf miscontrues its line of credit 
policy as analogous to its payment schedule 
policy. In the present case, the amount of 
credit which Gulf extends to Concord, is not 
in question; rather, the question involves only 
Gulf 8 alteration of Concord’s payment 
schedule. A 30-day payment schedule was in 
effect between Gulf and Concord on May 15, 
1973. Gulf may not change that payment 
schedule under the guise of Concord’s having 
exceeded a varying “line of credit." 

Accordingly. $ 210.62(a) prohibits Gulfs 
modification of Concord's payment schedule 
for the sale of motor gasoline. 

Issued in Washington, D.C., on July 28, 

1980. 

Lona L Feldman, 

Acting Assistant General Counsel for 
Interpretations and Rulings. 

Interpretation 1980-20 

To; United States Steel Corporation 
Regulations Interpreted: 10 CFR 211.9,211.11, 
211.51, 211.82, 211.83; Ruling 1974-3 


9 It should be noted that if Concord deviates 
substantially from the payment schedule or falls to 
pay Gulf for motor gasoline, Gulf may be permitted, 
with DOE approval, to either terminate the 
relationship or alter its credit terms. See Yellow 
Cab. Co.; Gulf Oil Co.. Interpretation 1978-57, 43 FR 
46517 (October 10.1978); Mack C. Colt. Inc.. 
Interpretation 1978-56, 43 FR 40209 (September 11, 

1978). 


Code: GCW-AI—Part 211, Subpart D; 

Supplier/Purchaser Relationship: 

Transfer of Allocation Entitlement 

Facts 

The United States Steel Corporation (U.S. 
Steel) purchased the Pasadena ethylene plant 
in Huston. Texas, from the Atlantic Richfield 
Company (ARCO), a major, integrated 
petroleum company, in January 1979. ARCO 
had operated this plant until November 1977. 
using as a feedstock propane which it 
obtained from the Shell Oil Company (Shell) 
under an allocation provided pursuant to the 
Mandatory Petroleum Allocation 
Regulations. 9 ARCO “mothballed” the 
Pasadena plant in November 1977 when it put 
into operation two new ethylene plants in the 
Houston area, 10 which can use gas liquids, 
including propane, as feedstock in the same 
manner as the Pasadena plant. However, 
ARCO has purchased no propane from Shell 
since it stopped operating the Pasadena 
plant, apparently using naphtha and middle 
distillates instead as the primary feedstocks 
for its new ethylene plants. Each of the new 
ARCO plants has roughtly double the output 
capacity of the Pasadena plant and. as was 
the case with the ethylene produced at the 
Pasadena plant, some of the ethylene 
produced at the new ARCO plants is 
consumed by ARCO in its own operations 
and the rest is marketed to various 
purchasers. 

In its request for interpretation. U.S. Steel 
contends that at the time of the transfer of 
the Pasadena ethylene plant to U.S. Steel. 
ARCO had a right to an allocation of propane 
from Shell based on ARCO’s base period 
consumption of propane at that specific plant. 
U.S. Steel contends that as the purchaser of 
the Pasadena plant it is entitled to that 
allocation. 

Shell has submitted comments in 
opposition to U.S. Steel’s request for 
interpretation, arguing that ARCO lost its 
right to an allocation of propane from Shell 
by closing the Pasadena plant in November 
1977 and not purchasing propane from Shell 
since that time. Furthermore, Shell argues 
that even if ARCO retains an entitlement to 
an allocation of propane from Shell based on 
ARCO’s base period consumption of that 
product at the Pasadena plant despite not 
purchasing propane from Shell nor operating 
the Pasadena plant since November 1977, the 
allocation could not have been transferred 
from ARCO to U.S. Steel by the sale of the 
Pasadena ethylene plant because that sale 
did not constitute the transfer of “the entire 
business or activity of the firm" which is 
necessary for an entitlement to an allocation 
to be transferred under 10 CFR 211.11(d). 

Issue 

Does U.S. Steel succeed to an entitlement 
to an allocation of propane based upon its 
purchase of the Pasadena plant? 


• ARCO purchased propane from Shell during the 
base period for propane, defined in 8 211.62 as 
"each calendar quarter during the period April 1. 
1972. through March 31,1973. which corresponds to 
the present calendar quarter." 

10 The new ARCO ethylene plants are located in 
Channelview, Texas, approximately 15 miles from 
the Pasadena plant. 
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Interpretation 

For the reasons set forth below, U.S. Steel 
does not succeed to ARCO's entitlement to 
an allocation of propane based on ARCO’s 
base period use of propane at the Pasadena 
plant because the transfer of that plant by 
ARCO to U.S. Steel did not transfer the right 
to receive an allocation under 10 CFR 
211 . 11. 11 

Under 10 CFR 211.9(a) each supplier of an 
allocated product must supply all wholesale 
purchasers 12 that purchased or obtained that 
allocated product from that supplier during 
the base period, as specified in 10 CFR Part 
211, Subparts D through K. Under 5 211.9(b) 
each supplier of an allocated product shall 
also supply, to the maximum extent 
practicable, all end-users that purchased the 
allocated product from that supplier as of 
January 15,1974, and which are entitled to an 
allocation level under the provisions of 
Subparts D through K. Rules governing the 
allocation of propane are contained in 10 CFR 
Part 211, Subpart D. Allocation levels for 
propane and other natural gas liquids are 
provided for certain specified uses as set 
forth within that Subpart in $ 211.83. Under 
that section, wholesale purchaser-consumers 
and end-users receive allocation levels of 
propane equal to their base period use. 
subject to reduction by application of an 
allocation fraction, for their consumption of 
that product for "petrochemical feedstock 
and process fuel use" and for "other 
industrial use." Consumption of propane to 
produce ethylene generally qualifies for 
either of these priority uses. See 10 CFR 
211.51, 211.82. 

Section 211.11 provides the basis for a 
purchaser's entitlement to an allocation of an 
allocated product. This section provides in 
relevant part: 

(a) Basis of entitlement. A wholesale 
purchaser or an end-user entitled to an 
allocation level shall receive an allocation 
based on its conduct of an ongoing business 
or maintenance of on established end use. 
(Emphasis added.) 

Section 211.11(d) sets forth the rule 
regarding the transfer of an entitlement to an 
allocation, stating: 

(d) Transfer of entitlement The right to 
receive an allocation shall not be assignable 
separately but shall be considered an 
integral part of the on-going business or 
established end use. The right to an 
allocation shall be deemed to have been 
transferred only when the entire business or 
activity of the firm is transferred to a 
successor firm. (Emphasis added.) 


“In its request for interpretation US. Steel 
specifically asks that in the event it is not entitled to 
succeed to an allocation of propane by its purchase 
of the Pasadena plant, “the ARCO allocation be 
declared still operative and that |DOE determine 
that) Shell still has an obligation to supply ARCO." 
Since U.S. Steel does not have standing to ask for a 
determination of the allocation rights of another 
firm this Interpretation addresses this question only 
to the extent necessary to determine U.S. Steel's 
rights. Although ARCO was served a copy of U.S. 
Steel's request for interpretation. ARCO has 
expressed no interest in the request 

,a The term “wholesale purchaser" includes 
wholesale purchaser-consumers and wholesale 
purchaser-resellers. 10 CFR 211.51. 


As stated expressly by these regulations, 
an entitlement to an allocation of a wholesale 
purchaser or end-user is not assignable 
separately from the on-going business or 
established end use which is itself the basis 
of the allocation. Furthermore, the right to an 
allocation can only be transferred if the 
entire business or activity of the transferor 
firm is also transferred to a successor firm. 

Allocation levels of propane are provided 
under § 211.83 only to end-users and 
wholesale purchaser-consumers of this 
product The terms "wholesale purchaser- 
consumer" and "end-user" are defined in 
§ 211.51 by reference to the term "firm.” 

These definitions state, in relevant part: 

"End-user" means any firm which is an 
ultimate consumer of an allocated product 
other than a wholesale purchaser-consumer. 

• • * * * 

"Wholesale purchaser-consumer" means 
any firm that is an ultimate consumer which, 
as part of its normal business practices. . . . 
(Emphasis added.) 

U.S. Steel argues that by purchasing the 
Pasadena plant it purchased an entire "firm.” 
thereby satisfying the requirements for the 
transfer of an allocation set forth in 
S 211.11(d), supra. U.S. Steel apparently 
contends that this construction of the term 
"firm" in $ 211.11(d) is consistent with the 
definition of "firm" contained in | 211.51, 
which provides in relevant part: 

• . . The FEO may. in regulations and forms 
issued in this part treat as a firm: 

(a) A parent and the consolidated and 
unconsolidated entities (if any) which it 
directly or indirectly controls, (b) a parent 
and its consolidated entities, (c) an 
unconsolidated entity, or (d) any part of a 
firm. (Emphasis added.) 13 
However. $ 211.51 is a general definition. The 
provisions of $ 211.11(b). not \ 211.51, apply 
in this case. Thus, for purposes of applying 
$ 211.11(d), U.S. Steel must refer to 
l 211.11(b). That section expressly defines 
"firm" as follows; 

End-users and wholesale purchasers as a 
firm. (1) For purposes of defining an end-user 
or wholesale purchaser-consumer in this part, 
a firm shall mean all parts of the parent and 
the consolidated and unconsolidated entities 
(if any) which it directly or indirectly 
controls which act as ultimate consumers 
including all sites, storage tanks, and other 
facilities or entities of the end-user or 
wholesale purchaser-consumer that utilize or 
store an allocated product (Emphasis 
added.) 14 


•*U.S. Steel points out that under 5 211.106(b) 
each retail sales outlet of motor gasoline is treated 
as a separate firm and claims that by analogy the 
DOE should also treat the Pasadena plant as a 
separate firm. See 10 CFR 211.206 (c) and (e). 
However, by its own express language, and as is 
evident from its regulatory history, $ 211.106(b) 
applies only to retail sales outlets of motor gasoline. 
See 39 FR 15960 (May 6,1974). 

u Compare the treatment afforded under the 
recently promulgated $ 211.11(b)(3) to end-users and 
wholesale purchaser-consumers applying to DOE 
for assignments, adjustments or other relief. That 
provision states: 

The ERA may, in considering applications by end- 
users and wholesale purchaser-consumers for 
assignments, adjustments or other relief, treat as a 


Accordingly, an end-user or wholesale 
purchaser-consumer which is entitled to 
receive an allocation level of propane for a 
specified use under § 211.83 includes all 
entities under common control. 

As stated above, an end-user or wholesale 
purchaser-consumer entitled to an allocation 
level of propane receives its allocation 
pursuant to $ 211.11(a), based on Us conduct 
of an on-going business or maintenance of an 
established end use. Assuming that at the 
time it sold the Pasadena plant to U.S. Steel, 
ARCO was still entitled to an allocation of 
propane based on its base period 
consumption of that product at the Pasadena 
plant, it would continue to be entitled to that 
allocation provided it continues to conduct 
the on-going business or maintains the 
established end use which is the basis of the 
allocation. As explained in Ruling 1974-3. 39 
FR 4467 (February 4,1974): 

A supplier must provide for allocation to Its 
wholesale purchasers of record during the 
base period as long as those purchasers 
continued to maintain their ongoing business 
since the base period. , . . Unless the 
historical purchaser has completely 
abandoned his original ongoing business or 
conveyed it to a third party, he continues to 
have the right to an allocation from his 
historical supplier even though (1) the 
supplier ceased supplying the purchaser since 
the base period , . . or (3) the purchaser has 
moved the location of his ongoing business to 
other premises since the base period. 
(Emphasis added.) 39 FR at 4467, 4468. 

Under the facts presented in U.S. Steel's 
request for Interpretation, ARCO continued 
to produce ethylene after selling the 
Pasadena plant. The production of ethylene 
from propane clearly qualifies for an 
allocation level under $ 211.83, i.e.. either for 
"petrochemical feedstock and process fuel 
use" or for "other industrial use." Pursuant to 
l 211.11(a), any entitlement to an allocation 
which ARCO may have had from Shell due to 
its base period ethylene production activities 
was based on its continued conduct of the 
on-going business of producing ethylene or on 
the maintenance of the established end use of 
consuming propane in the production of 
ethylene. 

However, ARCO could not transfer this 
right to an allocation by selling the Pasadena 
plant to U.S. Steel because it continued to 
conduct its ethylene production business 
after the sale. Under $ 211.11(d), any right to 
an allocation which ARCO may have from 
Shell, as ARCO’s historical supplier of 
propane at the Pasadena plant, would be 
considered an integral part of the on-going 
business which is the basis of the allocation. 
Because this right to an allocation could not 
be transferred separately from the on-going 
business of producing ethylene. ARCO did 
not transfer its propane allocation to U.S. 
Steel by the transfer to U.S. Steel of the 


separate firm any part of the parent or consolidated 
or unconsolidated entities that it controls including 
any separate site or facility. 45 FR 47671 (July 16, 
1980). 

See also § 211.86(f), promulgated effective 
January 1.1980, 44 FR 60638 (October 19.1979). 
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Pasadena plant, which was only part of 
ARCO’s ethylene production business. 14 

Issued in Washington, D.C.. on July 31, 
1980. 

Lona L. Feldman, 

Acting Assistant General Counsel for 
Interpretations and Rulings. 

Appendix B—Rescission of Interpretation 

Interpretation: Apco Oil Corporation. 1975- 
51, 43 FR 40204 (September 11,1978) 
Date of Rescission: |uly 31 
On August 11,1978, in response to your 
request for interpretation the Department of 
Energy (DOE) issued Apco Oil Corp., 
Interpretation 1978-51, 43 FR 40204 
(September 11,1978). This Interpretation 
addressed whether the “B” factor of the 
refiner price formula in 10 CFR 
212.83(c)(2)(iii)(D) required the exclusive use 
of the "Y" formula to compute the increased 
cost of purchased products when no covered 
products of the type 'T' were purchased in 
May 1973 but blending materials to make the 
covered product of the type *T were 
purchased in that month. We concluded that 
the "B" factor required the exclusive use of 
the M Y* formula and tnus Apco could not use 
the alternative "A-type” formula to compute 
its increased cost of blending materials to 
make the covered product 
Pursuant to 10 CFR 205.85(d) we have 
reexamined Interpretation 1978-51. Further 
review of the specific facts in this case, the 
regulations, and the regulatory history of 


“This result is entirely consistent with Fisher's 
Fuel Inc.. 3 FEA \ 80.601 (March 16.1976). which 
recognized that for an allocation to be transferred, a 
significant, severable portion of the transferor’s 
total business operations must be transferred. Any 
allocation of propane to which ARCO may have 
been entitled at the Ume of the sale of the Pasadena 
plant, based on Its historical consumption of 
propane at that plant, is not severable, under 
8 211.11(d) from ARCO’s entire ethylene production 
business since the allocation would run to the entire 
business and not just to the Pasadena plant See 
also Russell B. Newton. 3 FEA 8 83.138 (March 23, 
1976). allowing, by exception from the regulations, 
the transfer of an allocation from the seller to the 
purchaser of a firm’s entire business of refining and 
distributing petroleum products in the Western 
United States but not the entire business of the firm, 
where the firm met the ’’gross inequity” standard for 
exception relief. 


$ 212.83 indicates that it is appropriate to 
rescind Interpretation 1978-51 because the 
result appears to be inconsistent with both 
the purpose of the refiner price and its proper 
application to Apco. The purpose of the 
refiner price formula is to provide a 
reasonable method for a refiner to compute 
actual increases in the cost of purchased 
products. Since there is no provision In 
§ 212.83 that the “B” factor required the 
exclusive use of the “Y” formula, under the 
facts presented by Apco. Interpretation 1978- 
51 is incorrect and should be rescinded. 


Just as Interpretation 1978-51 bound only 
the requester, Apco. this rescission affects 
only Apco. In addition, this rescisson does 
not relieve Apco of its obigation to comply 
with other DOE regulations not expressly 
addressed in that Interpretation. 

For the reasons Bet forth above, Apco Oil 
Corp., Interpretation 1978-51, 43 FR 40204 
(September 11. 1978 ) is hereby rescinded 
pursuant to 10 CFR 8 205.85(d). 

Lona L Feldman. 

Acting Assistant General Counsel for 
Interpretations and Rulings. 


Appendix C—Cases Dismissed 


Date 

FI# No. Requestor Category Dismissed 


A-365 

.. Texaco, Inc.-. 

Allocation and Price__ 

July 7. 

July 8. 

July 9. 

July 14. 
July 16. 
July 18. 
July 18. 
July 18. 
July 18. 
July 18. 
July 18. 
July 18. 
July 18. 
July 18. 
July ia 

July 18. 
July 18. 
July 18. 
July 18. 
July 18. 
July 18. 
July 18. 
July 18. 
July 18. 
July 18. 
July 22. 
July 22. 
July 23. 
July 24. 

A-415. 

. Siegel Oil Co. 

Price. 

A- 382 

Century Ol Management, Inc. 

Price.. 

A-404 . 

.. .... Mow 04 Corp.-__ __ 

Price. 

A-267. .. 

. Shew 04 Co. . . 

Price_..._ 

A-492 


Pnce .. 

A-545__.... 

..^ „„„ M | Brock Exploration Corp. 

Price. 

A-464.. 

.. m Parker A Parsley, in....... ... 

Price.. 

A-471 . 

. The Superior 04 Co.. 

Price_ 

A-503 .„ 

. Gerald DuPont Enterprises. 

Price. 

A-505_ 

Calvert Drilling Co . r —-m-.- 

Price. 

A—4 61 i .in 1111 mu ii 

..Williams Exploration Co....- T . r 

Pnce .. 

A-566_ 

. McCormick 04 & Gas Corp. 

Price.... , 

A-499 

North Central 04 Corp . 

Price. 

A-417, .... 

.. „ Energy Consumers and Producers Assort- 

Pnce.... 

A-504 . 

abort 

McMoRan 04 & Gas Co. 

Price. T ._ T _ 

A-537_ 

Forest 04 Corp. . 

Price... 

A-527_ 

..... Standard 04 Co. (tndtona). 


A-519. 

. Gngsby 04 A Gas. 

Price. 

A-475 

Finders 04 A Co .-.. 

Price. 

A-Kin . ... ir ... 

. Seneca 04 Co.-.- 

Price.. .. 

A-524 . 

T . T .... JnnAft A Pnfinu CM Hq . f . 

Price ... 

A-446 . 

..... .... Kvtjy Exploration Co. -. 

Price. . 

A-447___ 

. .. Saga Petroleum U.S. Inc. . 


A-474. 

. Rick Buck 04 A Gas Investments. 

Price. 

A-426 .. 

... Deans Power 04 Corp. 

Allocation. 

A-403 .. . 

. . Hamilton Exxon Service Center.... 

Allocation . 

A-4Q7 . .. 

. ,.,, r ... 1 .n Knox Industries. 

Allocation and Price. 

A-350 . 

. .. National Association of Texaco Wholesalers, 



Inc 


A-628. 

.. Texas 04 Marketers Association... 

Pnce. 

July 24. 
July 24. 
July 28. 
July 28. 
July 28. 
July 28. 
July 29. 
July 29. 

A-4 73. 

. Leeds Exploration_.__ _.... 

Allocation and Price........... 

A-542. 

. Southern Gulf 01 Distributors Association...... 

Price. .... 

A-476.. 

. International Carwash Association.. 

Allocation..___ 

A-442. 

Emergency Management Assistance Agency 

Allocation 

A-529. 

.. Brubart Realty Corp __....._ 

Price. 

A-460. 

RTA OH Producer* 

PncA 

A 462 


A-560 . 

Inc 

. McCaffrey -Smith Inc.. 

Allocation , .. 

July 31. 




A-540.. 

.. Yazoo City, Miss-.. _ ...___ 

FUA_.... 

July 31. 





[FR Dot 80-27810 Filed 9-9-80; A45 am) 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


Part 250—Coinsurance for State Housing 
Finance Agencies—Continued 


Part 250—Coinsurance for State Housing 
Finance Agencies—Continued 


Office of Assistant Secretary for 
Housing—Federal Housing 
Commissioner 

24 CFR Part 250 

(Docket No. R-80-597] 

Coinsurance for State Housing 
Finance Agencies 

agency: Department of Housing and 
Urban Development (HUD). 
action: Final rule. 

summary: Part 250 is being revised to 
set forth eligibility requirements, 
contract rights and obligations with 
respect to the multifamily coinsurance 
program to correct certain errors 
included in previously published 
regulations, to simplify program 
operations and to increase the potential 
for coinsurance usage. 

EFFECTIVE date: October 1,1980. 

FOR FURTHER INFORMATION CONTACT: 
Lynda M. Murphy, Office of State 
Agency and Bond Financed Programs, 
Room 6138, Department of Housing and 
Urban Development, Washington, D.C. 
20410. Telephone (202) 426-7113. This is 
not a toll free number. 

SUPPLEMENTARY INFORMATION: On 
December 29,1978 proposed changes in 
the regulations for Coinsurance for State 
Housing Finance Agencies (24 CFR Part 
250) were published in the Federal 
Register (43 FR 61222) for public 
comment. Interested parties were given 
until January 29,1979 to submit 
comments. Nine organizations submitted 
written comments. Numerous changes 
are being made in the proposed 
regulations in response to these 
comments. In addition, the organization 
of the regulations has been changed to 
make it flow more logically and, hence, 
make it easier to read. A discussion of 
these comments and the changes are set 
forth below. The following table 
indicates the original and revised 
section numbers and the revised titles. 

Part 250—Coinsurance for State Housing 
Finance Agencies 


Title OW No. 


Subpart A—Purpose, Scope and Applicability 

Purpose ----- 2S0.1 250.1 

Effect of Implementation of Program on 

Mortgage Market --- 2502 2504 

Effect of Availability of Coinsurance on 
Flow of Mortgago Credit to CHder, 

Declining Areas ...-. 250.2 250.7 

Effect of Availability of Coinsurance _. 250.3 250.6 

Utilization of Existing Multifamily Insur¬ 
ance Authorities ---.....--- 250 4 250.5 


Title 

No" 

Old No. 

Coinsurance Pursuant to Section 223(e) 
Not Available...... 

250.4 

250.8 

Limitation on HUO Liability. 

250.5 

Eligible Project*. 

250.6 

•25Q10 


Subpart B—Coinsurance Contract Rights and Obligations 

Definitions.... ...... 

250.101 

250.701 

Definition of State Housing Agency..^.,., 

250.101 

250.101 

250.2 

250.3 

Approved Agency. T ,.. r . T ,...._____ 

Eligibility of Property... 

250.102 

250.103 

250 330 
250 331 


Commercial and Community Facilities.. 

Form of Construction Contract. 

Mortgage to Cover the Entire Property._ 

Maximum Mortgage Amounts. 

Adjusted Mortgage Amount—Rehabilita¬ 
tion Protects. 

250.104 

250.105 

250.106 

250.107 

250 108 

250 332 
250.334 
250.313 

250.402 

250.403 

Covenant for Hazard Insurance. 

250.109 

250.314 

Eligibility of Title_____ 

250.110 

250 346 

Title Evidence. rr —,- T .. Trrmri 

250.111 

250.347 

Eligible Mortgagors.— .. 

250.112 

250.401 

Regulation of Mortgagors... 

250.113 

250 322 

Supervision Applicable to All Mortgagors.. 
Supervision Applicable to General Mort¬ 
gagors.-I_i,... 

250.114 

250.115 

250 323 

250.324 

Supervision Applicable to Limited Distri¬ 
bution Mortgagors.. 

250 116 

250.325 

Supervision Applicable to Cooporative 
Mortgagors ----- 

250.117 

250.326 

Required Regulatory Agreement with 
Mortgagors. 

250.118 

250-208 

Occupancy Requirements Applicable to 
All Mortgagors.... 

250.119 

250.327 

Creation of Contract of Consurance. 

Mortgage Form... 

250.120 
250 121 

250.703 
250 309 

Mortgage Uen. 

250.122 

250.310 

Maximum Mortgage Interest Rate- 

Maturity.„_„- 1T -. r .,. 

250 123 
250.124 

250.318 

250.311 

Payment Requirements ...... 

250.125 

250.312 

Application of Mortgage Payments. 

250.126 

250.312a 

Accumulation of Accruals. 

250.126 

250.315 

Prepayment Privileges. 

250.127 

250.318 

Late Charge. 

250.128 

250.317 

250.706 

Amount of Mortgage Insurance Premium 
(MIP)_____ 

250.129 

Annual Payment of MIP on a Level 
Percentage of the Declining Principal 
Balance.... 

250.130 

250.707 

Duration of MIP.. .. 

250.131 

250.710 

Applicability of Prevailing Wage Require¬ 
ments . 

250.132 

250.328 

Discrimination Prohibited_____ 

250.133 

250.329 

Environmental Review .......... 

250.134 

250.9(b) 

250321 

Mortgagor's Certification of Nondiscrimi¬ 
nation and Mortgage Covenant Re¬ 
garding Use of Property .. 11[LI1 , 

250.135 


Subpart C—Certification of Agency for Approval 

Review and Certification of Agency. 

250.201 

250.201 
250 202 

Withdrawal of Approval. 

250202 

250.204 

250205 

Effect of Withdrawal of Certification as 
an Approved Agency on Insurance 
Commitments Made While it was Ap¬ 
proved ._. 

250.203 

Mortgage Servicing During Coinsurance 
Period. . 

250.204 

250.207 



Subpart O—Processing and Commitment 

Application. 

250.301 

250.301 

Processing______ 

250.302 

250 305 

Financing and Processing Feet.. 

250.303 

250.302 

Inspections During Construction 

250.304 
250 305 
250.306 

250 9(a) 
250 333 
250.335 

250.344 

Certification of Cost Requirements. 

Certificate as to Subcontracts. 

Requites of Agreement and Certifica- 

250.307 

Records___ 

250.306 

250.339 

Certificate of Actual Cost—Contents in 
General ... 

250.309 

250.336 

Certificate of Actual Cost—Builder's and 

Sponsor's Profit and Risk Allowance_ 

Certificate of Public Accountant. 

Certificate of Actual Cost—Land Value. 

Contractor's Certification. 

250 310 

250.311 

250.312 

250.313 

250 337 
2S0 340 
250.341 
250 338 

Reduction in Mortgage Amount—New 
Construction. 

250.314 

250 342 


Title 

New 

No 

OkJ No 

Reduction in Mortgage Amount—Reha- 
brttabon .... 

250 315 

250 343 

Cost Certification Incontestable . 

250.316 

250 345 

Loans to Cover Two Year Operating 
Loe#.^_.. ...—... .. 

250 317 

250 320 


Subpart E—Defaults Under a Mortgage 

Definition of Default. 

250.401 

250.715 

Date of Default. 

250 402 

250.716 

Notice of Default and Intent to File an 
Insurance Claim ,. T . Tfri1TTT . trr ,. T „,„ tT „ 

250.403 

250717 

Reinstatement of Defaulted Mortgage_ 

Forbearance Relief...... 

250.404 

250.405 

250.718 

250.719 

Special Forbearance Agreement. 

Advance to the Agency. 

250 405 
250.406 

250 720 
250.723 

Termination of Contract of Coinsurance .... 
Termination of Contract of Coinsurance 
by Prepayment and Voluntary Termi¬ 
nation . 

Termination of Contract of Coinsurance 
for Other Reasons. 

250 407 

250 408 

250 409 

250 726 

250.727 

250.728 

Acquisition of Property. 

Deed m Lieu of Foreclosure__ 

250.410 
250 411 

250.730 
250 731 

Filing of Initial Claim.. 

250.412 

250 732 

Method ol Payment_..._ 

250.413 

250 734 

Amount of Payment. 

250.414 

250 738 

Disposition of Property. 

250 415 

250.739 

Items Added to Principal in Computing 
Claim Payment...... 

250.416 

250.740 

Claim Payment Deductions. 

250417 

250.741 

Debentur es................. 

250.416 

250 742 

Rights in Housing Fund.-., T .. TT . 

250.419 

Effect of Amendments. .. . 

250 420 

250.743 




1 Included m 9/76 rule. 


Effect of Implementation of Program 
on Mortgage Market (Previously § 250.4, 
now § 250.2). 

Section 244 of the National Housing 
Act provides that no contract for 
coinsurance be entered into until after 
the Secretary has consulted with the 
mortgage lending industry and 
determined that the program will not 
disrupt the mortgage market or reduce 
the availability of mortgage financing 
under regular HUD programs. HUD is to 
monitor this and consider information 
submitted at any time. 

It was suggested that this be clarified 
as to how HUD will consult with the 
industry and provide continuous 
monitoring to assure that.State 
coinsurance will not disrupt the 
mortgage market. 

No change has been made. The 
Secretary will consult with the industry 
before making the required statutory 
determination. The program will be 
continually monitored by reviewing 
significant indicators and evidence of 
significant adverse affect on the 
mortgage market may be submitted for 
review at any time. The Department 
currently makes an annual report to 
Congress on Coinsurance and will 
continue this practice. 

It should be noted that a new § 250.6 
entitled Eligible Projects has been 
included to limit coinsurance to projects 
in which at least 20 percent of the units 
are subject to the Section 8 Housing 
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Assistance Program or a similar Federal, 
State or local program as determined by 
the Commissioner, or to projects located 
in problem neighborhoods of Urban 
Development Action Grant or targeted 
Tandem areas. This substantially 
reduces the likelihood of any 
competition with the private mortgage 
lending industry. 

It should also be noted that the word 
“casually*’ in the last sentence of 
§ 250.2(a) has been changed to 
“causally”. 

Eligible Projects (Formerly § 250.10, 
now § 250.6). 

Objections to the deletion of 
§ 250.10—Eligible Projects, were 
received. This section of the current rule 
requires that at least 20 percent of the 
units in a project be available to 
families whose incomes do not exceed 
80 percent of the median income for the 
area. 

Claims were that the deletion creates 
unfair competition for private lenders; 
that it violates the public purpose 
concept of tax-exempt bonds, that 
States have access to mortgage 
insurance without complying with HUD 
underwriting requirements and that it 
encourages the expansion of 
government 

The provisions of § 250.10 of the 
current rule have again been included as 
5 250.6 but changed to require that at 
least 20 percent of the units in a project 
be subject to Section 8, a successor 
Federal subsidy program, or a similar 
State or local program or that projects 
be located in certain areas of political 
jurisdictions which are eligible for 
assistance under the Urban 
Development Action Grant Program. 
This approach is consistent with recent 
discussions in Congress on legislation to 
limit the use of tax-exempt bonds for 
housing. Inclusion of this provision was 
determined to be sound public policy 
since it encourages integration of 
households within a reasonable and 
achievable range of incomes and should 
increase the supply of housing in 
troubled communities. 

Review of State Agency Prior to 
Certification as an Approved Agency 
(Previous title) Present title—“Review 
and Certification of Agency”.) 

Section 250.201 provides that approval 
of an agency's participation will be 
made after an on-site review by HUD of 
the agency’s operations. 

Several suggestions were made that 
this responsibility be placed specifically 
at the HUD Headquarters level. Such a 
change specifies a particular framework 
in a regulation which is not appropriate. 
It was decided that the present level of 
flexibility in this area should be 
maintained. However, it is intended that 


In the absence of workload problems, 
these functions will be performed at the 
Headquarters level. 

Certification as an Approved Agency 
(previously § 250.202, now incorporated 
in § 250.201—Review and Certification 
of Agency). 

It was suggested that when an agency 
has a large portfolio of non-insured 
multifamily mortgages which it has 
successfully underwritten, the agency be 
approved for participation in the 
coinsurance program based on use of 
their inplace underwriting system rather 
than requiring compliance with the fully 
insured system. 

Section 250.202 (presently § 250,201) 
was simplified by changing it to provide 
for much greater discretion by the 
Commissioner in approving both the 
experienced and inexperienced 
agencies. However, all underwriting 
guidelines must, conform to Federal 
statutory requirements and any other 
requirements as determined by the 
Commissioner to be in the best interest 
of the Secretary. 

Several requests were received for 
changes in $ 250.202(b) which is related 
to HUD’S review of the means whereby 
States can show that their assets are 
adequate and invested properly so as to 
meet their needs and that States can 
meet their share of coinsurance 
liabilities or losses. Perhaps the most 
significant was an objection to the 
Commissioner’s concern with the 
Agencies* ability to meet their share of 
coinsurance losses. 

HUD agrees and has deleted these 
provisions but has added § 250.5, 
Limitation on HUD Liability, which 
provides for a disclaimer of any HUD 
responsibility for obligations of an 
approved agency. The Department’s 
only financial obligations are limited to 
the program and run only to the agency 
as mortgagee. The determination that an 
agency can meet its financial 
responsibilities to a buyer of its 
obligations or other lenders is a 
responsibility of entities other than 
HUD. This disclaimer must be included 
in prospectuses for agency issues and 
applications for loans to finance projects 
which are coninsured under this part. 

The consequences of an agency's 
failure to meet its financial obligations 
are so great with respect to the agency 
and the parent government that both 
would be less than prudent to take this 
responsibility lightly. For this reason 
and the fact that the Department wishes 
to make it very clear that HUD has no 
risk with respect to financial soundness 
of the agency, the requirement for HUD 
review in this area has been deleted. 

An objection was raised to the 
requirement in 5 250.202(h) that HUD be 


notified of any changes in processing 
procedures. It was suggested that HUD 
only be notified of significant changes. 
The present wording may present 
difficulties but leaving “significant” 
open to interpretation could cause 
greater problems. Wording to this effect 
remains in § 250.201. Specifics can be 
addressed in the Coinsurance 
Handbook, if necessary. 

Withdrawal of Approval (previously 
§ 250.204, now § 250.202). 

This Section provides among other 
things, that approval for participation in 
the program may be withdrawn if the 
default ratio as measured by dollar 
balances exceeds 20 percent. 

It was suggested that this provision is 
broad, vague and redundant and that 
the 20 percent default clause be 
removed. The 20 percent default clause 
has been removed and the provision has 
been changed to read “such other 
reasons as the Commissioner may 
determine.” It is believed that a broad 
provision such as this is necessary for 
the protection of HUD. 

Required Regulatory Agreement with 
Mortgagors (previously 8 250.208, now 
$ 250.118). 

An objection was raised to language 
in the Section previously designated as 
§ 250.208(b), currently 8 250.118(b) 
which states: “Further, the agency may 
regulate and restrict the mortgagor, as 
long as the Commissioner and the 
agency are coinsurers of the mortgage 
on such other matters as may be 
required by the agency as conditions for 
lending which do not conflict with the 
requirements of the Commissioner under 
this Part.” The commentor interpreted 
this as meaning the agency's regulatory 
power terminates when coinsurance 
terminates. 

The interpretation is incorrect. 
Regulatory powers of agencies 
subsequent to termination of 
coinsurance are not covered by these 
regulations and are a matter between 
the agency and Mortgagor unless there 
is HUD subsidy involved after 
termination of coinsurance. 

Application Fees , Inspection Fees and 
Service Charges (previously § 250.302, 
now § 250.303 Financing and Processing 
Fees). 

It was suggested that the maximum 
fees be more clearly stated. The present 
wording, which limits such fees to the 
maximums allowable for the Sections 
221(d)(3) and 221(d)(4) program was 
retained since these fee schedules are 
well known in the industry. The title of 
this section has been changed, however, 
to Financing and Processing Fees and a 
provision has been added in 8 250.123(b) 
which requires a certification that any 
override on obligations issued under the 
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Internal Revenue Code does not exceed 
Department of Treasury arbitrage rules. 

Processing and Commitment 
(previously S 250.305, now 5 250.302 
Processing ). 

HUD received a request that this 
section be changed to allow agencies to 
extend a commitment to insure without 
HUD approval. It was also suggested 
that a review of the first five 
applications be conducted by HUD 
Headquarters. 

Approval of commitment extensions 
relates to monitoring of the Section 8 
“pipeline" and the mortgage insurance 
fund; therefore, extensions must be 
approved by HUD. With regard to the 
second suggestion, it is intended that the 
first five cases be reviewed by 
Headquarters. However, this could be 
altered by workload and staff levels, 
and field office staffs could be used. 

Section 250.302(a) has been changed 
to provide that project reviews related 
to previous participation of principals 
and fair housing and equal opportunity 
cannot be delegated to agencies. 

Mortgage Lien (previously $ 250.310, 
now § 250.122). 

It was suggested that this section be 
changed to allow title insurance to 
insure over any liens on property. 

The suggestion is contrary to Section 
207(a)(1) of the National Housing Act 
which provides that the mortgage must 
constitute a first lien. No change has 
been made. 

Payment Requirements (previously 
§ 250.312, now 5 250.125). 

A suggestion was received to permit 
any necessary extensions of the 
amortization date as determined by the 
Agency. 

Deferrals of principal payments are 
permissible under present wording. 
Extensions of amortization beyond the 
maximum allowable term are not legally 
permissible. No change has been made. 

Mortgage to Cover the Entire Property 
(previously $ 250.313, now § 250.106). 

One agency which commented 
requested that this section be changed 
to permit street dedications, utility 
easements, small property additions for 
enhancement of the property, etc. which 
are not adverse to the Commissioner. 

These are permissible, therefore, no 
change is necessary. Dedicated streets 
by definition are excluded from the 
mortgaged property. Easements are only 
a right of use for a particular purpose 
and would be included in the mortgaged 
property. Permanently affixed 
improvements such as fencing, 
playground equipment, toolsheds, 
dumpster pads, etc. would, under most 
State laws, become a part of the 
property and therefore would be subject 
to the mortgage. 


Prepayment Privileges (formerly 
§ 250.316, now § 250.127). 

An agency questions the need for the 
Commissioner to be concerned about 
the reasonableness of prepayment fees. 

This concern stems from a philosophy 
that owners, particularly those with high 
mortgage interest rates, should be 
allowed to refinance at favorable rates 
if such are available. This may be of 
particular importance in troubled 
projects. 

HUD believes that if interest rates are 
drastically reduced, for example from 9 
to 5 percent, it is prudent to allow an 
owner to refinance with reasonable 
penalty. The States are protected since 
they must approve prepayments and are 
entitled to reasonable costs of bond 
redemption as determined by the 
Commissioner. It should also be noted 
that agencies are empowered to deny 
prepayments under this section. 

Maximum Mortgage Interest Rate 
(previously § 250.318, now § 250.123). 

An agency objected to the 9 percent 
maximum interest rate and felt that the 
lack of an indication of whether MIP is 
included or excluded adversely affects 
Section 8 projects with financing cost 
contingencies. It wants no limit other 
than the cost of borrowing plus 1 Mi 
percent, which would include MIP. 

This section has been changed in part 
to provide for a maximum mortgage 
interest rate which is not in excess of 
that agreed to by the agency and 
mortgagor or that in effect for Sections 
221(d)(3) and 221(d)(4) insured programs 
at the time of initial endorsement by the 
agency plus, MIP. Section 250.123(b) has 
been added which requires agencies to 
certify that in setting the mortgage 
interest rate, when added to other fees 
and charges, the override does not 
exceed the arbitrage limitations of the 
U.S. Department of Treasury. 

Given the tax exempt and public 
purpose status of agencies, HUD 
believes that a rate higher than the 
maximum FHA rate is not warranted. 

Loans to Cover Two Year Operating 
Loss (previously § 250.320, now 
§ 250.317). 

It was suggested that payments to 
limited dividend owners be specifically 
excluded from eligible expenses in 
operating loss loans. 

No change is needed since allowable 
expenses enumerated do not specifically 
allow payments to the owner. 

A cross default provision has been 
added. § 250.317(e). 

Supervision Applicable to all 
Mortgagors (previously § 250.323, now 
§ 250.114). 

A respondent suggested that 
paragraph (e)(4) of this section be 
deleted since his agency does not 


require filing of minutes of meetings of 
directors, officers, etc. of mortgagors 
with it. These reports are required for 
fully insured cases. They could provide 
insight for management and could be 
useful for audits. No change has been 
made. 

It was suggested that “financial 
difficulties" of mortgagors which must 
be reported by the agency to the 
Commissioner each calendar quarter be 
defined. (See paragraph (e)(5) of this 
section.) 

Financial difficulties should have a 
broad definition in the regulations. The 
issues should be addressed more 
specifically in the coinsurance 
handbook. 

Supervision Applicable to General 
Mortgagors (previously § 250.324, now 
§ 250.115). 

The opinion was expressed that this 
section is confusing and the difference 
between general and limited distribution 
mortgagors as covered in the following 
section is unclear. 

A major cause of confusion could be 
that the opening sentence of the section 
says that general mortgagors may be 
limited by States but are not required to 
be limited by HUD. The reason for this 
language is that limited distribution 
mortgagors are limited by the 
Commissioner to a maximum return on 
equity of 6 percent. No such limit is 
imposed by HUD on general mortgagors 
but the regulations permit the agencies 
to limit the return on equity for general 
mortgagors. 

Occupancy Requirements Applicable 
to all Mortgagors (previously 5 250.327. 
now § 250.119). 

It was suggested that paragraph (a) of 
this section, which forbids 
discrimination against families with 
children except in elderly projects, may 
run counter to an Amendment of the 
National Housing Act passed in 1977. 
The amendment prohibits high-rise 
Section 8 projects for families unless 
specifically approved by HUD. It was 
said that the noted paragraph (a) may 
cause problems if an agency wants to 
coinsure high-rises for small non-elderly 
Section 8 households, handicapped 
persons, two person households, or 
single person occupancy. Section 221 of 
the regulations prohibits discrimination 
against children unless the project is 
designed specifically for the elderly or 
handicapped. However, discrimination 
against children in high-rise special 
purpose structures for two person 
households or single person occupancy 
is forbidden under Section 221. In 
addition, such structures would require 
special approval for occupancy by 
children under the Section 8 rules. 
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A suggestion that paragraph (a) of this 
section, which requires that any future 
buyer of the property must certify that 
he/she will not discriminate against 
children or use the property for transient 
purposes is out of place and should be 
placed under § 250.410. Effect of 
Termination (previously § 250.728) was 
unclear in that the two sections are 
unrelated. 

Certificate of Actual Cost—Contents 
in General (previously § 250.336, now 
5 250.309). 

At the suggestion of the HUD Office of 
General Counsel $ 250.309(d) has been 
added, which delegates the authority for 
review and approval of cost 
certifications to the agencies. 

Certificate of Actual Cost — Builder's 
and Sponsor's Profit and Risk 
Allowance (previously § 250.337, now 
5 250.310). 

It was suggested that HUD accept 
State guidelines for builder's sponsor 
profit and risk allowance (BSPRA) as 
part of the HUD review and approval 
and that BSPRA be allowed in non¬ 
identity of interest cases. HUD 
disagrees. To avoid confusion, 
guidelines for BSPRA will follow the 
fully insured programs. 

A conflict was identified between 
8 250.337(b) (now § 250.310(b)) which 
says that BSPRA shall be 10 percent of 
allowable costs or such lesser amount 
as provided by the Commissioner 
through regulatory amendment and 
previously $ 250.402(a)(2)(ii). now 
deleted, which said that BSPRA is 10 
percent unless the agency determines 
that this amount is unreasonable. 

Section 227 of the National Housing 
Act provides that BSPRA shall be 10 
percent unless the Secretary determines 
that this amount is unreasonable and by 
regulation prescribes a lesser 
percentage. HUD does not find the 
present 10 percent unreasonable. There 
is no provision for the percentage being 
reduced by an agency. 

Certificate of Public Accountant— 
(previously 8 250.340, now § 250.311). 

It was suggested that the wording 
“certificate as to accuracy" and “to 
verify the actual costs" be deleted from 
this section. We have changed this 
section to conform to General* 
Accounting Office standards by 
substituting the wording “certified to 
accuracy" in place of ‘supported by a 
certificate as to accuracy." The phrase 
“to verify the actual costs" is still used 
since this is the primary purpose of the 
cost certification. The wording “and in 
accordance with the standards 
promulgated by the U.S. General 
Accounting Office" also has been 
added. 


Title Evidence (previously § 250.347, 
now § 250.111). 

It was suggested that this section 
should be more specific with respect to 
what is required i.e., what liens or 
encumbrances are allowable and not 
allowable under the requirements of an 
agency. 

HUD disagrees that changes are 
necessary. The primary purpose of the 
various forms of title evidence are to 
determine if the mortgage comprises a 
first lien on the property in accordance 
with § 250.122. 

Eligible Mortgagors (previously 
§ 250.401, now § 250.112). 

It was suggested that the definition of 
general mortgagors included here under 
Eligible Mortgagors should be contained 
under Supervision Applicable to 
General Mortgagors (previously 
§ 250.324, now § 250.115) and should be 
simplified to coincide with the opening 
paragraph of that section. 

HUD disagrees. Section 250.115 
relates to supervision of general 
mortgagors. The definition of general 
mortgagors is provided in this section. 

Maximum Mortgage Amounts 
(Previously § 250.402, now § 250.107). 

HUD has been advised that the per 
unit mortgage limits shown in this 
section differ from those permitted 
under current legislation and was asked 
to raise the maximum per unit limits to 
those supportable by fair market rents 
and to define the term “exterior land 
improvements". 

This section has been changed so that 
the current per unit mortgage limits for 
Sections 221(d)(3) and 221(d)(4) plus a 
maximum five percent reserve 
allowance apply to coinsurance. Per unit 
limits cannot be those limits supported 
by fair market rents as coinsurance is 
subject to the maximum per unit 
mortgage limits for Section 221(d)(3) or 
221(d)(4) as applicable, plus such 
reserves and development costs not to 
exceed five percent of the applicable 
amount as may be established by the 
agency under its underwriting system. 

The term "exterior land 
improvements" is somewhat confusing 
in that it applies to costs not attributable 
to dwelling use and may therefore apply 
to interior space such as that used for 
lobbies, meeting rooms, central dining 
rooms, etc. Conversely, some exterior 
improvements such as utility lines and 
interior streets to the dwellings are 
attributable to dwelling use. Thus, no 
definitions has been included here but 
the program handbook will contain a 
more specific explanation. 

Amount of Mortgage Insurance 
Premium (MIP} —previously § 250.705. 
now § 250.129). 


It was suggested that the percentage 
of loss that can be coinsured should 
include a provision as contained in 
Section 244 of the National Housing Act 
of 1974 to the effect that “coinsurance 
shall not be less than 10 percent, subject 
to any reasonable limit or limits on the 
liability of the mortgagee that may be 
specified in the event of unusual or 
catastrophic losses that may be incurred 
by one mortgagee". 

There seems to be no inconsistency 
since HUD coverage ranges from 10 
percent to 90 percent and therefore 
takes care of the 10 percent minimum. 

A commentor suggests that the M1P 
charged by HUD is excessive in relation 
to the risk, i.e., under full insurance 
programs the MIP is 0.5 percent while 
the potential claim is 99 percent (100 
percent in the case of Section 811) while 
for coinsurance the MIP is the same and 
the HUD risk is no more than 90 percent. 
HUD agrees that the section should be 
changed and has revised it so that the 
share of MIP is received by HUD in 
direct proportion to HUD’s risk. 

A provision has been added which 
gives the Commissioner discretionary 
power to approve additional premiums 
for agencies so long as the total received 
by an agency and HUD does not exceed 
one percent of the average outstanding 
principal amount. 

Duration of MIP (previously 8 250.710, 
now § 250.131) and Termination of 
Contract of Coinsurance (previously 
§ 250.726, now § 250.407). 

HUD received a comment that the 
former section, which provides that the 
MIP shall be charged until the contract 
of coinsurance is otherwise terminated 
with the consent of the Commissioner, is 
inconsistent with the latter which 
provides that the coinsurance contract 
may be terminated at the joint request of 
the mortgagor and agency. 

HUD agrees that an inconsistency 
exists and has changed § 250.131(c) 
(previously 8 250.710(e)) to read: 

“The contract of coinsurance is 
terminated in accordance with 
§ 250.407." 

Accordingly, subparagraph (e) of the 
latter section has been changed to read: 

“The mortgagor and agency jointly 
request termination and that request is 
approved by the Commissioner." 

Approval of termination by the 
Commissioner is important in that it 
impacts risk. If premiums are effective 
only during the earlier, high risk years, 
there is an adverse actuarial effect. If 
8 250.407 remained unchanged, there 
would be excellent reason to have a 
higher MIP for coinsurance than for full 
insurance. 

Notice of Default (formerly 8 250.717, 
now Notice of Default and Intention to 
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File an Insurance Claim § 250.403). This 
Section has been rewritten and 
expanded to more closely conform to 
the fully insured regulations. 

Forbearance Relief (previously 
§ 250.719) and Special Forbearance 
Agreement (previously § 250.720) now 
combined as Forbearance Relief 
§ 250.405. These sections were rewritten 
to clarify the terms and conditions under 
which forbearance relief may be 
granted. 

Advance to the Agency (previously 
§ 250.723, now § 250.406) this section 
has also been rewritten to clarify the 
method in which advances may be 
made. 

HUD believes that the changes made 
in § § 250.405 and 250.406 will prove 
beneficial to the agencies and the 
Department. 

Termination of Contract of 
Coinsurance (previously § 250.726, now 
§ 250.407) slight changes have been 
made for clarity. Also subparagraph (f) 
has been added which provides for 
termination if the mortgage is 
transferred without the consent of the 
Commissioner. 

Effect of Termination (previously 
§ 250.728, now § 250.409 Termination of 
Contract of Coinsurance for Other 
Reasons). 

It was suggested that this section be 
changed to read “Upon termination of 
the contract of coinsurance, the 
obligation to pay any subsequent MIP 
shall cease and all rights of the 
mortgagor and agency to coinsurance 
benefits shall be terminated. 

HUD agrees and has changed the 
language, not exactly as suggested but 
rather to conform to the fully insured 
regulations. 

It should be noted that termination 
provisions presently covered in 
§§ 250.407, 250.408 and 250.409 have 
been rewritten to parallel the fully 
insured program. 

Items Added to Principal in 
Computing Claim Payment (previously 
§ 250.740. now § 250.416). 

Two suggestions were received that 
this section be changed to include 
unpaid interest from the date due to the 
date of acquisition of title and not from 
the date of default as presently shown. 

HUD disagrees. Conventional HUD 
mortgagees have traditionally lost one 
month's interest in cases of default and 
they are in the more difficult position of 
receiving interest only at the debenture 
rate. 

It should be noted that insurance 
claim and benefits provisions presently 
covered in § 250.410 through § 250.419 
have been rewritten to parallel similar 
provisions for the fully insured program. 


Several suggestions were received 
that provisions be made for fast-tracking 
Section 8 under the Coinsurance 
Program. HUD agrees and has changed 
appropriate sections accordingly. 
Coinsured projects for which Section 8 
assistance has been requested must be 
processed in accordance with and must 
be subject to the provisions of 24 CFR 
Part 883. 

It was suggested that Section 236 
again be included. HUD disagrees since 
the number of Section 236 projects 
remaining in the “pipeline" is not large 
enough to merit consideration. 

It was suggested by several 
organizations that provisions be 
included to coinsure construction loans. 
This is a major change involving 
substantial modification of the program 
and increased HUD staff requirements. 
HUD believes that this issue should be 
deferred pending experience with 
permanent loan coinsurance. 

Inapplicability of NEPA 

A Finding of Inapplicability regarding 
the National Environmental Policy Act 
of 1969 has been made in accordance 
with HUD procedures. A copy of this 
Finding of Inapplicability is available 
for public inspection during regular 
business hours at the Office of the Rules 
Docket Clerk, Office of General Counsel, 
Room 5218, Department of Housing and 
Urban Development, 451 Seventh Street, 
SW., Washington, D.C. 20410. 

This rule is listed as item Number H- 
82-78 in the Department’s semiannual 
agenda of significant rules, published 
pursuant to Executive Order 12044. 

Accordingly, Part 250 is amended in 
its entirety to read as follows: 

PART 250—COINSURANCE FOR 
STATE HOUSING FINANCE AGENCIES 

Subpart A—Purpose, Scope and 
Applicability 

Sec. 

250.1 Purpose. 

250.2 Effect of Implementation of Program 
on the Mortgage Market and the How of 
Mortgage Credit to Older Declining 
Areas. 

250.3 Effect of Availability of Coinsurance. 

250.4 Utilization of Existing Multifamily 
Insurance Authorities. 

250.5 Limitation on HUD Liability. 

250.6 Eligible Projects. 

Subpart B—Coinsurance Contract Rights 
and Obligations 

250.101 Definitions. 

250.102 Eligibility of Property. 

250.103 Development of Property. 

250.104 Commercial and Community 
Facilities. 

250.105 Form of Construction Contract. 

250.106 Mortgage to Cover the Entire 
Property. 


Sec. 

250.107 Maximum Mortgage Amounts. 

250.108 Adjusted Mortgage Amount— 
Rehabilitation Projects. 

250.109 Covenant for Hazard Insurance. 

250.110 Eligibility of Title. 

250.111 Title Evidence. 

250.112 Eligible Mortgagors. 

250.113 Regulation of Mortgagors. 

250.114 Supervision Applicable to All 
Mortgagors. 

250.115 Supervision Applicable to General 
Mortgagors. 

250.118 Supervision Applicable to Limited 
Distribution Mortgagors. 

250.117 Supervision Applicable to 
Cooperative Mortgagors. 

250.118 Required Regulatory Agreement 
with Mortgagors. 

250.119 Occupancy Requirements 
Applicable to All Mortgagors. 

250.120 Creation of Contract of 
Coinsurance. 

250.121 Mortgage Form. 

250.122 Mortgage Lien. 

250.123 Maximum Mortgage Interest Rate. 

250.124 Maturity. 

250.125 Payment Requirements. 

250.126 Application of Mortgage Payments. 

250.127 Prepayment Privileges. 

250.128 Late Charge. 

250.129 Amount of Mortgage Insurance 
Premium (MIP). 

250.130 Annual Payment of MIP on a Level 
Percentage of the Declining Principal 
Balance. 

250.131 Duration of MIP. 

250.132 Applicability of Prevailing Wage 
Requirements. 

250.133 Discrimination Prohibited. 

250.134 Environmental Review. 

250.135 Mortgagor’s Certification of 
Nondiscrimination and Mortgage 
Covenant Regarding Use of Property. 

Subpart C—Certification of Agency for 

Approval 

250.201 Review and Certification of Agency. 

250.202 Withdrawal of Approval. 

250.203 Effect of Withdrawal of 
Certification as an Approved Agency on 
Insurance Commitments Made While it 
was Approved. 

250.204 Mortgage Servicing During 
Coinsurance Period. 

Subpart D—Processing and Commitment 

250.301 Application. 

250.302 Processing. 

250.303 Financing and Processing Fees. 

250.304 Inspections During Construction. 

250.305 Certification of Cost Requirements. 

250.306 Certificate as to Subcontracts. 

250.307 Requisites of Agreement and 
Certification. 

250.308 Records. 

250.309 Certificate of Actual Cost— 
Contents in General. 

250.310 Certificate of Actual Cost—Builder’s 
and Sponsor’s Profit and Risk 
Allowance. 

250.311 Certificate of Public Accountant. 

250.312 Certificate of Actual Cost—Land 
Value. 

250.313 Contractor’s Certification. 

250.314 Reduction in Mortgage Amount— 
New Construction. 
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Sec. 

250.315 Reduction in Mortgage Amount— 
Rehabilitation. 

250.316 Cost Certification Incontestable. 

250.317 Loans to Cover Two Year Operating 
Loss. 

Subpart E—Defaults Under a Mortgage 

250.401 Definition of Default 

250.402 Date of Default. 

250.403 Notice of Default and Intent to File 
an Insurance Claim. 

250.404 Reinstatment of Defaulted 
Mortgage. 

250.405 Forbearance Relief. 

250.406 Advance to the Agency. 

Termination 

250.407 Termination of Contract of 
Coinsurance. 

250.408 Termination of Contract of 
Coinsurance by Prepayment and 
Voluntary Termination. 

250.409 Termination of Contract of 
Coinsurance for Other Reasons. 

Claim Procedure 

250.410 Acquisition of Property. 

250.411 Deed in Lieu of Foreclosure. 

250.412 Filing of Initial Claim. 

Payment of Insurance Benefits 

250.413 Method of Payment. 

250.414 Amount of Payment. 

250.415 Disposition of Property. 

250.416 Items Added to Principal in 
Computing Claim"Payment. 

250.417 Claim Payment Deductions. 

250.418 Debentures. 

250.419 Rights in Housing Fund. 

Amendments 

250.420 Effect of Amendments. 

Authority; Sec. 7(d). Department of Housing 

and Urban Development Act (42 U.S.C. 
3535(d)). 

Subpart A—Purpose, Scope and 
Applicability 

§ 250.1 Purpose. 

(a) Section 307 of the Housing and 
Community Development Act of 1974 
amended the National Housing Act by 
adding a new Section 244 entitled 
Coinsurance. Section 244, authorizes the 
Secretary of Housing and Urban 
Development to insure and make 
commitments to insure, under any 
provision of Title II of the National 
Housing Act, any mortgage otherwise 
eligible for insurance under such 
provision, pursuant to a coinsurance 
contract with a State Housing Agency. 
The State agency must be willing (1) to 
assume a percentage of any loss and (2) 
to carry out certain functions (subject to 
audit, exception, or review 
requirements) such as credit approvals, 
appraisals, inspections, property 
disposition or other functions for which 
the Secretary approves the agency. 

(b) By placing some of the risks which 
HUD now assumes when insuring 
mortgages on approved State Housing 


Agencies, the coinsurance program 
could help to assure more careful initial 
evaluation of proposed projects by 
lenders who are willing to accept some, 
but not all, of the risk of mortgage 
lending for rental housing projects. It 
could also make feasible the assumption 
by lenders of the processing 
responsibilities for a mortgage insurance 
program and thereby reduce the time 
and staff required to approve 
applications for mortgage insurance. 

(c) The Congress indicated its concern 
that in delegating mortgage insurance 
processing duties to lenders, physical 
inspections of new dwelling units be 
continued in accordance with the same 
standards used under the regular HUD 
mortgage insurance programs. In 
accordance with this concern, this Part 
sets forth the Department’s regulations 
describing a coinsurance program for 
mortgages on multifamily, rental housing 
underwritten by State Housing 
Agencies. 

(d) The primary purpose of this 
program is for HUD to assume some of 
the risk for the multifamily loans made 
by State Housing Agencies and thereby 
to reduce the perceived risks to 
investors in the obligations of State 
Housing Agencies. This should increase 
the access of these agencies to capital 
markets. In recognition of the 
capabilities of State Housing Agencies, 
their successful operating histories, and 
their accountability to their individual 
State governments, these regulations 
vest the maximum amount of processing 
responsibilities with these agencies. 

(e) To avoid unfair competition with 
the private lending industry and to 
maintain consistency with the public 
purpose concept of tax exempt financing 
the Department has limited this program 
to projects in which at least 20 percent 
of the units are subject to an allocation 
under the Section 8 Housing Assistance 
Payments Program or a similar Federal. 
State or local Program as determined by 
the Commissioner or to projects which 
are proposed in certain areas of political 
jurisdictions which meet the minimum 
standards of physical and economic 
distress for the Urban Development 
Action Grant Program as specified in 

§ 570.452(b)(1) and (2) of this title. See 
§ 250.0. 

(f) Section 244 of the Act requires that 
a coinsured mortgage be “otherwise 
eligible” under other provisions of Title 
II of the Act. Sections 221(d)(3) and 
221(d)(4) are the appropriate insuring 
authorities for coinsurance. Therefore, 
many regulations in the Part are parallel 
to multifamily provisions of Part 221 of 
this title, substituting, as appropriate, 
“agency” for “Commissioner” as the 
entity responsible for reviews, consents, 


approvals, determinations and other 
acts or decisions relating to coinsured 
mortgages. 

§ 250.2 Effect of implementation of 
program on the mortgage market and the 
flow of mortgage credit to older declining 
areas. 

(a) Section 244 of the Act requires that 
no contract of coinsurance be entered 
into under this part until the Secretary 
has, after due consultation with the 
mortgage lending industry, determined 
that a program for State Housing 
Finance Agencies, as authorized by 
Section 244, will not disrupt the 
mortgage market or reduce the 
availability of mortgage credit to 
borrowers who depend upon mortgage 
insurance provided under provisions of 
the Act other than Section 244. The 
Department intends to monitor 
continuously the impact of this program 
and to consider evidence submitted at 
any time which suggests that disruptions 
in the mortgage market or reduced 
availability of mortgage credit to 
borrowers is causally related to the 
availability of coinsurance under this 
part. 

(b) Insurance will continue to be 
available under this part only to the 
extent the Secretary has determined that 
the availability of insurance authorized 
by this part does not adversely affect 
the flow of mortgage credit to older, 
declining areas and to purchasers of 
older and lower-cost housing. 

§ 250.3 Effect of availability of 
coinsurance. 

No insurance authorized under any 
provision of the National Housing Act 
other than Section 244 of that Act shall 
be withdrawn, denied or delayed by 
reason of the availability of insurance 
under the program authorized by this 
part. 

§ 250.4 Utilization of existing multifamily 
insurance authorities. 

(a) With respect to mortgages to be 
coinsured under this part, mortgage 
insurance will b£ provided under the 
authority granted in Section 221(d)(3) or 
Section 221(d)(4) of the National 
Housing Act and the regulations 
implementing those sections as set forth 
in this part. 

(b) Insurance authorized by this part 
will not be available for mortgages on 
properties which are eligible to be fully 
insured pursuant to authority of Section 
223(e) of the National Housing Act. 

§ 250.5 Limitation on HUD liability. 

In no event shall HUD’s financial 
obligations under this part exceed its 
participation in the coinsurance 
program. HUD’s only financial 
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obligation under this part is to the 
participating agencies in their role as 
mortgagees and coinsurers. HUD’s 
financial responsibility does not run to 
any holder of obligations issued by an 
approved agency. The determination 
that a participating agency can meet its 
financial responsibilities to the buyere 
of its obligations or to other lenders is a 
responsibility of entities other than 
HUD. A disclaimer of this nature shall 
be included in all prospectuses for 
agency issues of obligations and any 
applications by agencies for loans used 
to finance projects which are insured 
under this part. Any changes to such 
disclaimer require prior written 
approval by the Commissioner. 

§ 250.6 Eligible projects. 

To be eligible for mortgage insurance 
under this part a project must be 
proposed for new construction or 
substantial rehabilitation and (a) at 
least twenty (20) percent of the dwelling 
units in the project must be subject to an 
allocation of subsidy under the Section 8 
Housing Assistance Payments Program 
or a similar Federal, State or local 
program as determined by the 
Commissioner, or a suitable successor 
Federal program as determined by the 
Commissioner, or (b) must be located in 
a Municipality or County or portion of a 
Municipality or County which meets the 
minimum standards of physical and 
economic distress for the Urban 
Development Action Grant Program as 
specified in $ 570.452(b) (1) and (2) of 
this title. The criteria following 
paragraph (b) in this section should be 
used to achieve community 
neighborhood redevelopment objectives; 
the reduction of the isolation of income 
groups within communities and 
geographical areas and the promotion of 
an increase in the diversity and vitality 
of neighborhoods through the spatial 
deconcentration of housing 
opportunities for persons of lower 
income; or the revitalization of 
deteriorating and deteriorated 
neighborhoods to attract persons of 
higher income. Projects with dwelling 
units which are subject to an allocation 
of subsidy under the Section 8 Housing 
Assistance Payments Program must be 
processed and administered in 
accordance with Part 883 of this title 
including § 883.401(b) permitting Fast 
Track processing for projects initially 
selected under Part 880 or 881 of this 
title. Projects which are subject to a 
successor Federal subsidy program as 
determined by the Commissioner must 
be subject to the appropriate regulations 
for that program. 


Subpart B—Coinsurance Contract 
Rights and Obligations 

8 250.101 Definitions. 

(a) "Commissioner '’—The Federal 
Housing Commissioner. 

(b) "Act”— The National Housing Act, 
as amended. 

(c) "Mortgage”—A first lien upon real 
estate and other property commonly 
given to secure advances on, or the 
unpaid balance of the purchase price of 
real estate under the laws of the State, 
district or territory in which the real 
estate is located, together with the credit 
instrument or instruments, if any, 
secured thereby. In any instance where 
an operating loss loan is involved, the 
term shall include both the original 
mortgage and the instrument securing 
the operating loss loan. 

(d) "InsuredMortgage”— A mortgage 
which has been insured by the 
endorsement of the credit instrument by 
the Commissioner, or his duly 
authorized representative. 

(e) "Contract of Coinsurance" —The 
agreement between an approved agency 
and the Commissioner for the 
coinsurance of a mortgage which 
includes the terms, conditions and 
provisions specified in this part and the 
National Housing Act and is evidenced 
by the Commissioner’s issuance of a 
mortgage insurance certificate. 

(f) "Mortgagor"- Means the original 
borrower under a mortgage and, where 
appropriate in context, its successor and 
such of its assigns as are approved by 
the Commissioner. 

(g) "MIP" —means the mortgage 
insurance premium paid by the agency 
to the Commissioner in consideration of 
the contract of coinsurance. 

(h) "State Housing Agency 
(Agency)”— Any public body, agency, or 
instrumentality created by a specific act 
of a State legislature and empowered to 
finance activities designed to provide 
housing and related facilities, through 
land acquisition, construction, or 
rehabilitation, for persons and families 
of low and moderate income. The term 
State shall include the Stales of the 
Union, the District of Columbia, the 
Commonwealth of Puerto Rico, the Trust 
Territory of the Pacific Islands, and the 
territories and possessions of the United 
States. 

(i) "ApprovedAgency”— A State 
Housing Agency certified as eligible to 
underwrite mortgages for coinsurance as 
provided in § 250.202. The HUD 
Headquarters shall have sole 
responsibility for the certification of 
approved agencies pursuant to the 
requirements of this part. 


§ 250.102 Eligibility of property. 

(a) A mortgage to be eligible for 
insurance shall be on real estate held: 

(1) In fee simple; or 

(2) Under a lease for not less than 
ninety-nine years which is renewable; or 

(3) Under a lease having a period of 
not less than 75 years to run from the 
date the mortgage is executed; or 

(4) Under a lease executed by a 
governmental agency, or such other 
lessor as the Commissioner may 
approve for the maximum term 
consistent with the legal authority for 
the execution of such lease: Provided, 
That the term of any such lease shall run 
for a period of not less than 50 years 
from the date the mortgage is executed. 

(b) The property constituting security 
for the mortgage must be held by an 
eligible mortgagor as herein defined and 
must at the time the mortgage is insured 
be free and clear of all liens other than 
that of such mortgage. 

§250.103 Development of property. 

(a) Obligation of the mortgagor. The 
mortgagor shall be obligated to either 
construct and complete new housing 
accommodations on the mortgaged 
property or rehabilitate existing housing 
accommodations designed principally 
for residential use. The property, 
including improvements, shall comply 
with any material zoning or deed 
restrictions applicable to the project site 
and with all applicable building and 
other governmental regulations. 

(b) Minimum number of units. A 
project shall consist of not less than five 
dwelling units. 

§ 250.104 Commercial and community 
facilities. 

(a) The project may include such 
commercial and community facilities as 
the agency and the Commissioner 
determine to be adequate and 
appropriate to serve the occupants. 

(b) In the case of a project designed 
primarily for occupancy by the elderly 
or handicapped, the project may include 
central dining and other shared facilities 
as approved by the agency and the 
Commissioner. 

§ 250.105 Form of construction contract. 

(a) In general. The contract between 
the mortgagor and the general 
contractor to develop the property shall 
be in the form of either a lump sum 
contract or a cost-plus contract. The 
lump sum contract shall provide for the 
payment of a specified amount. The 
cost-plus contract shall provide for the 
payment of the actual cost of 
construction, not to exceed an upset 
price, which may include a fee to the 
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builder in an amount allowed by the 
agency. 

(b) Lump sum contract. A lump sum 
contract may be used where it is 
established to the satisfaction of the 
agency that no identity of interest exists 
between the mortgagor or any of its 
officers, directors, stockholders, or 
partners and the general contractor, and 
where the mortgage is executed by a 
limited distribution or general 
mortgagor. A lump sum contract may 
also be used where the mortgage is 
executed by a cooperative mortgagor if 
the agency makes the foregoing 
determination as to the nonidentity of 
interest and it is established to the 
agency's satisfaction that a cost-plus 
form of contract is not required to 
protect its interests or the interests of 
the cooperative mortgagor. 

(c) Cost-plus contract. A cost-plus 
contract shall be used in each of the 
following instances: 

(1) Where it is determined by the 
agency that an identity of interest exists 
between the mortgagor or any of its 
officers, directors, stockholders, or 
partners and the general contractor. 

(2) Where the mortgage is executed by 
a cooperative mortgagor and it is 
determined by the agency that a cost- 
plus form of contract is required to 
protect the interests of the agency or 
mortgagor. 

(3) Where the mortgage is executed by 
a nonprofit mortgagor, unless it is 
established to the agency's satisfaction 
that a cost-plus contract is not required 
to protect its interests and the interests 
of the mortgagor, in which case a lump 
sum form of contract may be used. 

§ 250.106 Mortgage to cover the entire 
property. 

The mortgage shall cover the entire 
property included in the housing project 

§ 250.107 Maximum mortgage amounts. 

The mortgage shall involve a principal 
amount which does not exceed the 
maximum permitted under the Section 
221(d)(3) or Section 221(d)(4) program, 
whichever is applicable; plus such 
reserves and development costs not to 
exceed 5 percent of the applicable 
amount, as may be established by the 
agency under its procedures and 
underwriting standards. 

§ 250.108 Adjusted mortgage amount- 
rehabilitation projects. 

A mortgage having a principal amount 
computed in compliance with this 
section, and which involves a project to 
be repaired or rehabilitated, shall be 
subject to the following additional 
limitations: 


(a) Property not subject to existing 
mortgage. If the mortgagor owns the 
project free of an existing mortgage, the 
maximum mortgage amount shall not 
exceed 100 percent of the agency’s 
estimate of the cost of the proposed 
repairs or rehabilitation. 

(b) Property subject to existing 
mortgage. If the mortgagor owns the 
project subject to an existing mortgage, 
which is to be prepaid with part of the 
insured mortgage, the maximum 
mortgage amount shall not exceed: 

(1) Nonprofit or cooperative 
mortgagor . If the mortgagor is a 
nonprofit or cooperative, and the project 
is insured under Section 221(d)(3) of the 
Act, the agency’s estimate of the cost of 
the repairs or rehabilitation plus such 
portion of the outstanding indebtedness 
as does not exceed the agency’s 
estimate of the value of such land and 
improvements prior to the repair or 
rehabilitation. In the case of projects 
insured under Section 221(d)(4) the 
agency’s estimate of the cost of the 
repairs or rehabilitation plus such 
portion of the outstanding indebtedness 
as does not exceed 90 percent of the 
agency’s estimate of the value of such 
land and improvements prior to the 
repairs or rehabilitation. 

(2) General or limited distribution 
mortgagor. If the mortgagor is a general 
or limited distribution mortgagor, the 
agency’s estimate of the cost of repair or 
rehabilitation plus such portion of the 
outstanding indebtedness as does not 
exceed 90 percent of the agency’s 
estimate of the value of such land and 
improvements prior to the repair or 
rehabilitation. 

(c) Property to be acquired. If the 
project is to be acquired by the 
mortgagor and the purchase price is to 
be financed with a part of the insured 
mortgage, the maximum mortgage 
amount shall not exceed: 

(1) Nonprofit or cooperative. If the 
mortgagor is a nonprofit or cooperative, 
and the project is insured under Section 
221(d)(3) of the Act. the agency’s 
estimate of the cost of the proposed 
repairs or rehabilitation plus the lesser 
of either of the following: 

(i) The actual purchase price of the 
land and improvements. 

(ii) The agency's estimate of the value 
of such land and improvements prior to 
the repair or rehabilitation. If the project 
is to be insured under Section 221(d)(4) 
of the Act, 90 percent of the agency’s 
estimate of the cost of the proposed 
repair or rehabilitation plus 90 percent 
of the lesser of the actual purchase price 
of the land and improvements or the 
agency’s estimate of the value of such 
land and improvements prior to the 
repair or rehabilitation. 


(2) General or limited distribution 
mortgagor. If the mortgagor is a general. 
or limited distribution mortgagor 

(i) Ninety percent of the agency’s 
estimate of the cost of the repair or 
rehabilitation, plus 

(ii) Ninety percent of the lesser of the 
actual price of the land and 
improvements, or the agency's estimate 
of value of such land and improvements 
prior to the repair or rehabilitation. 

5 25a 109 Covenant for hazard insurance. 

The mortgage shall contain a 
covenant acceptable to the 
Commissioner and the agency binding 
the mortgagor to keep the property 
insured by a standard policy or policies 
against fire and such other hazards as 
the Commissioner and the agency, upon 
the insurance of the mortgage, may 
stipulate, in an amount which will 
comply with the coinsurance clause 
applicable to the location and character 
of the property, but not less than 80 
percent of the actual cash value of the 
insurable improvements and equipment 
of the project. The initial coverage shall 
be in an amount estimated by the 
agency and approved by the 
Commissioner at the time of completion 
of the entire project or units therefor. 
The policies evidencing such insurance 
shall have attached thereto a standard 
mortgagee clause making loss payable 
to the agency and the Commissioner as 
their interests may appear. 

§250.110 Eligibility of title. 

For the mortgaged property to be 
eligible for insurance, the agency must 
determine that marketable title thereto 
is vested in the mortgagor as of the date 
the mortgage is filed for record. The title 
evidence will be examined by the 
agency and the issuance of a mortgage 
insurance certificate by the 
Commissioner will be conditioned on 
certification by the agency of its 
acceptability. The agency shall assume 
all risks for any problems or title 
exceptions set forth in the title policy or 
other evidence of title, that it approves 
which are inconsistent with the 
requirement in § 250.101(c) that the 
mortgage be a first lien. 

§ 250. Ill Title evidence. 

(a) Upon final closing of the mortgage 
loan by the agency, the mortgagor shall 
furnish to the agency a survey of the 
mortgaged property satisfactory to the 
agency and a policy of title insurance 
covering such property, as provided in 
subparagraph (1) of this paragraph. If, 
for reasons the agency deems 
satisfactory, title insurance cannot be 
furnished, the mortgagor shall furnish 
such evidence of title in accordance 
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with subparagraph (a)(2), (3), or (4) of 
this paragraph, as the agency may 
require. Any survey, policy of title 
insurance, or evidence of title required 
under this section shall be furnished 
without expense to the agency. The 
types of title evidence are: 

(1) A policy of title insurance issued 
by a title insurance company and in a 
form satisfactory to the agency. The 
policy shall name a9 the insured the 
agency and the mortgagor as their 
interests may appear. The policy shall 
provide that upon acquisition of title by 
the agency, it will become an owner’s 
policy running to the agency. 

(2) An abstract of title satisfactory to 
the agency, prepared by an abstract 
company or individual engaged in the 
business of preparing abstracts of title, 
accompanied by a legal opinion 
satisfactory to the agency as to the 
quality of such title, signed by an 
attorney-at-law experienced in the 
examination of titles. 

(3) A Torrens or similar title 
certificate. 

(4) Evidence of the title conforming to 
the standards of a supervising branch of 
the Government of the United States of 
America, or of any State or Territory 
thereof. 

(b) The survey required by paragraph 

(a) of this section need not be furnished 
in connection with a project involving 
rehabilitation where the mortgage does 
not exceed $200,000. 

(c) Regardless of the form of title 
evidence set forth in subparagraphs (1), 

(2), (3) or (4) of paragraph (a) of this 
section, the agency shall certify that the 
title to the project reflects that the 
insured mortgage on the project is a first 
lien. 

§ 250.112 Eligible mortgagors. 

A mortgage shall only be executed by 
mortgagor meeting one of the following 
qualifications: 

(a) Nonprofit mortgagor . The 
nonprofit mortgagor shall be a 
corporation or association organized for 
purposes other than the making of profit 
or gain for itself or persons identified 
therewith and which the agency finds is 
in no manner controlled by, or under the 
direction of, persons or firms seeking to 
derive profit or gain therefrom. Such a 
mortgagor shall be regulated or 
supervised under Federal or State laws 
or by political subdivisions of States or 
agencies thereof, or the agency, as to 
rents, charges, and methods of 
operation. 

(b) Limited distribution mortgagor. 
The limited distribution mortgagor may 
be a corporation, trust, partnership, 
association, other entity, or an 
individual. Such mortgagor shall be 


restricted by law (or by the agency) as 
to distribution of income and shall be 
regulated as to rents, charges, rates of 
return, and methods of operation. 

(c) Cooperative mortgagor. The 
cooperative mortgagor shall be a 
nonprofit cooperative ownership 
housing corporation approved by the 
agency which restricts permanent 
occupancy of the project to the members 
of the corporation and which requires 
membership eligibility and transfers of 
membership in a manner approved by 
the agency. Such a mortgagor will be 
regulated or restricted by the agency as 
to rents or sales, charges, rate of return, 
and methods of operation. 

(d) General mortgagor. A general 
mortgagor shall be any mortgagor 
approved by the agency, not meeting the 
eligibility requirements of paragraphs 
(a) through (c) of this section which, 
until the termination of all obligations of 
the agency and the Commissioner under 
the insurance contract and during such 
further period of time as the agency 
shall be the owner or holder of the 
mortgage, is regulated or restricted by 
the agency as to rents or sales, charges, 
capital structure, rate of return, and 
methods of operation. 

§ 250.113 Regulation of mortgagors. 

The mortgagor and the agency may 
agree to such regulation and restriction 
of the actions of the mortgagor by the 
agency as they deem desirable; 
provided, that the requirements set forth 
in §5 250.114, 250.115, 250.110, 250.117, 
250.118 and 250.119 are met. Mortgagors 
of projects which have dwelling units 
which are subject to an allocation of 
subsidy under the Section 8 Housing 
Assistance Payments Program must also 
meet the requirements of Part 883 of this 
title. Mortgagors of projects with units 
which are subsidized under a successor 
Federal program as determined by the 
Commissioner, must meet appropriate 
regulatory requirements of that program. 

§ 250.114 Supervision applicable to all 
mortgagors. 

(a) No charge shall be made by the 
mortgagor for accommodations, 
facilities, or services offered by the 
project except those approved in writing 
by the agency. 

(b) The mortgagor shall maintain its 
project, the grounds, buildings, and 
equipment appurtenant thereto, in good 
repair and will promptly complete 
necessary repairs and maintenance as 
required by the agency. 

(c) In all projects a fund for 
replacements shall be established and 
maintained with the agency. The 
amount and type of such fund and the 
conditions under which it shall be 


accumulated, replenished, and used, 
shall be specified in the charter, trust 
agreement, or regulatory agreement. The 
replacement reserve provisions of 
5 883.703(a) of this title apply to Section 
8 projects other than partially-assisted 
projects, as defined in § 883.302 of this 
title. The first and second sentences of 
this paragraph apply to partially- 
assisted projects and non-Section 8 
projects. 

(d) The mortgagor, its property, 
equipment, buildings, plans, offices, 
apparatus, devices, books, contracts, 
records, documents, and papers shall be 
subject to inspection and examination 
by the agency, the Commissioner, and 
the Comptroller General of the United 
States or their duly authorized agents at 
all reasonable times. 

(e) The mortgagor shall execute and 
deliver to the agency a certificate that 
the books and accounts of the mortgagor 
will be established and maintained in a 
manner satisfactory to the agency on the 
date the certificate is executed. So long 
as the mortgage is coinsured under this 
part, the mortgagor’s books and 
accounts will be kept in accordance 
with the requirements of the agency, will 
be in such form as to permit a speedy 
and effective audit and as may 
otherwise be prescribe by the agency 
will be maintained for such periods of 
time as may be prescribed by the 
agency; and will be available to the 
agency, and to the Commissioner and to 
the Comptroller General of the United 
States for such examination and audit 
as they may desire to make. The 
mortgagor shall file with the agency the 
following reports verified by the 
signature of such officers of the 
mortgagor as the agency may designate 
and in such form as prescribed by the 
agency. 

(1) Monthly occupancy reports as 
required by the agency. 

(2) Complete annual financial reports 
based upon examinations of the books 
and records of the mortgagor, prepared 
in accordance with the requirements of 
the agency, certified to by an officer of 
the mortgagor and. when required by the 
agency, prepared and certified by a 
Certified Public Accountant, or other 
public accountant acceptable to the 
agency and the Commissioner. 

(3) Specific answers to questions upon 
which information is desired from time 
to time relative to the actual cost of 
construction, the disposition of mortgage 
funds, the operation and condition of the 
property and the status of the coinsured 
mortgage. 

(4) Properly certified copies of minutes 
of meetings of directors, officers, 
stockholders, shareholders, or 
beneficiaries. 
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(5) At the end of each calendar 
quarter the agency shall report to the 
Commissioner on any mortgagors 
encountering financial difficulties and 
on corrective actions being taken to 
alleviate such difficulties. 

§ 250.115 Supervision applicable to 
general mortgagors. 

General mortgagors may include 
mortgagors which under State law or 
rules are required to be limited or 
regulated as to rates of return or 
distribution of profits, but which are not 
required to be so limited or regulated 
under the provisions of Section 221(d)(4) 
of the Act if the mortgage is insured 
under that section. The following 
restrictions and regulations will be 
applicable to general mortgagors. 

(a) Capital structure. (1) The number 
of shares of capital stock, in the case of 
a corporation, may be issued in such 
amounts and form as may be agreed 
upon by the mortgagor and the agency 
prior to the endorsement of the mortgage 
for insurance; and 

(2) In the case of a trust entity, 
beneficial certificates of interest, or. in 
the case of a partnership, participations 
therein may be issued in such amounts 
and form as may be agreed upon by the 
mortgagor and the agency. 

(b) Distribution of earnings. Dividends 
or other distributions, as defined in the 
charter, trust agreement, or regulatory 
agreement, may be declared or made 
only as of or after the end of a 
semiannual or annual fiscal period. No 
dividends or other distributions shall be 
declared or made except out of surplus 
cash legally available and remaining 
after the payment of and segregation of 
such funds as determined by the 
applicable laws and procedures of the 
agency. Distributions may be made for 
projects which are assisted under 
Section 8. only in accordance with the 
provisions on limitation of distributions 
in § 883.306 (a) through (e) of this title. 
For small projects and partially-assisted 
projects as defined in § 883.302 of this 
title, the first two sentences of this 
paragraph shall apply. 

(c) Borrowed funds. No distribution of 
any kind may be made from borrowed 
funds. 

^d) Rents and charges. In approving 
the allowable rents and charges and in 
passing upon applications for changes, 
consideration will be given by the 
agency to the following and similar 
factors: 

(1) Rental income necessary to 
maintain the economic soundness of the 
project. 

(2) Rental income necessary to 
provide a reasonable return on the 


investment consistent with providing 
reasonable rentals to tenants. 

§ 250.116 Supervision applicable to limited 
distribution mortgagors. 

(a) Rate of return. The amount of any 
allowable distribution or disbursement 
from surplus cash generated by the 
mortgagor will not exceed in any one 
fiscal year more than six percent of the 
mortgagor’s initial equity investment as 
is agreed to by the agency and the 
Commissioner. The right of allowable 
distribution or disbursement from 
surplus cash may be cumulative. 
Dividends or other distributions may be 
declared or made only as of or after the 
end of a semi-annual fiscal period. 
Distributions may be made for projects 
which are assisted under Section & only 
in accordance with the provisions on 
limitation on distributions in § 883.306 

(a) through (e) of this title. For small 
projects and partially-assisted projects 
as defined in § 883.302 of this title, the 
first three sentences of this paragraph 
shall apply. No dividends or other 
distribution shall be declared or made 
except out of surplus cash and pursuant 
to applicable laws and procedures of the 
agency. 

(b) Rents and charges. In approving 
the allowable rents and charges and in 
passing upon applications for changes, 
consideration will be given by the 
agency to the following and similar 
factors: 

(1) Rental income necessary to 
maintain the economic soundness of the 
project. 

(2) Rental income necessary to 
provide a rate of return on the 
investment not exceeding the rate 
limitation of paragraph (a) of this 
section, and consistent with providing 
reasonable rentals to tenants. 

(c) Borrowed funds. No distribution of 
any kind may be made from borrowed 
funds. 

§ 250.117 Supervision applicable to 
cooperative mortgagors. 

(a) The mortgagor shall not permit 
occupancy except under an occupancy 
agreement or lease approved by the 
agency. 

(b) Except with the prior written 
approval of the agency, no 
compensation shall be paid by the 
corporation to its officers or directors, 
as such, or to any persons or corporation 
for supervising or managerial service. 

No compensation shall be paid by the 
corporation to any employee in excess 
of an amount agreed to by the agency, 
and specified in the charter. No officer, 
director, stockholder, agent, or employee 
of the corporation shall in any manner 
become indebted to the corporation 


except on account of approved 
occupancy charges. 

(c) A general operating reserve shall 
be established and maintained as long 
as the mortgage is coinsured under this 
part in a manner and for the purposes 
specified in the charter or regulatory 
agreement. 

(d) Surplus funds, after meeting 
reserves and after meeting all 
obligations of the mortgagor, may be 
disbursed, to the members in the form of 
reduced carrying charges or reduced 
sales prices of the dwelling 
accommodations, or patronage refunds. 
For projects which are assisted under 
Section 8. the provisions on the use of 
project funds contained in § 883.702(e) 
of this title shall apply. 

§ 250.118 Required regulatory agreement 
with mortgagors. 

(a) The agency and the mortgagor 
shall effect an agreement whereby the 
mortgagor, as further consideration for 
making of the mortgage loan, contracts 
with the agency and with the 
Commissioner that it will fulfill the 
applicable provisions of this Subpart 
(§ 250.113 through § 250.119). Such 
regulation or restriction will be in the 
form of a regulatory agreement between 
the mortgagor and the agency which 
shall be responsible for enforcing the 
provisions of the regulatory agreement. 

(b) Further, the agency may regulate 
and restrict the mortgagor, as long as the 
Commissioner and the agency are 
coinsurers of the mortgage, on such 
other matters as may be required by the 
agency as conditions for lending which 
do not conflict with the requirements of 
the Commissioner under this Part. 

§ 250.119 Occupancy requirements 
applicable to all mortgagors. 

(a) The mortgagor shall certify under 
oath to the agency that so long as the 
mortgage is coinsured under this part 
the mortgagor will not: 

(1) In selecting tenants for the project 
covered by the mortgage, discriminate 
against any family because there are 
children in the family unless the project 
was designed expressly for occupancy 
by elderly or handicapped persons. 
Applicant preferences based on 
residency in the community may be 
used only to the extent they do not 
conflict with affirmative marketing 
objectives and the HUD approved 
Affirmative Marketing Plan. 

(2) Rent, permit the rental or permit 
the offering for rental of housing, or any 
part thereof, covered by such mortgage, 
for transient or hotel purposes. For the 
purposes of this certification, the term 
rental for transient or hotel purposes 
shall mean: (i) Rental for any period less 
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than 30 days, or (ii) any rental, if the 
occupants of the housing 
accommodations are provided 
customary hotel services, such as room 
service for food and beverages, maid 
service, furnishing and laundering of 
linens, and bellboy service. 

(b) Preference for displacees. With 
respect to all dwelling units insured 
under this part a preference or priority 
of opportunity to rent dwelling units 
shall be given by the mortgagor to 
families or single persons who have 
been displaced from an urban renewal 
area, or as a result of governmental 
action, or as a result of a disaster 
determined by the President to be a 
major disaster. 

§ 250.120 Creation of the contract of 
coinsurance. 

This part and the Act shall constitute 
the contract of coinsurance and the 
agency and the Commissioner shall be 
bound in accordance with this part and 
the Act with the same force and effect 
and to the same extent as if a separate 
contract has been executed. The 
contract of coinsurance shall be 
evidenced by the Commissioner’s 
issuance of a mortgage insurance 
certificate. 

§ 250.121 Mortgage form. 

(a) The mortage shall be executed on 
the agency’s form as approved by the 
Commissioner for use in the jurisdiction 
in which the property covered by the 
mortgage is situated, which form shall 
not be changed without the prior written 
approval of the Commissioner. 

(b) In the case of cooperative 
mortgagors, the mortgage shall provide 
that the mortgagor will not arrange for 
management of the property except in 
the manner and under an agreement 
approved by the agency and the 
Commissioner in writing. 

§ 250.122 Mortgage Hen. 

A mortgagor shall certify at the final 
closing of the loan and the agency shall 
determine that: 

(a) The property covered by the 
mortgage is free and clear of all liens 
other than the insured mortgage and 
such other liens as may be approved by 
the agency and the Commissioner. Liens 
other than the insured mortgage which 
may be approved (other than hens for 
taxes and assessements of the State or 
subdivisions of the State not yet due and 
payable, or ground rents) may not have, 
under applicable law, a priority equal or 
superior to the insured mortgage. 

(b) There will not be outstanding any 
unpaid obligation contracted for in 
connection with the mortgage 
transaction, the purchase of the 


mortgage property, or the construction 
of the project, except obligations 
approved by the agency and the 
Commissioner. Obligations of the 
mortgagor shall be approved under this 
section only if such obligations are 
determined to be of a lesser priority for 
payment than the obligation of the 
insured mortgage. 

§ 250.123 Maximum mortgage interest 
rate. 

(a) The mortgage shall bear interest at 
the rate agreed upon by the mortgagee 
and the mortgagor. This rate shall not 
exceed the maximum interest rate 
established by the Secretary for the 
Section 221(d)(3) or the Section 221(d)(4) 
insured programs and in effect at the 
time the Commissioner endorses the 
mortgage as evidenced by the issuance 
of a mortgage insurance certificate. In 
the event that the maximum interest rate 
established by the Secretary for the 
Sections 221(d)(3) and 221(d)(4) insured 
programs changes between the time of 
the issuance of a commitment for a 
project and the time a certificate of 
insurance would be issu6d by the 
Commissioner, the interest rate set forth 
in the certificate of insurance when 
issued shall reflect the interest rate 
determined in accordance with the 
Department’s outstanding handbook 
instructions regarding "Procedural 
Actions Accompanying Changes in the 
Maximum FHA Interest Rates.” Interest 
shall be payable in monthly installments 
on the principal amount of the mortgage 
outstanding on the due date of each 
installment. 

(b) When an approved agency issues 
tax-exempt obligations under Section 
103 of the Internal Revenue Code to fund 
a mortgage loan coinsured under this 
part, it must certify that, in setting the 
mortgage interest rate, when added to 
other fees and charges, the override 
does not exceed the arbitrage 
limitations of the U.S. Department of 
Treasury for such obligations. 

(c) The amount of any increase 
approved by the agency and the 
Commissioner in the mortgage amount 
between the start of construction and 
final closing in excess of that which the 
agency and the Commissioner bad 
committed to insure at the start of 
construction shall bear interest at the 
rate agreed upon by the mortgagor and 
the agency which rate shall not exceed 
the greater of: (1) The maximum interest 
rate established by the Secretary for the 
applicable program and in effect at the 
time construction began, (2) the 
maximum interest rate established by 
the Secretary for the applicable program 
and in effect at the time the application 
for a mortgage increase was received by 


the agency, or (3) the maximum interest 
rate established by the Secretary for the 
applicable program and in effect at the 
time the increase is approved by the 
Commissioner. 

§250.124 Maturity. 

The mortgage shall have a maturity 
satisfactory to the agency, not in excess 
of 40 years from commencement of 
amortization or for such longer term as 
may be approved by the Commissioner. 

§ 250.125 Payment requirements. 

(a) Method of Payment. The mortgage 
shall provide for monthly payments on 
the first day of each month on account 
of interest and principal and shall 
provide for payments in accordance 
with an amortization plan as agreed 
upon by the mortgagor, the agency and 
the Commissioner. 

(b) Date of first payment to principal. 
The agency shall estimate the time 
necessary to complete the project and 
shall establish pursuant to standards 
adopted by the agency the date of the 
first payment to principal so that the 
lapse of time between completion of the 
project and commencement of 
amortization will not be longer than that 
deemed necessary and appropriate by 
the agency to obtain sustaining 
occupancy. 

§ 250.126 Application of mortgage 
payments. 

(a) The mortgage shall provide that all 
monthly payments being made by the 
mortgagor to the agency shall be added 
together and the aggregate thereof shall 
be paid by the mortgagor upon each 
monthly payment date in a single 
payment. The agency shall apply all 
payments received from the mortgagor 
or for the account of the mortgagor to* 
the following items in the order set forth: 

(1) Premium charges under the 
contract of insurance, where applicable. 

(2) Ground rents, taxes, special 
assessments and fire and other hazard 
insurance premiums. 

(3) Interest on the mortgage. 

(4) Amortization of the principal of the 
mortgage. 

(b) The mortgage shall provide for 
payments by the mortgagor to the 
agency on each interest payment date of 
an amount sufficient to accumulate in 
the hands of the agency one payment 
period prior to its due date, the next 
annual mortgage insurance premium. 
Such payments shall continue only so 
long as the contract of insurance shall 
remain in effect. 

(c) The mortgage shall provide for 
such equal monthly payments by the 
mortgagor to the agency as will pay the 
ground rents, if any, and the estimated 
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amount of all taxes, water rates and 
special assessments, if any, and fire and 
other hazard insurance premiums, 
within a period ending one month prior 
to the dates on which the same become 
due. The mortgage must also make 
provision for adjustments, in case the 
estimated amount of such taxes, water 
rates and assessments, and insurance 
premiums shall prove to be more, or 
less, than the actual amount thereof so 
paid by the mortgagor. 

§ 250.127 Prepayment privileges. 

Where the mortgage is given to secure 
a loan made by an agency which has 
obtained the funds for such loan by the 
issuance and sale of obligations of the 
agency or from other agency sources, 
the mortgage may contain a provision 
that the mortgage indebtedness may not 
be prepaid in whole or in part without 
the prior written consent of the agency 
and the Commissioner on a form or 
forms approved by the Commissioner. 
The consent of the agency to prepay the 
debt, in whole or in part, may be 
conditioned upon payment to the agency 
by the mortgagor of such fees and 
charges which are reasonable as 
determined by the Commissioner and 
which are related to the agency’s cost of 
redeeming the obligations issued to 
finance the loan. 

§ 250.128 Late charge. 

The mortgage may provide for the 
collection by the agency of a late charge, 
not to exceed two cents for each dollar 
of each payment to interest and 
principal more than 15 days in arrears, 
or such other charges as may be agreed 
to by the agency and the mortgagor, to 
cover the extra expense involved in 
handling delinquent payments. Late 
charges shall be separately charged to 
and collected from the mortgagor and 
shall not be deducted from any 
aggregate monthly payment 

§250.129 Amount of mortgage insurance 
premium (MIP). 

The agency’s application for 
participation in the coinsurance 
program, shall state the percentage of 
risk to be assumed by HUD and the 
agency respectively. The percentage 
shall be one of the steps in the table in 
this Section. The percentage shall be the 
same for all projects Financed by the 
agency under this part, unless the 
agency requests and the Commissioner 
approves a change. The MIP, for both 
First mortgages and operating loss loans, 
shall be one-half of one percent per 
annum of the average outstanding 
principal balance of the mortgage 
without regard to any delinquent 


payment or prepayment, multiplied by 
HUD’s percentage of risk. The MIP is 
shown in the following table. 


Percentage share of coinsurance risk 

MIP. as 
percentage 
of pmctpal 
balance per 
annum 

HUD 

Agency 

90 

10 

.45 

80 

20 

.4 

60 

40 

.3 

50 

50 

.25 

40 

60 

.2 

20 

80 

.1 

10 

90 

.05 


The mortgagor shall pay the monies 
for the MIP in cash in advance, as set 
forth in § 250.126. The agency shall pay 
the MIP to HUD as set forth in § 250.130. 
An agency may charge and retain a 
premium with respect to the agency’s 
share of risk, in the agency’s discretion 
except as provided in this Section. The 
agency's application for participation in 
the coinsurance program shall indicate 
the premium which the agency intends 
to change. The Commissioner shall 
require justification if the agency 
intends to charge more than the 
difference between one-half of one 
percent and the MIP. The Commissioner 
may not approve an agency premium 
which exceeds the difference between 
one percent and the MIP. The 
application for commitment, the 
commitment, the request for issuance of 
a mortgage insurance certificate and the 
mortgage insurance certificate shall 
state HUD'S percentage share of risk, 
the MIP, and the premium, if any, with 
respect to the agency’s share of risk. The 
Commissioner may require justification 
of an agency premium for a particular 
mortgage which is higher than indicated 
in the application for participation in the 
program. An agency may insure or 
reinsure its share of risk with any public 
or private insurer or agency, other than 
FHA. 

§250.130 Annual payment of MIP on a 
level percentage of the declining principal 
balance. 

With respect to first mortgages and 
operating loss loans, the agency shall 
pay in cash to the Commissioner, with 
the agency’s request for issuance of a 
mortgage insurance certificate as 
evidence of the contract of coinsurance, 
a first mortgage insurance premium 
equal to the percentage set forth in 
§ 250.129 of the face amount of the 
mortgage. On the date of the first 
principal payment, the agency shall pay 
to the Commissioner a second premium 
equal to the prescribed percentage of the 
average outstanding principal 


obligations of the mortgage for the year 
following such first principal payment 
date which shall be adjusted so that the 
aggregate of the said two premiums 
shall be equal to the prescribed 
percentage of the average outstanding 
principal obligation of the mortgage 
without taking into account delinquent 
payments or prepayments from the 
effective date of the coinsurance 
contract to one year following the date 
of the first principal payment. Until the 
mortgage is paid in full or until receipt 
by the Commissioner of an application 
for insurance benefits or until the 
contract of coinsurance is otherwise 
terminated with the consent of the 
Commissioner, the mortgagee on each 
anniversary of the date of the first 
principal payment, shall pay to the 
Commissioner an annual mortgage 
insurance premium equal to the 
prescribed percentage of the average 
outstanding principal obligation of the 
mortgage for the year following the date 
on which the premium becomes payable. 
The premiums payable to the 
Commissioner on and after the date of 
the first principal payment shall be 
calculated in accordance with the 
amortization schedule issued in 
conjunction with final closing and the 
prescribed percentage as set forth in 
§ 250.129 without taking into account 
delinquent payments or prepayments. 

All premiums are payable in advance 
and no refund can be made of any 
portion thereof except as hereinafter 
provided in this subpart. Mortgage 
insurance premiums which are paid to 
the Commissioner more than 15 days 
after the billing date or due date, 
whichever is later, shall include a late 
charge of 4 percent of the amount of the 
payment due, except that no late charge 
shall be required with respect to any 
case for which HUD fails to render a 
proper billing. 

§ 250.131 Duration of MIP. 

The MIP required under § 250.130 
shall continue annually in advance until 
the earliest date on which one of the 
following occurs: 

(a) The mortgage is paid in full. 

(b) A deed to the agency if filed for 
record, or 

(c) The contract of coinsurance is 
terminated in accordance with § 250.407, 
§ 250.408 or § 250.409. 

§ 250.132 Applicability of prevailing wage 
requirements. 

(a) In general. Prevailing wage 
requirements shall be applicable to a 
mortgage insured under this part except 
those specified in paragraph (b) of this 
section, and compliance with such 
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requirements shall be evidenced at such 
time and in such manner as the 
Commissioner may prescribe, as 
follows: 

(1) Labor standards. Any contract, 
subcontract, or building loan agreement 
executed for the performance of 
construction or rehabilitation of the 
project shall comply with all applicable 
labor standards and provisions of the 
regulations of the Secretary of Labor, 29 
CFR 5.1-5.12. 

(2) Ineligible contractors . No 
construction or rehabilitation contract 
shall be entered into with a general 
contractor or any subcontractor if such 
contractor or any such subcontractor or 
any firm, corporation, partnership or 
association in which such contractor or 
subcontractor has a substantial interest 
is included on the ineligible list of 
contractors or subcontractors 
established and maintained by the 
Comptroller General pursuant to § 5.6(b) 
of the regulations of the Secretary of 
Labor, 29 CFR 5.6(b). 

(b) Excepted transactions. The 
requirements of paragraph (a) of this 
section shall not be applicable to a 
project involving a cooperative where 
the agency and the Commissioner have 
waived the requirements and each of the 
following circumstances occurs. 

(1) The laborers or mechanics not 
otherwise employed in the construction 
or rehabilitation of such project are to 
voluntarily donate their services without 
compensation for the purpose of 
lowering their housing costs in the 
project. 

(2) The mortgagor establishes to the 
satisfaction of the agency and the 
Commissioner that amounts saved by 
the donated services will be credited to 
the account of the mortgagor. 

§ 250.133 Discrimination prohibited. 

Any contract or subcontract executed 
for the performance of construction or 
rehabilitation of the project shall 
contain a provision that there shall be 
no discrimination against any employee, 
or applicant for employment because of 
race, color, sex, creed, or national origin. 
When the mortgagor is the general 
contractor, the building loan agreement 
shall contain the above provision. 

§ 250.134 Environmental review. 

The National Environmental Policy 
Act of 1969, as amended, is applicable to 
major Federal actions proposed 
pursuant to this part. The Secretary may 
make appropriate provisions for the 
delegation to a State agency of the 
preparation of any detailed statement 
required pursuant to Section 102 of that 
statute. However, final responsibility for 
making determinations which are not 


delegable under the National 
Environmental Policy Act of 1969 has 
been retained by the Department of 
Housing and Urban Development. 

§ 250.135 Mortgagor's certificate of non¬ 
discrimination and mortgage covenant 
regarding use of property. 

(a) The mortgagor shall certify to the 
agency as to each of the following 
points: 

(1) That neither it, nor anyone 
authorized to act for it, will refuse to sell 
or rent, after the making of a bona fide 
offer, or refuse to negotiate for the sale 
or rental of, or otherwise make 
unavailable or deny any part of the 
property covered by the mortgage to any 
person because of race, color, sex, 
religion, or national origin. 

(2) That any restrictive covenant on 
such property relating to race, color, sex, 
religion, or national origin is recognized 
as being illegal and void and is hereby 
specifically disclaimed. 

(3) That civil action for preventative 
relief may be brought by the Attorney 
General in any appropriate U.S. District 
Court against any person responsible for 
a violation of this certification. 

(b) The mortgage shall contain a 
covenant prohibiting the use of the 
property covered thereby for any 
purpose other than that for which it was 
intended on the date the mortgage was 
executed. 

Subpart C—Certification of Agencies 
for Approval 

S 250.201 Review and certification of 
agency. 

Certification of a State Housing 
Agency as an approved agency, eligible 
to underwrite and service mortgages on 
multifamily projects for coinsurance, 
may be made only after a review of the 
agency's application for participation in 
the coinsurance program and an on-site 
review of the agency’s operation by 
HUD. These reviews must cover the 
adequacy of the agency’s technical staff, 
procedures for screening and processing 
applications for mortgage insurance, and 
the agency's capability to service such 
mortgages and supervise project 
management and the agency’s ability to 
meet Federal fair housing and equal 
opportunity requirements with respect 
to processing of individual applications 
and project operations. Underwriting 
systems for approved agencies must 
conform to all Federal statutory 
requirements and any additional 
requirements which the Commissioner 
determines are in the best interest of the 
Secretary. Agencies shall promptly 
notify the Commissioner of any changes 
in their processing procedures which 


occur after their certification as an 
approved agency and shall rescind any 
such changes which the Commissioner 
determines are inconsistent with the 
requirements of this part. 

§ 250.202 Withdrawal of approval. 

The Commissioner may refrain from 
issuing a commitment for mortgage 
insurance authorized by this part with 
respect to any project proposed for 
coinsurance by an agency which has 
been given written notice by the 
Commissioner that its certfication as an 
approved agency under this part may be 
suspended or withdrawn. Certification 
as an approved agency under this part 
may be suspended or withdrawn 
pursuant to the provisions of Part 24 of 
this title as a result of withdrawal of 
mortgagee approval pursuant to § 203.7 
of this title or for any of the following 
causes: 

(a) Failure to maintain satisfactory 
capital funds or structure as related to 
mortgagee approval under § 203.1 of this 
title or failure to meet financial 
obligations under the coinsurance 
program. 

(b) Failure to perform underwriting, 
servicing, or property disposition 
functions consistent with the 
requirements of this part. 

(c) Failure to discharge 
responsibilities under a contract for 
coinsurance. 

(d) Transfer of a coinsurance 
mortgage to any entity without the 
advance written approval of the 
Commissioner. 

(e) Failure to segregate all escrow 
funds received from mortgagors on 
account of ground rents, taxes, 
assessments, mortgage insurance 
premiums, and premiums for hazard 
insurance to deposit such funds into a 
special account or accounts. 

(f) The use of escrow funds for any 
purpose other than that for which they 
were received. 

(g) The payment by the agency of any 
fee, kickback or other consideration, 
directly or indirectly, in connection with 
any insured mortgage transaction or 
transactions to any person including an 
attorney, escrow agent, title company, 
consultant, mortgage broker, seller, 
builder, or real estate agent if such 
person has received any other 
consideration from the mortgagor, the 
seller, the builder, or any other persons 
for services related to such transaction 
or transactions or from or related to the 
purchase or sale of the mortgaged 
property, except that compensation may 
be paid for the actual performance of 
such services as may be approved by 
the Commissioner. 
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(h) Withdrawal of approval as a 
mortgagee pursuant to § 203.7 of this 
title 

(i) Such other reasons as the 
Commissioner may determine. 

§ 250.203 Effect of withdrawal of 
certification as an approved agency on 
insurance commitments made while it was 
approved. 

Withdrawal or termination or a State 
Housing Agency's certification as an 
approved agency under this part will not 
affect any mortgage insurance 
commitment issued while the agency 
was an approved agency or the 
insurance on mortgages accepted for 
insurance while the agency was an 
approved agency. 

§ 250.204 Mortgage servicing during 
coinsurance period. 

Servicing functions during the period 
when the Commissioner is a coinsurer of 
the mortgage shall be performed only by 
the agency, except that the agency may 
elect to delegate servicing to another 
entity acceptable to the Commissioner if 
the agency retains its obligations under 
this part. 

Subpart D—Processing and 
Commitment 

$250,301 Application. 

The application for a commitment to 
make a coinsured mortgage on a project 
shall be submitted to the agency by the 
sponsor of such project, accompanied by 
such exhibits as may be required by the 
agency to enable the agency to comply 
with requirements for coinsurance of the 
mortgage established under this part 
and as may be required to meet any 
additional requirements of the agency 
which are not in conflict with HUD 
requirements. 

$ 250.302 Processing. 

(a) The agency shall perform all of the 
processing and make all of the 
determinations of the eligibility of a 
mortgage for coinsurance under this part 
except for (1) the required ^ 
determinations related to environmental 
impact which cannot be delegated under 
the National Environmental Policy Act 
of 1969, (2) those determinations related 
to previous participation in HUD 
housing programs of principals of the 
mortgagor, and (3) fair housing and 
equal opportunity determinations, all of 
which must be made by HUD. Upon 
completion of processing and 
satisfactory determinations by the 
agency and upon satisfactory 
determinations by HUD with respect to 
the above three disciplines, the agency 
may submit to the Commissioner a 
request for issuance of a commitment 


for mortgage insurance. The Agency 
must submit a certification with the 
request for a commitment that the 
mortgagor's application has been 
reviewed and approved in accordance 
with the underwriting procedures 
approved by the Commissioner. Any 
application shall be acted upon by the 
Commissioner and returned to the 
agency promptly. A commitment to 
insure, issued by the Commissioner, 
shall be based upon certifications made 
by the agency as to Its compliance with 
the requirements of this part, Section 244 
of the Act and appropriate HUD 
Handbooks. A commitment to insure 
shall be effective for a designated term 
within which period the mortgagor is 
required to begin construction or 
rehabilitation. If construction or 
rehabilitation is begun as required, the 
commitment shall be extended for such 
additional period as determined by the 
agency, but in no event shall this period 
exceed the estimated time required for 
construction of the project plus six 
months. The commitment may be 
amended or further extended by the 
agency only with the prior written 
permission of the Commissioner. Any 
application for an extension or 
amendment shall be acted upon by the 
Commissioner and returned to the 
agency promptly. An expired 
commitment may be reopened if a 
request for reopening is received by the 
Commissioner from the agency within 90 
days of the expiration of the 
commitment. Upon completion of 
construction or rehabilitation and 
receipt by the Commissioner of the 
agency's certification that the terms and 
conditions of the commitment for 
coinsurance have been satisfied, the 
Commissioner shall, promptly after 
receipt of the application, indicate his 
insurance of the mortgage by issuance of 
a mortgage insurance certificate which, 
among other things, identifies the 
section of the Act and the regulations 
under which the mortgage is insured, the 
percentage of risk assumed by the 
agency and the Commissioner, and 
which sets the date of insurance. The 
mortgage insurance certificate shall be 
effective as of the date the project 
mortgage loan is finally closed by the 
agency. All agency submissions must 
include certifications of compliance by 
the agency with such environmental, fair 
housing and equal opportunity and 
previous participation clearance 
requirements and procedures a 9 may be 
established by HUD. Evidence that 
these requirements and procedures have 
been met shall be written HUD 
approvals in each of the three areas. 


(b) For the first five commitments to 
insure issued by the Commissioner to 
any one agency, the agency must submit 
to the Commissioner the complete case 
file with the application and 
certifications so that he may ascertain 
that the agency is processing 
applications in full compliance with the 
requirements of the program. 

(c) Projects with mortgages coinsured 
under this part for which Section 8 
assistance has been requested must be 
processed in accordance with, and shall 
be subject to the provisions of Subpart D 
of Part 883 of this title. The application 
for coinsurance relating to a project to 
which subsidies are assigned under Part 
883 of this title must be submitted prior 
to the start of construction as 
determined by the Commissioner and 
not later than the date on which the 
Housing Assistance Payments 
Agreement is submitted for approval. 

(d) All requests for issuance of a 
mortgage insurance certificate must 
include a certification by the agency 
that all final closing requirements and 
conditions established by the 
Commissioner have been met. 

$ 250.303 Financing and processing fees. 

The agency may collect from the 
mortgagor such application fees, 
inspection fees, and initial service 
charges as it may require to be 
reimbursed for the cost of processing an 
application, conducting inspections and 
closing a mortgage transaction, provided 
the total of such fees and charges does 
not exceed the maximum amount 
allowable under the applicable full 
insurance program, i.e., Sections 
221(d)(3) or (d)(4) of the Act. 

§ 250.304 Inspections during construction. 

The inspection of construction 
projects covered by mortgages approved 
for coinsurance prior to the beginning of 
construction under this Part shall be 
conducted in accordance with the 
standards and criteria set forth in 
Subpart S of Part 200 of this title and 
used with respect to dwellings or 
projects approved for mortgage 
insurance under the provisions of Title U 
of the Act other than Section 244. 

§ 250.305 Certification of cost 
requirements. 

(a) Prior to endorsement of the 
mortgage for insurance, the agency shall 
enter into an agreement with the 
mortgagor in a form and content 
satisfactory to the Commissioner for the 
purpose of precluding any excess of 
mortgage proceeds over statutory 
limitations. Under this agreement, the 
mortgagor shall disclose its relationship 
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with the builder, including any collateral 
agreement, and shall agree: 

(1) To enter into a construction 
contract in a form meeting the 
requirements of § 250.105 of this Part. 

(2) To execute a certificate of actual 
construction costs, upon completion of 
ail physical improvements on the 
mortgaged property. 

(3) To apply in reduction of the 
outstanding balance of the principal of 
the mortgage any excess of mortgage 
proceeds over 90 percent of actual costs, 
unless the mortgagor is a nonprofit or 
cooperative entity utilizing the 
provisions of Section 221(d)(3) of the 
Act, in which case 100 percent of such 
costs shall apply. 

(b) The provisions of paragraph (a) of 
this section relating to disclosure and 
the requirement for a construction 
contract shall not apply where the 
mortgagor is the general contractor. 

§ 250.306 Certificate as to subcontracts. 

If it is determined by the agency that 
the mortgagor, its officers, directors or 
stockholders, have any interest, 
financial or otherwise, in any 
subcontractor or material supplier of the 
genera] contractor, the mortgagor must 
certify to the agency prior to execution 
of a subcontract or a contract for the 
supply of materials that the amounts to 
be paid to such subcontractor or 
material supplier are not more than the 
rate prevailing in the locality for similar 
type labor and materials. If the 
determination of financial interest is 
made by the agency after the work is 
performed or materials supplied under 
such contracts, the certificate of the 
mortgagor shall be executed prior to 
issuance of a mortgage insurance 
certificate by the Commissioner. 

§ 250.307 Requisites of agreement and 
certification. 

Any agreement, undertaking, 
statement or certification required by 
§ 250.305 shall specifically state that it 
has been made, presented, and 
delivered for the purpose of influencing 
an official action of the Commissioner, 
and may be relied upon by the 
Commissioner and the agency as a true 
statement of the facts contained therein. 

§ 250.308 Records. 

The mortgagor shall keep and 
maintain adequate records of all costs of 
any construction or other cost items not 
representing work under the general 
contract and, in the case of a fixed fee 
contract, shall require the builder to 
keep similar records and, upon request 
by the agency, the Commissioner, or the 
General Accounting Office shall make 


available for examination such records 
including any collateral agreements. 

§ 250.309 Certificate of actual cost- 
contents In general. 

(a) Submission of certificate. The 
mortgagor’s certificate of actual cost, in 
a form approved by the Commissioner, 
shall be submitted prior to endorsement 
and upon completion of the 
improvements to the satisfaction of the 
agency. 

(b) Items to be included. The 
certificate shall show the actual cost to 
the mortgagor of: 

(1) The cost-plus construction 
contract, including the builder’s fee 
actually paid and approved by the 
agency; or the lump sum construction 
contract; or the cost of the construction 
of the project, where the mortgagor also 
acts as the general contractor and no 
construction contract is executed. 

(2) The architect’s fee. 

(3) The off-site public utilities and 
streets not included in subparagraph (1) 
of this paragraph. 

(4) The organizational and legal 
expenses. 

(5) The other items of expense 
approved by the Commissioner. 

(c) Items not to be included. The 
certificate shall not include as actual 
co6t, any kickbacks, rebates, trade 
discounts, or other similar payments to 
the mortgagor or any of its officers, 
directors, stockholders or partners. Any 
such payments, if included, shall be 
deducted from the cost determined 
under paragraph (b) of this section. 

(d) The Secretary hereby delegates to 
the agencies the authority to review and 
approve cost certifications for all 
projects covered by mortgages which 
are insured under this part. 

§ 250.310 Certificate of actual cost- 
builder's and sponsor's profit and risk 
allowance. 

(a) In general. The mortgagor’s 
certificate of actual cost shall include 
(except in a case involving a nonprofit 
or a cooperative mortgagor) an 
allowance for builder’s and sponsor’s 
profit and risk. The amount of the 
allowance shall be dependent upon a 
determination by the agency as to 
whether or not there exists an identity 
of interest between the mortgagor or any 
of its officers, directors, stockholders, or 
partners and the general contractor. 

(b) Identity of interest cases. Where 
an identity of interest exists, a builder’s 
and sponsor’s profit and risk allowance 
shall be included in lieu of the builder's 
fee provided for in § 250.309(b)(1). This 
allowance shall be 10 percent of the 
actual cost, or such lesser amount as 
may be determined by the 


Commissioner. Actual costs shall be 
computed in accordance with § 250.309, 
excluding the following items: 

(1) Any builder's fee actually paid and 
approved by the agency. (This fee shall 
be paid out of the builder's and 
sponsor’s profit and risk allowance.) 

(2) The cost of the land or any amount 
paid for a leasehold. 

(3) The value of the land and 
improvements prior to repair or 
rehabilitation plus the amount of 
mortgage proceeds used to refinance 
any outstanding indebtedness on the 
property where the property involves 
the financing of repair or rehabilitation. 

(c) Non-identity of interest cases. 
Where no identity of interest exists, a 
sponsor’s profit and risk allowance shall 
be included. This allowance shall be 10 
percent of the actual cost or such lesser 
amount as the Commissioner shall 
specify, computed in accordance with 
$ 250.309, excluding the following items: 

(1) The amounts paid by the 
mortgagor under the construction 
contract. 

(2) The cost of the land or any amount 
paid for a leasehold. 

(3) The value of the land and 
improvements prior to repair or 
rehabilitation plus the amount of the 
mortgage proceeds used to refinance 
any outstanding indebtedness on the 
property where the mortgage involves 
the refinancing of repair or 
rehabilitation. 

$ 250.311 Certificate of public accountant. 

In all projects, the Certificate of 
Actual Cost shall be certified to 
accuracy by an independent Certified 
Public Accountant or licensed 
independent public accountant who was 
licensed on or before December 31,1970 
which shall include a statement that the 
accounts, records and supporting 
documents have been examined in 
accordance with generally accepted 
audit standards to the extent deemed 
necessary to verify the actual costs and 
in accordance with the standards of the 
U.S. General Accounting Office. 

§ 250.312 Certification of actual cost- 
land value. 

Upon receipt of the mortgagor’s 
certification of actual cost, there shall be 
added to the total amount thereof the 
agency’s estimate of the fair market 
value of any land included in the 
mortgage security and owned by the 
mortgagor in fee, such value being prior 
to demolition and to construction of the 
proposed on-site improvements. In the 
event the land is held under a leasehold 
or other interest less than a fee, the cost, 
if any, of acquiring the leasehold or 
other interest is considered an allowable 
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expense which may be added to actual 
cost, provided that in no event such 
amount is in excess of the fair market 
value of such leasehold or other interest 
exclusive of proposed improvements. 

§ 250.313 Contractor's certification. 

form of 

contract is used by a cooperative 
mortgagor or where any otl\er type of 
mortgagor is required by the agency to 
use such contract, the mortgagor shall 
submit along with its certificate of 
actual cost a certification of the general 
contractor, in a form approved by the 
Commissioner, as to all actual costs 
paid for labor, materials and 
subcontract work under the general 
contract exclusive of the builder’s fee 
and any kickbacks, rebates, trade 
discounts, or other similar payments to 
the general contractor, the mortgagor, or 
any of its officers, directors, 
stockholders or partners. 

(b) Certification by subcontractors . 
Where it is determined by the agency 
that an identity of interest exists 
between the mortgagor or any of its 
officers, directors, stockholders or 
partners and any subcontractor, 
material supplier, or equipment lessor, 
the mortgagor may be required by the 
agency to submit a certification of 
actual cost by such subcontractor, 
material supplier, or equipment lessor, 
in a form prescribed by the 
Commissioner, as to all actual costs 
paid for labor, materials, subcontractors, 
and overhead exclusive of any 
kickbacks, rebates, trade discounts, or 
other similar payments to the general 
contractor, the mortgagor or any of its 
officers, directors, stockholders or 
partners. Where the use of a cost-plus 
form of contract is required by the 
Commissioner or the agency, and it is 
determined by the agency that an 
identity of interest exists between the 
general contractor, any subcontractor, 
material supplier, or equipment lessor, 
the mortgagor may be required by the 
Commissioner or the agency to submit a 
certification of actual cost by such 
subcontractor, material supplier, or 
equipment lessor. 

§ 250.314 Reduction in mortgage 
amount—new construction. 

If the principal obligation of the 
mortgage exceeds 90 percent of the total 
amount as shown by the certificate of 
actual cost plus the value of the land, 
the mortgage shall be reduced by the 
amount of such excess, subject to the 
100 percent limitation set forth at 
§ 250.305(a)(3). 


(a) Certification by general 
contractor. Where a cost-plus 


S 250.315 Reduction in mortgage 
amount—rehabiiitation. 

In the event the mortgage is to Finance 
repair or rehabilitation, the mortgagor's 
actual cost of such repair or 
rehabilitation may include the items of 
expense permitted for new construction 
in accordance with § 250.309 and the 
applicable reduction in mortgage 
amount will be required; such mortgage 
shall also be subject tathe following 
limitations: 

(a) Property held in fee. If no part of 
the proceeds is to be used to finance the 
purchase of the land or structures 
involved, the mortgage shall be reduced 
to an amount not to exceed 100 percent 
of the approved cost of the completed 
repair or rehabilitation. 

(b) Property subject to existing 
mortgage. If the insured mortgage is to 
include the cost of refinancing an 
existing mortgage acceptable to the 
agency, the amount of the existing 
mortgage or 90 percent, subject to the 
100 percent limitation set forth at 

§ 250.305(a)(3) of the agency’s estimate 
of the fair market value of the land and 
existing improvements prior to repair 
and rehabilitation, whichever is the 
lesser, shall be added to the actual cost 
of the repair or rehabilitation. If the 
principal obligation of the insured 
mortgage exceeds the total amount thus 
obtained, the mortgage shall be reduced 
by the amount of such excess. 

(c) Property to be acquired. If the 
mortgage is to include the cost of the 
land and improvements, and the 
purchase price thereof is to be financed 
with part of the mortgage proceeds, the 
purchase price, or the agency’s estimate 
of the fair market value of the land and 
existing improvements prior to repair or 
rehabilitation, whichever is the lesser, 
shall be added to the actual cost of the 
repair or rehabiiitation. If the principal 
obligation of the insured mortgage 
exceeds 90 percent, subject to the 100 
percent limitation set forth at 

§ 250.305(a)(3), the total amount thus 
obtained, the mortgage shall be reduced 
by the amount of such excess. 

§ 250.316 Cost certification incontestable. 

Upon the agency’s approval of the 
mortgagor's certification, such 
certification shall be final and 
incontestable except for fraud or 
material misrepresentation on the part 
of the mortgagor. 

§ 250.317 Loans to cover two year 
operating loss. 

(a) Operating loss determination. 
When the agency determines that an 
operating loss has occurred during the 
first two full years following completion 
of the project, it may, in its discretion. 


make a loan to cover such loss which 
shall be eligible for insurance under this 
part. For purposes of this section, an 
operating loss shall occur when the 
agency determines that the total of the 
taxes, interest on the mortgage debt, 
mortgage insurance premiums, hazard 
insurance premiums, and the expense of 
maintenance and operation of the 
project (excluding depreciation) exceeds 
the project income. 

(b) Security instrument. The loan shall 
be secured by an instrument in a form 
approved by the Commissioner for use 
in the jurisdiction in which the project is 
located. A provision requiring full 
prepayment of the operating loss loan in 
the event the coinsured first mortgage is 
prepaid prior to maturity, must be 
included. 

(c) Maximum interest rate. The loan 
may bear interest at such rate as may be 
agreed upon by the agency and the 
mortgagor, but in no case shall such rate 
exceed the percentage per annum 
currently permitted on the date the 
commitment is issued for mortgages 
insured under the section of the Act 
under which the loan is to be insured. 
Interest shall be payable in monthly 
installments on the principal then 
outstanding. 

(d) Maximum maturity. The loan shall 
be limited to a term not exceeding the 
unexpired term of the mortgage. 

(e) Default. In the event of a failure of 
the borrower to make any payment due 
under such loan or under the original 
mortgage, both the loan and the original 
mortgage shall be considered in default 
and if such default continues for a 
period of thirty days, the agency shall be 
entitled to insurance benefits computed 
in the same manner as for the original 
mortgage. 

(f) Terminations. In the event that 
coinsurance of the first mortgage is 
terminated pursuant to § 250.407, 

§ 250.408 or § 250.409, coinsurance of the 
operating loss loan shall also be 
terminated. 

Subpart E— Defaults Under a Mortgage 

§ 250.401 Definition of default 

The following shall be considered a 
default under this subpart: 

(a) Failure of the mortgagor to make 
any payment due under the mortgage; 

(b) Failure of the mortgagor to perform 
any other convenant under the 
provisions of the mortgage, if the 
agency, because of such failure has 
accelerated the debt; or 

(c) In the case of an operating loss 
loan, the failure of the mortgagor to 
make any payments due under such 
loan or under the original mortgage, 
which shall be considered a default 
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under both the loan and the original 
mortgage. 

§250.402 Date of default. 

For the purpose of this subpart, the 
date of default shall be considered as 30 
days after: 

(a) The First uncorrected failure to 
perform any obligation under the 
mortgage; or 

(b) The First failure to make a monthly 
payment which is not covered by 
subsequent payments made by the 
mortgagor when such subsequent 
payments are applied to the overdue 
monthly payments in the order in which 
they became due. 

§ 250.403 Notice of default and intent to 
file an insurance claim. 

The agency shall, within 30 days after 
the date of default, give written notice 
thereof to the Commissioner on a form 
prescribed by him, unless such default 
has been cured or unless the 
Commissioner has been notiFied of a 
previous default which remains uncured. 
Within 60 days of the date of default, 
unless cured, the agency shall give HUD 
notice of its intent to acquire title and to 
file an insurance claim. 

§ 250.404 Reinstatement of defaulted 
mortgage. 

If after default and prior to the 
completion of foreclosure proceedings 
the mortgagor shall cure the default, the 
insurance shall continue as if a default 
had not occurred. The mortgagor shall 
pay to the agency such expenses as the 
agency has incurred in connection with 
the foreclosure proceedings and the 
agency shall give written notice of 
reinstatement to the Commissioner. 

§ 250.405 Forbearance relief. 

(a) Where the mortgage is in default, 
the agency and mortgagor, with the 
written approval of the Commissioner, 
may enter into a forbearance agreement 
for the reduction or suspension of 
regular mortgage payments for a 
specified time, not to exceed one year. 
The forbearance agreement may provide 
for the treatment of any arrears existing 
at the time it is made. The 
Commissioner's approval shall be based 
on the agency's determination and the 
Commissioner's concurrence that the 
default is due to circumstances beyond 
the control of the mortgagor, and that 
the mortgage will probably be restored 
to good standing within a reasonable 
period of time. The forbearance 
agreement may impose any lawful 
restrictions or obligations upon the 
mortgagor, and shall prohibit any 
dividends or other distributions to the 
owner from project revenues until the 
mortgage is restored to good standing. 


The forbearance agreement shall 
provide for status reports by the agency 
to the Commissioner until the mortgage 
is restored to good standing. 

(b) A forbearance agreement does not 
cure a default, but the notice and 
reporting provisions of § 250.403 shall 
apply to any further default under the 
forbearance agreement. 

§ 250.406 Advances to the agency. 

(a) In conjunction with a forbearance 
agreement, the Commissioner may at his 
option agree with the agency to make 
advance payments to the agency to 
assist the agency in meeting debt 
service on its bonds issued to finance 
the mortgage. The amount and timing of 
the payments shall be as agreed, but a 
payment with respect to any month may 
not exceed 0.80 times HUD's percentage 
of coinsurance risk times the amount of 
the mortgage payment shortfall for that 
month. 

(b) The agency’s obligation to repay or 
credit the amount of advances shall be 
evidenced by a note payable by the 
agency to the Commissioner for each 
advance, bearing interest at an agreed 
rate. 

(c) The note shall also provide that: 

(1) If the agency makes a claim for 
insurance benefits on account of a loss 
sustained with respect to a mortgage 
which has been the subject of a 
forbearance agreement, the 
Commissioner will reduce that claim by 
the amount of any advances made on 
account of that mortgage (pursuant to 
that agreement) which have not been 
repaid plus the accrued interest 

(2) If the default in a mortgage is 
cured, the agency will repay the 
advance plus interest to the 
Commissioner over a period of time not 
to exceed the remaining term of the 
mortgage. 

(3) Any payments made by a 
mortgagor under a forbearance 
agreement to bring a mortgage which 
has been the subject of an advance or 
advances into good standing will be 
applied First to arrears due the agency 
(after taking account of the advances), 
and then to the repayment by the agency 
of the advances, until they are repaid 
with interest in full. 

(4) If the contract of coinsurance for 
the mortgage on which the advance was 
made is terminated in accordance with 
§ 250.408 through § 250.410, the advance 
will be repaid by the agency in cash 
within 30 days after termination. 


Termination 

§ 250.407 Termination of contract of 
coinsurance. 

The contract of coinsurance for each 
individual mortgage shall be terminated 
if: 

(a) The mortgage is paid in full. 

(b) The agency acquires the 
mortgaged property and notifies the 
Commissioner that no claim for 
insurance benefits will be made; 

(c) After completion of foreclosure 
proceedings the property is redeemed by 
payment of the total outstanding 
mortgage indebtedness in full; 

(d) The property is acquired at 
foreclosure sale by a party other than 
the agency, 

(e) The mortgagor and agency jointly 
request termination and that request is 
approved by the Commissioner, or 

(f) The mortgage is transferred to 
another entity without the prior written 
approval of the Commissioner. 

§ 250.408 Termination of contract of 
coinsurance by prepayment and voluntary 
termination. 

All rights under the contract of 
coinsurance and all obligations to pay 
future insurance premiums shall 
terminate on the following conditions: 

(a) Termination by prepayment: 

Notice of the prepayment in full of the 
mortgage or loan shall be given to the 
Commissioner on a form prescribed by 
the Commissioner within 30 days from 
the date of prepayment The contract of 
coinsurance shall terminate effective as 
of the date of prepayment 

(b) Termination by voluntary 
agreement: Receipt by the Commissioner 
of a written request by the agency on a 
form prescribed by the Commissioner 
accompanied by the original mortgage 
insurance certificate for cancellation of 
the insurance endorsement and the 
remittance of all sums to which the 
Commissioner is entitled. The 
termination shall become effective as of 
the date these requirements are met. 

(c) Upon termination of the mortgage 
or loan contract by a payment in full or 
by a voluntary termination, the 
Commissioner shall refund to the agency 
for the account of the mortgagor an 
amount equal to the pro rata portion of 
the prescribed percentage of the current 
annual mortgage insurance premium 
which is applicable to (1) the date of the 
prepayment, or (2) the effective date of 
the voluntary termination of the contract 
of coinsurance. 

§ 250.409 Termination of contract of 
coinsurance for other reasons. 

(a) Reason for Terminations . The 
happening of any of the following events 
shall constitute an additional reason for 
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terminating the contract of coinsurance 
in cases where the mortgagee has 
elected to file a claim for insurance 
benefits: 

(1) The agency acquires the mortgaged 
property and notifies the Commissioner 
that no claim for insurance benefits will 
be made, 

(2) The acquisition of the property at 
the foreclosure sale by a party other 
than the mortgagee, 

(3) The redemption of the property 
after foreclosure, 

(4) The mortgagor and agency jointly 
request termination and that request is 
approved by the Commissioner, 

(5) The mortgage is transferred to 
another entity without the prior written 
consent of the Commissioner, or 

(6) The mortgage is paid in full prior to 
or at maturity. 

(b) Notice of termination. No contract 
of coinsurance shall be terminated by 
the agency until the agency has given 
written notice thereof to the 
Commissioner within 30 days from the 
happening of any one of the events set 
forth in paragraph (a) of this section 
occur. 

(c) Effective termination date. The 
Commissioner shall notify the agency 
that the contract of coinsurance has 
been terminated and the effective 
termination date. The termination shall 
be effective as of the date any one of the 
events set forth in paragraph (a) of this 
section occur. 

(d) Effect of Termination. Upon 
termination of the contract of 
coinsurance, the obligation to pay any 
subsequent MIP shall cease and all 
rights of the mortgagor and agency shall 
be terminated. 

Claim Procedure 

§ 250.410 Acquisition of property. 

Within 30 days after the agency has 
given written notice to the 
Commissioner of its election to acquire 
title and to file an insurance claim 
pursuant to § 250.403 of this Part, the 
agency shall (if no other eligible entity 
has assumed the obligations of the 
mortgagor) either (a) commence 
foreclosure of the mortgage; or (b) 
acquire possession of and title to the 
mortgaged property by means other than 
foreclosure. If the laws of the state 
where the property is located do not 
permit the commencement of foreclosure 
action within such 30 day period, 
foreclosure shall be commenced within 
30 days of the date such action can be 
taken. 

§ 250.411 Deed in lieu of foreclosure. 

In lieu of instituting or completing a 
foreclosure, the agency may acquire the 
property by voluntary conveyance from 


the mortgagor. Conveyance of the 
property by deed in lieu of foreclosure is 
approved subject to the following 
requirements: 

(a) The mortgagor is in default at the 
time the deed is executed and delivered; 

(b) If there is a non-recourse 
instrument, it shall be cancelled and 
surrendered to the mortgagor. If there is 
a recourse or guarantee instalment, the 
agency may seek realization under the 
instrument or guaranty and any funds 
realized shall be shared by HUD and the 
agency in direct proportion to the 
coinsured risk. 

(c) The mortgage is satisfied on record 
as a part of the consideration for such 
conveyance; and 

(d) The deed from the mortgagor 
contains a covenant which warrants 
against the acts of the grantor and all 
claiming by, through, or under him and 
conveys good marketable title. 

§250.412 Fifing of initial claim. 

Within 30 days following the date on 
which the agency acquires legal title to 
the property, (not subject to divestment 
by redemption), it shall give written 
notice to the Commissioner of the 
acquisition of legal title and shall submit 
its application for payment of initial 
insurance benefits. 

Payment of Insurance Benefits 

§ 250.413 Method of payment 

Payment of all insurance claims shall 
be made in cash from the General 
Insurance Fund unless the agency files a 
written request for payment in 
debentures. 

§ 250.414 Amount of payment 

(a) Initial payment of a claim shall be 
in an amount equal to the percentage of 
risk assumed by HUD in accordance 
with § 250.129 and as indicated in the 
commitment and mortgage insurance 
certificate multiplied by 75 percent of 
the difference between the unpaid 
principal balance of the mortgage on the 
date of the institution of foreclosure 
proceedings or on the date of acquisition 
of the property otherwise after default 
and the appraised value of the property 
obtained in accordance with 

§ 250.415(a). If the appraised value 
exceeds the unpaid principal balance, 
there shall be no initial payment of 
insurance benefits. 

(b) Within 45 days following the 
earlier of disposition of the property or 
expiration of twelve (12) months from 
the date of acquisition of the property, 
the agency shall file a claim for the final 
payment of insurance benefits. Such 
payment shall be in an amount which, 
when added to the amount of the initial 
payment computed pursuant to 


paragraph (a) of this section will equal 
the total amount of insurance benefits 
computed pursuant to paragraph (d) of 
this section. If the total benefits exceed 
the initial payment, the Commissioner 
will make a payment to the agency for 
the difference. If the initial payment 
exceeds the total benefits, the 
Commissioner will bill the agency for 
the difference. If the initial payment 
equals the total benefits, neither 
payment nor a bill will be sent to the 
agency. 

(c) The base amount for the 
computation of total insurance benefits 
shall be the sum of the unpaid principal 
balance of the mortgage on the date of 
institution of foreclosure proceedings or 
on the date of acquisition of the property 
otherwise after default, plus the sum of 
all of the items set forth in § 250.416, less 
the sum of all of the items set forth in 

§ 250.417, 

(d) The total amount of insurance 
benefits shall be equal to the percentage 
of risk assumed by HUD as cited in 
paragraph (a) of this section multiplied 
by the base amount computed pursuant 
to paragraph (c) of this section, such 
product to be reduced by any balance of 
principal and/or interest due on a note 
from the agency on a defaulted mortgage 
pursuant to § 250.406. In no case, 
however, may the total amount of 
insurance benefits exceed the 
Commissioner's share of coinsurance 
liability times the total of the 
outstanding principal balance at the 
time of default, plus the items added to 
principal pursuant to § 250.416, less the 
items deducted from principal pursuant 
to § 250.417. 

§ 250.415 Disposition of property. 

(a) Upon the acquisition of title to the 
property securing a defaulted mortgage 
in accordance with § 250.410 the agency 
shall obtain an appraisal of the property 
by an independent appraiser selected by 
the agency and approved by the 
Commissioner. The apprisal shall reflect 
the market value of the property, as of 
the date of acquisition, for use for the 
market originally intended. 

(b) Within 45 days after the date on 
which the agency sells the property, or 
after the expiration of 12 months from 
the date the agency acquires legal title 
to the property, whichever comes first, 
the agency shall file a claim for the final 
payment of insurance benefits, pursuant 
to § 250.414(b). 

(c) The claim for the final payment of 
insurance benefits shall be on a form 
approved by the Commissioner and 
shall give notice of the sale of the 
property, the sale price, and income and 
expenses incurred in connection with 
the acqusition. repair, operation and 
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sale of the property, and shall assign to 
the Commissioner, without recourse or 
warranty, any and all claims (other than 
the mortgage financing such sale) which 
the 8gency has acquired in connection 
with the transaction. 

(d) If disposition of the property has 
not occurred by the date of the agency’s 
claim for final payment, the agency shall 
utilize, in preparing such claim, the 
appraised value of the property obtained 
pursuant to paragraph (a) of this section, 
in lieu of the net sale proceeds required 
by S 250.417(f). 

§ 250.416 Items added to principal In 
computing claim payment. 

The sum of the following items shall 
be added to the unpaid mortgage 
principal in computing the base amount 
for the computation of insurance 
benefits, pursuant to § 250.414(c). 

(a) The amount of all payments made 
by the agency for taxes, special 
assessments and water rates which are 
liens prior to the mortgae; for fire and 
hazard insurance on the property; and 
for any mortgage insurance premiums 
paid after default. 

(b) For cash settlements, an amount 
equivalent to debenture interest at the 
rate established pursuant to § 250.418 on 
the principal of the mortgage unpaid on 
the date of the institution of foreclosure 
proceedings or on the date of the 
acquisition of the property otherwise 
after default from the date of default to 
the date of acqusition of title; except 
that debenture interest shall not be 
payable for any period for which the 
agency receives mortgage interest 
during a forbearance agreement as 
provided in paragraph (c) of this section. 
If the agency fails to meet the 
requirements of § § 250.403, 250.410, 
250.412 or 250.415(b) within the 
specified time or within such further 
time as the Commissioner may approve 
in writing, the interest allowance in such 
cash payment shall be computed only to 
the date on which the required actions 
should have been taken. 

(c) The amount of the unpaid 
mortgage interest computed from the 
date of default to the date of acquisition 
of title in those cases where a 
forbearance agreement in accordance 
with § 250.405 has been executed. 

(d) For cash settlements, an amount 
equivalent to mortgage interest on the 
difference between the principal of the 
mortgage unpaid on the date of 
institution of foreclosure proceedings or 
on the date of acquisition of the property 
otherwise after default, and the amount 
included in the initial payment of 
insurance benefits made pursuant to 

S 250.414(a) from the date of acquisition 
of title to the date of final payment of 


insurance benefits. Except that when the 
agency fails to meet the requirements of 
S 250.415(b) within the specified time, or 
within such further time as the 
Commissioner may approve in writing, 
the interest allowance on such cash 
payment shall be computed only to the 
date on which the required action 
should have been taken. 

(e) Foreclosure costs or costs of 
acquiring the property otherwise 
actually paid by the agency and 
approved by the Commissioner, in an 
amount not in excess of two-thirds of 
such costs. 

(f) Reasonable payments made by the 
agency for. 

(1) Preservation, operation, and 
maintenance of the property; 

(2) Repairs necessary to meet the 
objectives of the HUD Minimum 
Property Standards, those required by 
local law, and such additional repairs as 
may be specifically approved in 
advance by the Commissioner and 

(3) Expenses in connection with the 
sale of the property, 

5 250.417 Claim payment deductions. 

The sum of the following items shall 
be deducted from the sum of the unpaid 
mortgage principal and any items added 
pursuant to 5 250.410 of this Part in 
computing the base amount for the 
computation of insurance benefits; 
pursuant to § 250.414(c). 

(a) All amounts received by the 
agency on account of the mortgage after 
the institution of foreclosure 
proceedings or the acquisition of the 
property by direct conveyance or 
otherwise after default. 

(b) All cash held by the agency or its 
agent or to which it is entitled, including 
deposits made for the account of the 
mortgagor. 

(c) All funds held by the agency for 
the account of the mortgagor received 
pursuant to any other agreement 

(d) The amount of any undrawn 
balance under a letter of credit accepted 
by the agency in lieu of a cash deposit 
for an escrow agreement 

(e) Any net income received by the 
agency from the property securing the 
mortgage after the date of default 

(f) The net proceeds from the sale of 
the project except that if the agency 
sells the project for an amount less than 
the appraised value on a negotiated sale 
the amount to be deducted will be the 
appraised value. If the property is sold 
on the basis of a competitive bidding 
procedure approved by the 
Commissioner, the net sale proceeds 
will be deducted, notwithstanding that it 
is lower than the appraised value. If the 
property has not been disposed of 
within 12 months from the date of 


acquisition, the agency shall substitute 
the appraised value of the property for 
the net sale proceeds in preparing the 
claim for final payment of insurance 
benefits, pursuant to § 250.415(d). 

§ 250.418 Debentures. 

All of the provisions of § 207.259(e) of 
this title shall apply to mortgages 
coinsured under this part. 

§ 250.419 Rights in housing fund. 

Neither the agency nor the mortgagor 
shall have any vested or other right in 
the General Insurance Fund. 

Amendments 

§ 250.420 Effect of amendments. 

The regulations in this subpart may be 
amended by the Commissioner at any 
time and from time to time, in whole or 
in part, but such amendment shall not 
adversely affect the interests of an 
agency under the contract of 
coinsurance on any mortgage already 
coinsured and shall not adversely affect 
the interest of an agency on any 
mortgage to be coinsured on which the 
Commissioner has made a commitment 
to insure. 

(Sec. 7(d), Department of Housing and Urban 
Development Act (42 U.S.G 3535(d)) 

Issued at Washington, D. C., 
September 4,1980. 

Clyde McHenry, 

Deputy Assistant Secretary for Housing — 
Federal Housing Commissioner. 

[PR Doc 80-27843 Filed U-0-6Q; &4S urn] 
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DEPARTMENT OF ENERGY 

DOE Policy on Disclosure of 
Individually Identifiable Energy 
Information in the Possession of the 
Energy Information Administration 

AGENCY: Department of Energy. 
action: Notice. 


summary: In order to fulfill its legal 
responsibilities, the Energy Information 
Administration (EIA) collects 
information from individual respondents 
in various parts of the public and 
business communities. The EIA receives 
many requests for the energy 
information produced in these collection 
efforts. Such requests are normally 
honored by the EIA when they can be 
answered with aggregated information. 
Occasionally, requests are made for 
information concerning individual 
respondents. Current laws and 
regulations provide specific guidance to 
the EIA on die disclosure of this 
individually identifiable energy 
information to the public, the Congress, 
the General Accounting Office (GAO), 
and other offices in the Department of 
Energy (DOE). However, with respect to 
disclosure to other Federal agencies and 
the States, more discretion is generally 
allowed. 

This policy is intended to guide the 
EIA and other DOE offices concerning 
the conditions and terms under which 
individual respondent information will 
be shared with other DOE components, 
the Congress, the GAO, other Federal 
agencies, and the States. It also 
addresses the disclosure of information 
collected or maintained by the EIA on 
behalf of the Federal Energy Regulatory 
Commission. The policy is a DOE 
policy—as opposed to an EIA policy— 
because, by law, other DOE offices have 
access to any information in the 
possession of the EIA, and thus, 
disclosure of EIA-collected data is a 
matter of Departmental concern. 

FOR FURTHER INFORMATION CONTACT: 
John H. Weiner, Energy Information 
Administration, Room 6149,12th and 
Pennsylvania Ave., NW., Washington, 
D.C. 20461. (202) 633-8696. 
SUPPLEMENTARY INFORMATION: A 
comprehensive disclosure policy 
statement has been under development 
since late 1977. There has been 
substantial review of. and comment on, 
various drafts of the statement from 
offices in DOE, other Federal agencies, 
members of Congress, and the public. 

An interagency meeting to discuss the 
development of the policy was held on 
November 30,1977. A public hearing 
was held on February 9.1978, following 


the publication in the Federal Register of 
a notice describing a series of proposed 
alternatives for a disclosure policy (see 
FR 2653, January 18,1978). The draft 
policy has also been discussed at public 
meetings between the EIA and the 
American Statistical Association Ad 
Hoc Committee on Energy Statistics. 

Both the 1978 proposal and the policy 
as adopted center around the issue of 
the extent to which individual 
identifiable energy information should 
be disclosed outside the DOE, 
particularly to other Federal agencies, 
and the appropriate purposes for such 
disclosure. Subissues include the 
distinction to be made between 
information collected for statistical and 
for regulatory purposes; whether and 
how the providers of information will be 
notifed of disclosures; the kind and 
amount of information that will be 
disclosed; the limitations to be placed 
on redisclosure; and the safeguarding of 
information. 

In response to the Federal Register 
notice, 76 comments were received from 
the public, the Congress, and other 
Federal agencies. Most of the comments 
were from energy-related companies 
and other corporations, and from trade 
associations, including energy-related 
trade associations. A few comments 
were received from the Congress, most 
notably the energy and Power 
Subcommittee of the House Committee 
on Interstate and Foreign Commerce, 
and the Subcommittee on Antitrust and 
Monopoly of the Senate Judiciary 
Committee. In addition, there were some 
comments from individuals in 
universities and elsewhere. 

The comments tended to focus on the 
basic issue of whether information 
should be disclosed to other Federal 
agencies, and the appropriate purposes 
for which it might be disclosed rather 
than on the subissues described above. 
The general pattern of the comments 
reflected a dichotomy between a “pro- 
disclosure** and an “anti-disclosure” 
view. In general, the users of 
information, including the Congress and 
other government agencies, favored 
increased availability of energy 
information. These comments cited the 
need to have data available for purposes 
such as additional legislation, 
monitoring of existing programs, and the 
enforcement of energy laws. The 
providers of information, on the other 
hand, tended to oppose wider disclosure 
of energy information, asserting that 
widespread disclosure could place them 
at a competitive disadvantage. Further, 
the “anti-disclosure” commenters 
expressed the view that information 
collected for statistical purposes should 


not, in fairness be used for regulatory 
purposes. In addition to the fairness 
question, the difficulty in distinguishing 
between statistical and regulatory data 
was noted, as was the difficulty of 
safeguarding and preserving the 
confidentiality of sensitive corporate 
information. 

The case against wider disclosure of 
energy information rests on a concern 
for EIA’s ability to obtain credible 
energy information, as required by the 
DOE Organization Act (see section 205, 
DOE Act, Pub. L. No. 95-91), and on the 
concept of fair information practices. 
Somewhat ironically, the latter can work 
against the former: it is considered a 
matter of good practice to inform the 
providers of information of its intended 
uses, whether statistical or regulatory, 
and the potential interagency 
disclosures. Yet. informing respondents 
that their replies may be made available 
to an enforcement agency, with possible 
punitive or adverse consequences, can 
make the respondents reluctant to 
provide information, and thus adversely 
affect its validity or availability. Making 
information collected for statistical 
purposes available for enforcement and 
regulatory purposes thus can pose a 
threat to the accurate and timely 
reporting of information vitally needed 
by the Congress, the Administration, 
and the public to understand the current 
energy situation and policy issues. 

The principle that the defensively- 
oriented respondent produces poorer 
data is uniformly accepted in the 
statistical profession, both within and 
without the Government. Therefore, in 
order to preserve the integrity of 
statistical data, Federal statistical 
agencies such as the Census Bureau and 
the Bureau of Labor Statistics are 
constrained by law or regulation from 
disclosing individual respondent data. 

There are. however, compelling 
arguments to support a case for fuller 
interagency disclosure. Under the DOE 
Organization Act, the EIA has broader 
obligations than do the purely statistical 
Federal agencies. DOE is mandated to 
foster competition in the energy 
industries and to assure compliance 
with laws within DOE’s enforcement 
jurisdication. While DOE was given 
these responsibilities, much of the 
enforcement authority rests with the 
Department of Justice and the Federal 
Trade Commission. The DOE and the 
EIA can contribute to fulfilling these 
obligations by collecting and 
maintaining energy information that can 
be used in responding to requests from 
enforcement agencies for energy 
information. Failure to do so might lead 
to a feeling that the interests of 






Federal Register / Vol. 45, No. 177 / Wednesday, September 10, 1980 / Notices 


59813 


consumers and the general public are 
not being fully represented. To counter 
the argument that adequate information 
will not be provided, it is noted that the 
DOE’s statutes empower DOE to require 
the submission of data, and give DOE 
means to enforce that requirement. 

Thus, regardless of the uses to which 
information will be put, respondents 
must provide it under the law. The 
enforcement of data collection 
requirements, however, is cumbersome 
and time consuming, and thus can 
potentially reduce the timeliness and 
quality of the reported information. 

The disclosure policy, as adopted, is 
intended to strike a balance between the 
conflicting goals of maintaining the 
statistical integrity of the E1A data base 
and serving the legitimate needs of 
enforcement officials. The policy is 
intended to balance the competing goals 
by providing for disclosure only under 
enumerated conditions, with limitations 
on the redisclosure of information by 
those to whom it is provided. 
Notification to respondents, on data 
collection instruments and, in some 
cases prior to actual disclosure, is also 
provided. 

Briefly, data will be disclosed— 

• To the public to the extent required 
by the Freedom of Information Act (5 
U.S.C. 552). 

• To the Congress and to the General 
Accounting Office, as required by 
statute. 

• To other components of the DOE, as 
required by the DOE Organization Act, 
although in order to protect the integrity 
of statistical data, components will in 
general not request information that is 
part of a statistical sample, or 
information on individuals, families, and 
households. 

• To other Federal agencies and to 
States if— 

—The data are available to the public; 

—Disclosure is required by the terms 
of the statute under which the 
information was collected; 

—The data were collected for 
regulatory purposes; 

—Notice has been given to the 
provider, 

—The data, whether regulatory or 
statistical, will be used for 
statistical purposes only; 

—The provider has consented to the 
disclosure; 

—A court has ordered the disclosure; 
or 

—The President has directed the 
disclosure. 

This brief summary does not, of 
course, include all of the detailed 
provisions of the policy, and reader are 
therefore urged to read carefully its full 
text, which is set forth below. 


Doe Policy on the Disclosure of 
Individually Identifiable Energy 
Information in the Possession of the ELA 

This Department of Energy (DOE) 
policy applies to all components of the 
DOE with respect to the disclosure, and 
the conditions which attach to such 
disclosure, of Individually Identifiable 
Energy Information in the possession of 
the Energy Information Administration 
(EIA). Specifically, the policy addresses 
disclosures which may be made (1) to 
the public, (2) pursuant to a Court Order, 

(3) to the General Accounting Office 
(GOA), the Congress or any duly 
established Committee of the Congress. 

(4) to other components of the DOE, and 

(5) to other agencies and organizations. 
Individually Identifiable Energy 
Information known by the EIA and the 
affected respondents to be already 
publicly available shall be made 
available to any party upon request and 
will not be subject to any of the 
provisions which follow. Part I of the 
policy addresses information in the 
possession of the EIA other than that 
which is collected or maintained on 
behalf of the Federal Energy Regulatory 
Commission (FERC). Part 11 addresses 
information collected and maintained by 
the ELA on behalf of the FERC. 
Definitions of key terms are contained in 
the Appendix. 

I. Information in the possession of the 
EIA (not collected or maintained on 
behalf of the FERC) 

A. Disclosure to the Public 

1. If any member of the public 
requests in writing, whether under 
the Freedom of Information Act 
(FOIA) or otherwise, disclosure of 
Individually Identifiable Energy 
Information in the possession of the 
ELA, the ELA will disclose such 
information when (a) the requested 
information is known by the EIA to 
be already publicly avaiable; (b) 
disclosure would be in the public 
interest as determined by the EIA 
and the information is not 
prohibited from being disclosed by 
statute. Executive Order or 
regulation; or (c) required to do so 
by the FOLA and DOE implementing 
regulations or by another statute. 

2. For Individually Identifiable Energy 
Information collected or maintained 
by the EIA on behalf of another 
component of the DOE, that other 
component will determine, in 
consultation with the EIA, whether 
to make public disclosure of the 
information and will respond to the 
request 

3. Specific written notice of any 
intended public disclosure shall be 
provided to all affected respondents 


in accordance with the terms of the 
DOE FOIA implementing 
regulations. 

B. Disclosure Pursuant to a Court 

Order 

1. The EIA shall disclose Individually 
Identifiable Energy Information in 
its possession when reguired to do 
so by the Order of a Court of 
competent jurisdiction, and shall 
advise the Court as appropriate, 
that the information may be 
confidential information which is 
prohibited from disclosure to the 
public by 18 U.S.C. 1905. 

2. For information collected or 
maintained by the ELA on behalf of 
another component of the DOE, the 
ELA shall consult with such 
component prior to making such a 
disclosure. 

3. Specific written notice of any such 
intended or actual disclosure shall 
be provided to all affected 
respondents at the earliest 
practicable time. 

C. Disclosure to the GAO and 
Congress 

1. Except as otherwise authorized by 
law. the EIA shall disclose any 
Individually Identifiable Energy 
Information in its possession, upon 
written request, to the GAO, the 
Congress or any duly established 
Committee of the Congress and 
shall advise them with respect to 
the DOE policy regarding disclosure 
of such information and, as 
appropriate, that the information 
may be confidential information 
which is prohibited from disclosure 
to the public by 18 U.S.C. 1905. 

2. For information collected or 
maintained by the EIA on behalf of 
another component of the DOE, the 
EIA shall consult with such 
component prior to responding to 
such a request. 

3. Henceforth, the EIA shall inform 
affected respondents, prior to 
collection, that the information they 
submit will be disclosed, upon 
request, to the GAO, the Congress, 
or any duly established Committee 
of Congress. 

4. Subsequent disclosures of such 
information will be subject to the 
applicable rules and laws governing 
the GAO, the Congress, or the 
Committee of Congress. 

D. Disclosure to Other 
Components of the DOE 

1. Except as otherwise authorized by 
law, the EIA shall disclose to any 
other component of the DOE, upon 
written request, any Individually 
Identifiable Energy Information 
which such component determines 
to be related to its functions. The 
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EIA shall advise such component, 
as appropriate, that the information 
may be confidential information 
which is prohibited from public 
disclosure by 18 U.S.C. 1905. 

2. Other components of the DOE will 
not ordinarily request, for other 
than statistical purposes. 
Individually Identifiable Energy 
Information which relates to 
individuals, families, or households, 
or which has been collected on a 
sample basis from a particular 
group of respondents. 

3. For information collected or 
maintained by the EIA on behalf of 
another component of the DOE, the 
EIA shall consult with such 
component prior to responding to a 
request from any other component 
of the DOE. 

4. Henceforth, the EIA shall inform 
affected respondents, prior to 
collection, that the information they 
submit will be disclosed, upon 
request, to other components of the 
DOE. 

5. With regard to subsequent 
disclosure, any component of the 
DOE that has obtained Individually 
Identifiable Energy Information 
from the EIA: 

a. shall not make any public 
disclosure of such information without 
obtaining the concurrence of the EIA, 
except that such component may, after 
consultation with the EIA, make public 
disclosure of such information (i) in the 
course of an administrative or judicial 
proceeding sponsored by such 
component or to which such component 
is a legal party, (ii) in response to an 
FOIA request when the request is for 
information collected or maintained by 
the EIA on behalf of that component, or 
(iii) when required to do so upon the 
Order of a Court of competent 
jurisdiction. Under this subsection, 
public disclosure does not include 
disclosure to public officials assisting 
the DOE in administrative or judicial 
proceedings sponsored by the DOE or to 
which the DOE is a party. The DOE 
component shall give all affected 
respondents (i) not less than seven 
calendar days written notice of any 
intended public disclosure, except when 
disclosure is required pursuant to the 
Order of a Court of competent 
jurisdiction, and (ii) written notice at the 
earliest practicable time of intended or 
actual public disclosure required 
pursuant to the Order of a Court of 
competent jurisdiction. 

b. shall refer to the EIA, or to that 
component of the DOE on whose behalf 
the EIA collects or maintains the 
information, for response, in accordance 
with the provisions of Section I.A, that 


portion of any FOIA request 
encompassing such information. This 
subsection does not apply in the case of 
Individually Identifiable Energy 
Information which has been 
incorporated into an agency record 
(within the meaning of the FOIA) of the 
FERC, in which case the FERC may 
respond to such FOIA requests, after 
consultation with the EIA. 

c. shall consult with the EIA prior to 
responding to any request for such 
information from the GAO. the 
Congress, or any duly established 
Committee of Congress. 

d. shall refer to the EIA for response 
any request for such information from 
another agency of the Federal 
government, from another component of 
DOE or from a State, except where EIA 
has authorized such disclosure in 
advance. 

E. Disclosure to Other Agencies 
of the Federal Government or to a State 

1. Except as otherwise authorized by 
law. individually Identifiable 
Energy Information in the 
possession of the EIA shall be liable 
to disclosure to another agency of 
the Federal Government or to the 
chief executive officer of a State: 

a. if the information would be 
disclosed to the public under the 
provisions of Section I.A.I.; or 

b. if the information was collected 
under the authority of any law which 
provides by its own terms for disclosure 
of information collected under that law 
to named agencies, in which case 
disclosure shall be made in accordance 
with the terms of that law; or 

c. if the information, as determined by 
the EIA and the component on whose 
behalf the information was collected 
and maintained in their discretion, was 
collected primarily for compliance/ 
enforcement or benefit/action purposes; 
or 

d. if notice of intended interagency or 
State disclosure was provided to 
affected respondents prior to the 
collection of information; or 

e. if the requesting agency or State 
provides effective assurance in writing 
that the information is to be used by that 
agency or State for statistical purposes 
only; or 

f. if the consent of the affected 
respondent has been received by the 
EIA; or 

g. if required to do so upon the Order 
of a Court of competent jurisdiction; or 

h. if required to do so at the direction 
of the President. 

2. The determination whether notice 
will be given so that information 
collected for other than 
compliance/enforcement or benefit/ 
action purposes may be liable to 


interagency or State disclosure 
pursuant to section I.E.l.d. above 
will be made as follows: The EIA 
will provide other interested 
components of the DOE. including, 
but not limited to. the Office of the 
General Counsel and the Economic 
Regulatory Administration, the 
opportunity to review proposed 
data collections. The components 
will advise the EIA if they believe 
there is a demonstrable need to 
disclose the information to other 
Federal agencies or States. If so. the 
components will request that notice 
to that effect be given on the data 
collection form. If the EIA denies 
the request, the other components 
may request that the Deputy 
Secretary consider the EIA decision. 
This consultation will be made prior 
to the final approval of new or 
revised data collection forms. This 
procedure will not be applicable for 
data collection forms which relate 
to individuals, families, or 
households, or which will collect 
information on a sample basis from 
a particular group of respondents. 

3. Except as provided in I.E.I. above. 
Individually Identifiable Energy 
Information shall not ordinarily be 
liable to disclosure to another 
agency of the Federal government 
or the chief executive officer of a 
State. 

4. For Individually Identifiable Energy 
Information collected or maintained 
on behalf of another component of 
the DOE, the EIA shall consult with 
that component prior to making 
such a disclosure. If the EIA and the 
other component of the DOE do not 
agree on whether the data should be 
disclosed, the matter shall be 
resolved by the Deputy Secretary. 

5. The EIA shall advise the recipient 
agency or State, as appropriate, that 
the information may be confidential 
information which is prohibited 
from public disclosure by 18 U.S.C. 
1905. 

6. Respondents will be notified of 
potential or actual interagency or 
State disclosures as follows: 

a. Henceforth, the EIA will inform 
affected respondents, prior to the 
collection of information, as to whether, 
and the conditions under which, the 
information to be collected is liable to 
interagency or State disclosure. 

b. In all instances of actual 
interagency or State requests to the EIA 
for the disclosure of Individually 
Identifiable Energy Information where 
the EIA determines that the requested 
information will be disclosed, the EIA 
shall specifically notify all affected 
respondents, in writing to their last 
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known address, not less than seven 
calendar days prior to each such 
proposed disclosure except that (i) 
notice need not be given where 
respondents have already been provided 
notice of the possibility of actual 
disclosure, or where the requesting 
agency or State has provided effective 
assurance that the information will be 
used for statistical purposes only; and 
(ii) notice will not be given where the 
information was collected for 
compliance/enforcement or benefit/ 
action purposes, and the requesting 
Federal agency is undertaking the 
prosecution of a specific person for a 
probable violation of a law within 
DOE’s enforcement jurisdiction, unless 
otherwise provided by the terms of the 
data collection. 

c. When interagency or state 
disclosure is required pursuant to the 
Order of a Court of competent 
jurisdiction or at the direction of the 
President, the EIA shall notify all 
affected respondents of the intended or 
actual disclosure in writing at the 
earliest practicable time. 

7. Where one or more of the 
conditions under Section I.E.I. is 
applicable, the EIA may disclose 
Individually Identifiable Energy 
Information to another Federal 
agency pursuant to a written 
request which meets the conditions 
set forth below. 

a. the request shall stipulate that the 
information requested is necessary to 
the requesting agency in carrying out its 
lawful duties and responsibilities; 

b. the requesting agency shall agree to 
make no subsequent disclosure of such 
information except (i) in response to an 
FOIA request, (ii) in response to a 
written request from the GAO or from 
the Congress or any duly established 
Committee of Congress, (iii) when 
considered to be essential in the course 
of an administrative or judicial 
proceeding sponsored by the requesting 
agency or to which the requesting 
agency is a legal party, or (iv) when 
required to do so upon the Order of a 
Court of competent jurisdiction; 

c. the requesting agency, in 
responding to an FOIA request for such 
information (i) will consult with and 
give great deference to the views of the 
EIA in determining whether such 
information falls within one or more of 
the FOIA exemptions from mandatory 
disclosure; provided, however, that 
where the pertinent regulations of the 
requesting agency permit the referral of 
an FOIA request for records or 
information originating in another 
agency to the originating agency, the 
reqeusting agency shall refer any 
request for such records or information 


to the EIA for response; and (ii) will not 
make a public release of any 
information which falls within an 
exemption from mandatory disclosure; 

d. the requesting agency shall (i) in the 
case of disclosure pursuant to an FOIA 
request or in connection with any 
proceeding, give the EIA and the original 
respondent not less than seven calendar 
days written notice of the intended 
disclosure, (ii) in the case of the Order 
of a Court of competent jurisdiction, give 
the EIA and the original respondent of 
such information written notice of the 
intended or actual disclosure at the 
earliest practicable time, and (iii) in the 
case of intended disclosure to the GAO, 
the Congress, or any duly established 
committee of Congress, notify the EIA in 
writing prior to the intended disclosure; 
and 

e. the requesting agency shall refer 
any other request for such information 
to the EIA for response. 

8. Where one or more of the 
conditions under Section I.E.l. is 
applicable, the EIA may disclose 
Individually Identifiable Energy 
Information to a State pursuant to a 
request which meets the conditions 
set forth below. Such requests must 
be made in writing by the chief 
executive officer of the State. 
Normally, responses to such 
requests will be limited to 
information concerning activities 
within the State which has 
requested the information. The 
State must: 

a. stipulate that the information 
requested is necessary to the requesting 
State in carrying out its lawful duties 
and responsibilities; 

b. agree to make no subsequent 
disclosure of the information except as 
authorized in advance by the EIA; 

c. agree to refer to the EIA for 
response any request for disclosure of 
such information that the EIA has not 
authorized in advance; 

d. provide assurance that State law 
and regulations will not require the 
disclosure of information which is 
determined by the EIA not to be publicly 
available; and 

e. agree to return to the EIA all such 
information prior to the effective date of 
any subsequently adopted law or 
regulation which would be in conflict 
with these conditions. 

F. Security Measures 
Any party requesting Individually 
Identifiable Energy Information shall 
certify in writing that appropriate 
administrative, technical, and physical 
security measures to protect such 
information from unauthorized 
disclosure will be in place prior to any 
transfer of such information 


G. Authorization to disclose 
information collected or maintained by 
the EIA on behalf of another component. 
For Individually Identifiable Energy 
Information which was collected or is 
maintained by the EIA on behalf of 
another component that component is 
authorized to disclose such information 
after consultation with the EIA and in 
accordance with the procedures of 
Section I.A. through I.F. above. 

IL Information Collected or 
Maintained by the EIA on Behalf of the 
FERC 

A. Disclosure to the Public 
The EIA shall refer to the FERC, to the 
extent permissible by the FOIA and 
DOE's implementing regulations, any 
requests by a member of the public for 
Individually Identifiable Energy 
Information collected or maintained by 
the EIA on behalf of the FERC. The 
FERC shall respond directly to such 
requests after consultation with the EIA. 

B. Disclosure Pursuant to a Court 

Order 

The EIA shall disclose Individually 
Identifiable Energy Information 
collected or maintained by the EIA on 
behalf of the FERC when required to do 
so pursuant to the Order of a Court of 
competent jurisdiction. The EIA shall 
consult with the FERC prior to making 
such a disclosure and notify all affected 
respondents of any such intended or 
actual disclosure in writing at the 
earliest practicable time. 

C. Disclosure to GAO and 
Congress 

The EIA shall consult with the FERC 
prior to responding to a request from the 
GAO, the Congress, or any duly 
established Committee of Congress for 
any Individually Identifiable Energy 
Information collected or maintained by 
the EIA on behalf of the FERC. 

D. Disclosure to Other 
Components of DOE 

The EIA shall disclose any Individually 
Identifiable Energy Information 
collected or maintained by the EIA on 
behalf of the FERC, upon request, to any 
other component of the DOE. The EIA 
shall consult with the FERC prior to 
making any such disclosure. However, 
other components of DOE will ordinarily 
request such information directly from 
the FERC. No component of DOE shall 
make any subsequent disclosure of such 
information until it has consulted with 
and obtained the concurrence of the 
FERC, as appropriate, prior to such 
disclosure. 

E. Disclosure to Other Agencies 
of the Federal Government or to States 
The EIA shall refer to the FERC any 
requests by another agency of the 
Federal government or a State for 
Individually Identifiable Energy 
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Information collected or maintained by 
the EIA on behalf of the FERC. The 
FERC shall respond directly to such 
requests. 

F. Security Measures 

Any party requesting Individually 
Identifiable Energy Information 
collected or maintained by the EIA on 
behalf of the FERC shall certify, in 
writing, that appropriate administrative, 
technical, and physical security 
measures to protect such information 
from unauthorized disclosure will be in 
place prior to any transfer of such 
information. 

G. Authorization to Disclose 
Information Collected or Maintained by 
the EIA on behalf of the FERC 

For Individually Identifiable Energy 
Information which was collected or is 
maintained by the EIA on behalf of the 
FERC, the FERC is authorized to 
disclose such information after 
consultation with the EIA. 

Appendix—Definitions 

1. Energy Information: All information 
in whatever form on (1) fuel reserves, 
exploration, extraction, and energy 
resources (including petrochemical 
feedstocks) wherever located; (2) 
production, distribution, and 
consumption of energy and fuels 
wherever carried on; and (3) matters 
relating to energy and fuels, such as 
corporate structure and proprietary 
relationships, costs, prices, capital 
investments, and assets, and other 
matters directly related thereto, 
wherever they exist. 

2. Individually Identifiable Energy 
Information: any individual record or 
portion of a record or aggregated data 
containing energy information about a 
person or persons obtained from any 
source, the disclosure of which could 
reasonably be expected to reveal 
information about a specific person. 
Information provided to EIA by a unit of 
Federal, State, local or foreign 
government will be included on this 
definition if such information would 
qualify for exemption from mandatory 
disclosure under the Freedom of 
Information Act. 

3. Person: any individual, family, 
household, proprietorship, partnership, 
corporation, association, business, 
institution, establishment, religious body 
or organization of any nature 
whatsoever, including departments, 
agencies and establishments of the 
United States and local governments, 
and foreign governments. 

4. Energy information in the 
possession of EIA: all energy 
information collected or maintained by 
the EIA (whether collected or 
maintained for its own use or on behalf 


of any other component of the 
Department) and accessible by the EIA. 
This definition excludes and the policy 
is not applicable to energy-related 
information solely in the possession of 
another component of the DOE which 
was collected or obtained pursuant to 
(a) authority vested in that component 
by statute, (b) a delegation of authority 
from the Secretary of Energy, or (c) a 
redelegation of authority from the EIA 
Administrator. 

5. Compliance/enforcement purpose: 
use of energy information gathered from 
a person for the purpose of assessing or 
enforcing the complaince of that person 
with a law. including regulations. 

6. Benefit/action purpose: use of 
energy information submitted by a 
person seeking a benefit from, or action 
on the part of. the DOE. 

7. Statistical purpose: use of energy 
information for the purpose of 
developing or reporting aggregate or 
anonymous information not intended to 
be used, in whole or in part, in any way 
in which the specific identity of any 
person is material to the intended use of 
the information. Included in this 
definition are the development of lists to 
be used in the conduct of a project with 
an exclusively statistical purpose and 
the pretesting and evaluation of 
procedures in such projects. 

8. Other purpose: use of energy 
information for other than compliance/ 
enforcement and benefit/action 
purposes, including, but not limited to, 
use of energy information for statistical 
purposes. 

9. Respondent: a person who 
originally submitted information in 
response to a survey, data collection 
form, or any other data gathering effort. 

10. Energy information collected or 
maintained by the EIA on the behalf of 
another component of the DOE: any 
energy information in the possession of 
the EIA which was either gathered by or 
submitted to the EIA at the specific 
request of the other component. 

11. Energy Information collected or 
maintained by the EIA on behalf of the 
FERC: any energy information in the 
possession of the EIA which was either 
gathered by or submitted to the Federal 
Power Commission (FPC) or the FERC 
and subsequently transferred to the ELA, 
or gathered by or submitted to the EIA 
at the specific request of the FERC. 

12. Component of the DOE: DOE 
principals (Secretary, Deputy Secretary, 
Under Secretary) and those DOE offices 
which report directly to the DOE 
principals, including the Special # 
Assistant, the Executive Assistant, the 
Assistant to the Secretary (Public 
Affairs), the Assistant to the Secretary 
(Legislative Affairs), the Assistant 


Secretaries, the Chairman of the Board 
of Contract Appeals, the Inspector 
General, the General Counsel, the 
Director of the Office of Hearings and 
Appeals, the Chief Financial Officer, the 
Director of the Office of Minority 
Impact, the Director of Energy Research, 
the Economic Regulatory Administrator, 
the Director of the Office of Consumer 
Affairs, the Director of the Office of 
Intergovernmental Affairs, and the DOE 
Regional Representatives. The Federal 
Energy Regulatory Commission is also 
considered to be a DOE component. 

13. State: the various States, the 
District of Columbia, the 
Commonwealth of Puerto Rico, or any 
territory or possession of the United 
States. 

Issued at Washington. D.C.. on September 
5 . 1980 . 

Charles W. Duncan, Jr., 

Secretary. 

(FR Doc 80-27859 Filed 9-9-80: 8:45 urn| 
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DEPARTMENT OF ENERGY 
Economic Regulatory Administration 
10CFR Part 211 
(Docket No. ERA-R-80-31) 

Puerto Rican Naphtha Entitlements 

agency: Economic Regulatory 
Administration, Department of Energy. 
action: Notice of proposed rulemaking 
and public hearing. 

summary: The Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) proposes alternative 
amendments to the Entitlements 
Program regulations, 10 CFR 5 211.67, 
modifying the entitlement benefit 
accorded naphtha imported into Puerto 
Rico and used as a petrochemical 
feedstock. ERA has tentatively 
determined that the proposed 
amendments are necessary because the 
current provisions of the naphtha 
entitlements program do not adequately 
equalize the cost of naphtha feedstocks 
of the Puerto Rico petrochemical 
producers, which are dependent on high- 
priced imported naphtha, with their U.S. 
mainland competitors, which have 
access to lower cost naphtha produced 
by domestic refiners. 
dates: Written comments by November 
10,1900, 4:30 p.m. Hearing date: San 
Juan, Puerto Rico, September 25,1980. 
Requests to speak at the hearing by 4:30 
p.m., September 18,1980. 
addresses: All written comments 
should be submitted to the Economic 
Regulatory Administration, Office of 
Public Hearing Management, Docket No. 
ERA-R-80-31, Department of Energy, 
Room 2313, 2000 M Street. N.W., 
Washington, D.C. 20461. Requests to 
speak at the public hearing should be 
submitted to; Energy Office, 

Government of Puerto Rico, Attn: Frank 
Irizarry, P.O. Box 41089, Minillas 
Station. Santurce, Puerto Rico 00940. Tel: 
AC 809/726-4740. 

Hearing location: Bureau of Budget 
Auditorium. Budget Building. Second 
Floor, Calle Tetuan, Comer of 
DELACRUZ, San Juan, Puerto Rico. 

FOR FURTHER INFORMATION CONTACT: 
Karen Walker, Hearing Procedures, 
Economic Regulatory Administration, 
Room B-210, 2000 M Street, N.W., 
Washington, D.C. 20461. (202) 653- 
3971. 

William L. Webb (Office of Public 
Information), Economic Regulatory 


Administration, Room B-110, 2000 M 
Street, NW., Washington, D.C. 20461. 
(202) 853-4055. 

Cynthia Ford (Hearing Procedures), 
Economic Regulatory Administration, 
Room B-210, 2000 M Street, NW., 
Washington, D.C. 20461. (202) 653- 
3971. 

David A. Welsh (Office of Petroleum 
Operations), Economic Regulatory 
Administration, Room 6212-A, 2000 M 
Street, NW., Washington, D.C. 20461. 
(202) 653-3475. 

John W. Glynn (Office of Regulatory 
Policy), Economic Regulatory 
Administration, Room 7202, 2000 M 
Street, NW., Washington, D.C. 20461. 
(202) 653-3274. 

William Funk or Christopher M. Was 
(Office of General Counsel), 
Department of Energy, Room 6A-127, 
1000 Independence Avenue. SW., 
Washington, D.C. 20585. (202) 252- 
6736 or 252-6744. 

SUPPLEMENTARY INFORMATION: 

I. Background 

II. Current Situation and Problem 

III. Proposed Amendments 

A. First Alternative Proposal 

B. Second Alternative Proposal 
C Third Alternative Proposal 

IV. Specific Comments Requested 

V. Procedural Requirements 

VI. Written Comment and Public Hearing 
Procedures 

I. Background 

The DOE Puerto Rican Naphtha 
Entitlements Program was adopted 
effective July 20,1976 and was designed: 

to alleviate the current competitive 
disadvantage of the Puerto Rican 
petrochemical industry by permitting Puerto 
Rican petrochemical producers to receive 
entitlement benefits for imported naphtha 
utilized as a feedstock. The intent of the 
proposal was to render the Puerto Rican 
petrochemical industry more competitive 
with other domestic petrochemical producers 
located on the mainland. 41 FR 30321 (July 23 , 
1976 ). 

The circumstances giving rise to this 
program are detailed in the preambles to 
the notice of proposed rulemaking (41FR 
21936, May 28,1976) and the final rule 
(excerpted above). Briefly, in the 1950‘s 
and 1960’s, the Government of Puerto 
Rico and the Federal Government 
instituted a series of economic 
incentives to encourage industrial 
development and. in particular, the 
development of refining and 
petrochemical industries, in Puerto Rico. 
For the petrochemical industry, the* 


program was premised on the 
availability of low-cost feedstock, 
particularly naphtha from Caribbean 
refineries, to provide a feedstock cost 
advantage over mainland petrochemical 
producers. Such a cost advantage was 
considered necessary to offset higher 
shipping and other costs (including 
necessary investments) associated with 
commencing operations in the relatively 
underdeveloped Puerto Rican economy. 
To ensure low-cost feedstocks for Puerto 
Rico, in 1965 the Federal Government 
exempted the Puerto Rican petroleum 
industry from the restrictions imposed 
by the Mandatory Oil Import Program 
on the use of then lower-cost crude oil 
and naphtha feedstocks. As a result of 
all these efforts the petrochemnical 
industry in Puerto Rico has grown to the 
extent that it now comprises an 
important segment of total domestic 
petrochemical capacity. 

The 1973 Arab oil embargo and the 
consequent increases in world crude 
prices dramatrically increased feedstock 
costs for the entire Puerto Rican 
petrochemical industry. While world 
prices were rising, however,‘the 
imposition of price controls on domestic 
crude oil production kept the overall 
feedstock costs of domestic firms much 
lower than those of Puerto Rican firms 
dependent on high-priced imports and 
placed these firms at a severe 
competitive disadvantage. 

Under the provisions of the Puerto 
Rican Naphtha Entitlements Program, by 
which the Federal Energy 
Administration (FEA) sought to alleviate 
this competitve disadvantage. Puerto 
Rican firms are eligible to receive an 
entitlement benefit for each barrel of 
naphtha imported for use as a 
petrochemical feedstock. The maximum 
value of the per barrel naphtha 
entitlement for any month cannot 
exceed the value of a single crude oil 
runs credit. 1 When world naphtha prices 
are such that Puerto Rican firms are not 
eligible for a full crude oil runs credit, 
the value of the naphtha entitlement is 
calculated by applying the ratio of the 
difference between the weighted 
average cost per barrel of imported 
naphtha reported by Puerto Rican 
petrochemical firms and the imputed 


1 A "runs credit" fora month is that fraction of an 
entitlement derived by multiplying the National 
Domestic Crude Oil Supply Ratio (DOSR) for that 
month, see § 211.62, by the price of an entitlement 
for that month. 
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cost of domestically-produced naphtha, 
divided by a modified crude oil runs 
credit (calculated by excluding the small 
refiner bias benefits under § 211.67(e) 
and the adjustment for residual fuel oil 
transported in foreign flag tankers for 
sale on the East Coast under 
§ 211.67(d)(4)). 

It is necessary to calculate an imputed 
cost for domestically-produced naphtha 
since most of it is used for gasoline 
production in the refineries where it is 
produced, and thus it would be difficult 
to obtain a representative sample of 
arm's length sales on which to base an 
accurated domestic price. The imputed 
cost of domestic naphtha is calculated 
by applying a factor of 108 percent to 
the weighted averagfe cost per barrel of 
crude oil for all domestic refiners in a 
month. The factor represents a naphtha- 
to-crude oil price ratio and is premised 
upon the existence of a parallel 
relationship between uncontrolled world 
market prices for naphtha (based on 
Rotterdam postings) and crude oil costs 
(based on estimated delevered costs of 
crude oil to Rotterdam). The current 
factor, which has been in use since 
December 1977, was derived by 
comparing Rotterdam naphtha postings 
with the estimated delivered cost of a 
mix of crude oils to Rotterdam during 
the first six months of 1977. See 42 FR 
61853 (December 7,1977).* 

II. Current Situation and Problem 

For more than a year the Puerto Rican 
Naphtha Entitlements Program has not 
been able to equalize the cost of 
naphtha feedstocks of the Puerto Rican 
petrochemical producers with their U.S. 
mainland competitors. One principal 
reason for the Program's recent 
ineffectiveness is that imported naphtha 
prices no longer track world market 
crude oil prices, which historically had 
been the case. Starting with the second 
quarter of 1970, imported naphtha prices 
have fluctuated disproportionately in 
comparison with crude oil prices. In this 
period, increases in the price for 
imported naphtha have been more rapid 
and steeper than crude oil price 
increases. These market conditions 


’When the Naphtha Entitlements Program was 
originally adopted the factor was 120 percent. FEA 
determined in the December 1977 rulemaking that 
this factor was too high and that, as a result of the 
discrepancy of the 120 percent factor and the 
naphtha-to-crude oil price ratio for the first eight 
months of 1977, Puerto Rican petrochemical 
producers were not receiving sufficient entitlement 
value for the naphtha they imported, thus creating a 
relative competitive disadvantage for them 
compared with mainland firms. 


suggest that the underlying premise of 
the Puerto Rican Naphtha Entitlements 
Program that a constant relationship 
exists between naphtha prices and 
crude oil prices may no longer be valid. 

There are several factors that have 
contributed to the extreme volatility of 
the world market for naphtha. These 
factors include: increased demand for 
petrochemical and light-end petroleum 
products (prior to 1980); the heavy 
reliance of European refiners, which 
lack the facilities to use lower quality 
crudes, on naphtha as a feedstock: a 
relative scarcity of light crude oils with 
high naphtha yields; and a low demand 
for residual fuel oil, which is often 
produced with naphtha from crude oil. 
Finally, higher prices for high quality 
crude oils also appear to have 
contributed to higher prices for naphtha, 
a high quality feedstock. 

The following table sets forth the 
naphtha-to-crude oil price ratios from 
January 1978 through May 1980, using 
the weighted average contract price of 
the six largest importers of crude oil into 
the Rotterdam area and the average 
tanker naphtha price during this time 
period. The data demonstrate the lack of 
any constant relationship between 
naphtha and crude oil prices over the 
past two years that would have 
provided a reliable basis for calculating 
an imputed valued for domestic 
naphtha. 

Comparison of Rotterdam Naphtha/Crude 
Oil Price Ratios 


Month and year 

Dotfans per barrel 

NaptV Crude 

fra* OS mer* 

Naph¬ 

tha/ 

crude 

ratio 

1978 




January. 

13.81 

13.42 

103 

February. . .. 

14.12 

13.35 

1.06 

Maroh... 

14 64 

1337 

109 

ApriL. 

14.90 

1337 

1.11 

May. .. 

14.40 

13.37 

1.08 

Juoe... 

14.99 

1334 

1 12 

July.—...— 

>*17 

>3.66 

1.18 

August. 

1787 

13 60 

129 

September_ 

1800 

13 68 

132 

October.......-... 

>9 35 

1388 

1 38 

November___ 

21.77 

1371 

159 

December_.._ 

20.56 

13 70 

150 

1979 




January...—. 

22.75 

14 35 

159 

February- 

3322 

14.81 

218 

March. 

30 13 

14 79 

2.04 

April.„... 

29 66 

1725 

1.72 

May- 

34.07 

17 98 

189 

June. 

38 51 

20 00 

193 

July.-.... 

39.48 

21 74 

182 

August. 

38 45 

2184 

1.76 

September -.—.. . 

40.62 

2122 

t.9t 

October. 

38 46 

22 28 

1.73 

November___ 

4224 

26.23 

181 

December. 

4*11 

27 75 

163 

1980 




January-- 

4374 

29 13 

1.50 

February____ 

39 54 

3032 

1.30 


Comparison of Rotterdam Naphtha/Crude 
Oil Price Ratios— Continued 


Month and year 

Dollars per bane! 

Naph- Crude 

tha 1 oSrno* 

Naph¬ 

tha/ 

crude 

ratio 

March.. 

38.08 

30.36 

129 

April..„.„„ 

38.65 

31.72 

1-22 

May... 

4236 

32 31 

1.31 




1 Average tanker price, using 875 barrel per metric ton 

conversion (actor. (Source: Platts Oil gram.} 

* Estimated weighted average contract price of *1* largest 
sources of imported crudes, including transportation costs. 
(Source: Oil & Energy Trends, Energy Economics Reveurch 
limited and Platts Ollgram.) 


The disproportionately rapid rise in 
imported naphtha prices and resulting 
deterioration of a relatively stable 
naptha/crade oil price ratio have had 
two principal impacts on the operation 
of the existing Puerto Rican Naptha 
Entitlements Program. First, as 
evidenced by the market data set forth 
in the table above, the current 108 
percent naphtha/crude oil price ratio 
factor does not reflect the increased 
value of naphtha compared with crude 
oil. Therefore, the current methodology 
for calculating an imputed domestic 
naphtha cost based on application of a 
naphtha/crude oil price ratio may no 
longer yield a reasonable market value 
for domestic naphtha because it does 
not account for changed market 
conditions. This in turn affects the 
determination of the appropriate 
naphtha entitlement value. 

Second, and perhaps even more 
significant from the standpoint of 
equalizing the feedstock costs of Puerto 
Rican petrochemical firms, as the price 
of imported naphtha has risen 
disproportionately to increases in the 
weighted average cost per barrel of 
uncontrolled crude oil, the limitation on 
the value of the naptha entitlement 
benefit to a single runs credit is no 
longer adequate. The dramatic increases 
in prices for imported naphtha have 
caused the difference between the cost 
of naphtha feedstocks imported into 
Puerto Rico and the imputed cost of 
domestic naphtha to exceed the value of 
a single runs credit. The single runs 
credit limitation on the imported 
naphtha entitlement benefit prevents 
equalization of costs to the extent that 
the cost differentia) between imported 
and domestic naphtha exceeds the runs 
credit. When the single runs credit "cap" 
was adopted, it was not anticipated that 
the price of naphtha would increase 
disproportionately to crude oil prices. 
Thus, while the single runs credit 
limitation was reaasonable when 
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naptha prices tracked crude oil prices, it 
no longer appears to be reasonable in 
light of market conditions over the last 
two years. 

As a result of the inability of the 
existing Program to respond to the 
changed market conditions, the 
objective of eliminating the naphtha 
feedstock cost disadvantage suffered by 
Puerto Rican petrochemical producers is 
not being achieved. Specifically, as 


prices for imported naphtha feedstocks 
have skyrocketed, Puerto Rican 
petrochemical firms have been left, after 
entitlements, with significantly higher 
feedstock costs than their mainland 
competitors. The data in the following 
table reflect the failure of the existing 
Entitlements Program to equalize the 
cost of naphtha feedstock imported into 
Puerto Rico with the imputed cost of 
domestic naphtha: 


Post-Entitlements Position of Puerto Rican Petrochemical Industry 


Existing Weighted Crude o« 

Weighted method average cost Naphtha entitlement 
average imputed of naphtha cost value Under 

crude o4 domestic imported differential limitation eouafczation 
costs naphtha Puerto Rico (runs credit) 


197S: 


January.. .. 

12.12 

13.10 

14.81 

1.71 

207 


February_—_,_-_ 

12.19 

13.17 

1463 

1.48 

1.95 _ 


March___ 

12.23 

13.21 

14.66 

1.45 

1.91 , 


Apm. 

1220 

1318 

15.11 

1.93 

182 

0.11 

May .. 

1235 

13.34 

15.66 

2.31 

1.63 

.68 

JUft#.— 

1248 

13.48 

15.52 

2.04 

1.56 

.48 

July--- 

1245 

1345 

15.33 

1 88 

1.50 

38 

August. 

1246 

1348 

16.06 

2.62 

1.33 

129 

September. 

12.57 

13.58 

1656 

296 

1.42 

1.56 

October... 

1262 

13.63 

17.38 

3.75 

144 

2.31 

November _.__ 

1270 

13.78 

18 17 

439 

1.35 

3.04 

December. 

1293 

13.98 

19.94 

5.98 

1.27 

4.71 

1979: 







January...-,.-_ 

13.11 

14.16 

10.87 

5.51 

1.56 

3.96 

February. 

13.42 

14.49 

21.83 

7.34 

1.67 

5.67 

March. 

13.70 

14.80 

23 28 

8.48 

1.79 

669 

April...— 

1452 

15.68 

28 90 

13.22 

2.07 

11.15 

May..— ——.. 

15.40 

16.63 

28.17 

11.54 

2 44 

9.10 

June. 

17.00 

1838 

33 44 

15.08 

3.01 

12.07 

July. 

18.58 

20.07 

34.36 

1429 

3.54 

10.75 

August___ 

19.75 

21.33 

36 17 

15.38 

3.78 

11.60 

September___— 

20.14 

21.75 

35.52 

13.77 

3.91 

988 

October. 

20.68 

2233 

35 93 

1360 

4.00 

960 

November.—...... 

22.04 

23.80 

38.21 

14.41 

439 

10.02 

December. 

23.63 

25.52 

39.20 

13.68 

4.70 

8.90 

1980; 







January____ 

2481 

26.79 

4384 

17.05 

5.28 

11.77 

February.--.-.__..... 

26.11 

2& 20 

4261 

14.41 

5 13 

928 

March. 

26 88 

29.03 

39.96 

10.95 

5.05 

5.90 

Apnl___ 

27.09 

29.26 

39.15 

9.89 

509 

4.80 

May-- 

27.85 

30.08 

39 06 

9.00 

6.22 

2.78 


The inability of the Program to 
respond to changed market conditions 
and the resulting “under-equalization” 
of Puerto Rican imported naphtha 
feedstock costs jeopardizes the 
competitive viability of the Puerto Rican 
petrochemical industry. The Puerto 
Rican petrochemical industry maintains 
that if no regulatory changes are made 
to equalize their naphtha feedstock 
costs with those operating on the 
mainland, they will eventually be forced 
either to curtail their operations or incur 
significant operating losses. Although it 
appears that there is some movement 
back to a more normal naphtha/crude 
oil price relationship during the past few 
months, this may be only a temporary 
trend as a result of the combination of 
current high petroleum stock levels and 
economic recession. As a result, ERA 


tentatively concludes that it is necessary 
to amend the Puerto Rican Naphtha 
Entitlements Program to incorporate a 
mechanism that is more responsive to 
changed market conditions and that will 
alleviate the feedstock cost 
disadvantage experienced by the Puerto 
Rican firms. 

III. Proposed Amendments 

The proposed amendments to the 
Puerto Rican Naphtha Entitlements 
Program are intended to achieve the 
following objectives: 

1. The amendments should reduce the 
existing competitive disadvantage 
suffered by the Puerto Rican 
petrochemical industry as a result of its 
reliance on higher-cost imported 
naphtha feedstocks by more nearly 
equalizing their naphtha feedstock costs 


with those of mainland petrochemical 
producers. An amendment to the 
regulations which achieves this 
objective will promote the goal 
expressed in section 4(b)(1)(D) of the 
Emergency Petroleum Allocation Act of 
1973, as amended, of preserving 
competition in the petrochemical 
industry. 

2. The amendments to the regulations 
should not overcorrect for the 
competitive disadvantage which exists 
and result in subsidization of the 
acquisition of unreasonably high-priced 
imported naphtha feedstocks by Puerto 
Rican petrochemical firms. The 
amendments should encourage the 
Puerto Rican petrochemical industry to 
seek the most compefttively priced 
imported naphtha supplies. 

3. The amendments should be 
responsive to future fluctuation in the 
markets for naphtha and the products 
produced from naphtha. 

4. The amendments should be 
straightforward and reflect industry 
practice to the maximum extent 
possible. 

We propose three alternative 
amendments to the existing Puerto 
Rican Naphtha Entitlements Program in 
order to achieve these objectives. 

A. First Alternative Proposal 

The first alternative proposal would 
calculate an imputed cost of domestic 
naphtha on the basis of the value of 
naphtha used by domestic refiners in 
gasoline production, determined by a 
formula derived by DOE. The value of 
naphtha used in gasoline production 
was chosen as the basis for imputing a 
cost of domestic naphtha because most 
domestic naphtha is used by refiners in 
the production of motor gasoline. As 
discussed in greater detail in the 
accompanying Draft Regulatory 
Analysis, approximately 85 percent of 
all domestically produced naphtha is 
used in the refinery to make petroleum 
products. The remaining 15 percent of 
domestic naphtha production is used as 
petrochemical feedstocks or for SNG 
feedstock. Of the refinery uses, about 80 
percent of domestic naphtha production 
enters the gasoline pool directly or 
through octane upgrading. 

The costs associated with processing 
naphtha into gasoline thus provide a 
basis for imputing a price of naphtha 
used as a petrochemical feedstock. Our 
preliminary analysis indicates that 
refiners make refinery yield decisions in 
order to maximize the profitability of 
their refinery operations. A refiner will 
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decide between utilizing its naphtha for 
the alternative uses of motor gasoline 
production or petrochemicals based on 
the prevailing market conditions. In the 
case of a petrochemical plant associated 
with a refinery, a refiner compares the 
profits it can receive for naphtha if it is 
reformed and blended to produce 
gasoline with the profits realized if it is 
routed to downstream petrochemical 
operations. The price which a refiner 
can obtain for gasoline, less 
downstream naphtha processing costs 
and a reasonable return on investment, 
can be imputed to be the cost of naphtha 
used as petrochemical feedstock. 

Naphtha prices historically have been 
closely related to the wholesale price of 
gasoline in uncontrolled world markets. 
As discussed in greater detail in the 
Draft Regulatory Analysis, the ratio of 
naphtha to regular motor gasoline prices 
in the Rotterdam market has remained 
remarkably constant, even during the 
recent period of volatility in the naphtha 
market when the naphtha/crude oil 
price ratio fluctuated considerably. 
Accordingly, we believe that our 
proposal to impute a cost for domestic 
naphtha based on its value as a 
component in gasoline production will 
yield a more accurate estimate of its 
market value. We also believe the 
proposal will be more flexible than the 
current regulations in responding to 
changed market conditions in the future. 

For purposes of determining the value 
of a naphtha entitlement, we have 
derived a formula for imputing a cost of 
domestic naphtha based on the 
wholesale price of unleaded regular 
gasoline. The wholesale price of 
unleaded regular gasoline was selected 
as the reference product because a large 
percentage of processed naphtha is used 
in its production and it represents an 
increasing share of the motor gasoline 
market 

The assumptions and methodology 
used to derive the formula are discussed 
in detail in the Draft Regulatory 
Analysis. The basic methodology and 
major assumptions are briefly 
summarized here. 

To establish the cost of naphtha used 
to produce unleaded regular gasoline, 
we analyzed production costs and 
revenues for a hypothetical plant which 
produces unleaded gasoline by 
hydrotreating and catalytically 
reforming 20,000 barrels per day (B/D) 
of naphtha. The output of these 
processes is 16,000 B/D of reformate, 
which is then blended with 4.966 B/D of 
additional naphtha to produce 20,966 
B/D of unlead gasoline, in the process. 


2,840 B/D of refinery gas byproduct is 
produced (primarily hydrogen and LPG), 
which may be used for refinery fuel and 
credited at a cost for fuel oil equivalent 
(FOE). We believe the equivalent fuel oil 
is No. 6 fuel oil having 0.8-1.0 percent 
sulfur content. 

The total processing cost (assuming a 
90 percent operating factor) is estimated 
at $1.99 per barrel of naphtha input, 
consisting of $1.29 per barrel of naphtha 
feedstock for operating costs and $0.70 
per barrel of naphtha for capital 
recovery. For purposes of this analysis, 
a reasonable return on investment was 
determined to be a 15 percent 
discounted cash flow of return for 16 
years on an initial $20.14 million 


investment in January 1979 dollars. 

Total cost of the naphtha that is 
processed and blended to produce 
gasoline, total processing costs, and a 
reasonable return on investment should 
equal total revenues or the average 
wholesale price of unleaded regular 
gasoline plus the fuel oil equivalent 
value of the refinery gas byproducts. 
Dividing each of the terms of the 
equation by the ratio of barrels 
associated with the particular cost or 
revenue to barrels of unleaded gasoline 
produced yields a value per barrel of 
gasoline production. The balance of 
costs and revenues per barrel of 
gasoline production is summarized in 
the following table: 


Imputed Price of Naphtha 


Term 

Rate 

Unit pnee 
or cost 

Value per 
barrel o( 
gasoline 
produced 

Costs: 

1 Naphtha (20.000 bbte. lor hydrotreating and reforming, and 4.966 btta lor 
blending) 

24.966 

20.966 

INP 

$1.19 INP 

Z Total processing cost . . . . 

20.000 

Si. 09 

St 90 

Revenues or credos. 

1. Unleaded regular gasoline.. .. 

20.966 

1 

UNL 

UNL 

2. Refinery gas byproducts (at FOE).....- 

2,840 

FOE 

S. 136 FOE 


20.966 




’Dollars per barrel ^ 

INP - Imputed wholesale naphtha price. 

UNL- Average wholesale unleaded regular gasoline price based on data reported by refiners to DOE. 

FOE-Wholesale price of equivalent residual fuel o* (No 6 fuel o«L 0.3-T O percent sulfur) as reported to DOE. 


Setting total costs (including return on 
investment) equal to total revenues and 
solving for the imputed naphtha price, 
the following formula for the imputed 
price per barrel of naphtha used in 
gasoline production is obtained: 

UNL+(0.136) FOE-1-90 

IMP*: - 

1.10 

Where: 

INP=Imputed wholesale naphtha price ($/ 
Bbl.). 

UNL=Average wholesale unleaded regular 
gasoline price reported to DOE ($/Bbl.). 
FOE= Wholesale price of equivalent residual 
fuel oil (No. 6 fuel oil, 0.3-1% sulfur) 
reported to DOE. 

An imputed cost of domestic naphtha 
pursuant to the formula would be 
calculated on a monthly basis beginning 
with October 1980. in making the 
calculation, DOE would calculate a 
national weighted average wholesale 
price of unleaded regular gasoline and 
No. 6 fuel oil (0.3-1.0 percent sulfur 
content) based on data reported by 


refiners to DOE on form FEA-P302-M-1, 
Petroleum Industry Monthly Report for 
Product Prices. 

There may be delays in obtaining 
reliable pricing data needed for the 
computations required under the 
formula. ERA intends to use the most 
recent final pricing data reported by 
refiners to DOE for each month. 

Finally, we also propose to increase 
the limitation on the maximum value of 
the naphtha entitlement benefit to twice 
the runs credit. When world naphtha 
prices are such that Puerto Rican 
petrochemical firms are not eligible for 
the double runs credit the ratio 
proposed to be used to calculate the 
value of a naphtha entitlement is revised 
so that it is based on the actual crude oil 
runs credit (as opposed to the modified 
runs credit used in the current reduction 
factor which excludes the small refiner 
bias benefits and the adjustment for 
residual fuel oil transported in foreign 
flag tankers for sale on the East Coast). 
We believe the elimination of the 
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modified runs credit will simplify the 
regulations. 

We believe that the increase in the 
cap is necessary to take into account the 
significant feedstock cost disadvantage 
suffered by Puerto Rican petrochemical 
firms as a result of the dramatic and 
disproportionate increases in prices for 
imported naphtha. By increasing the 
entitlement “cap," the Entitlements 
Program will be able to operate more 
effectively to make an appropriate 
adjustement while prices for imported 
naphtha remain disproportionately high. 
In the event that prices for imported 
naphtha feedstocks decrease so that the 
price differential between imported 
naphtha and domestic naphtha is less 
than the double runs credit, the naphtha 
entitlement benefit will be no more than 
that differential. However, we have not 
proposed to eliminate the “cap" on the 
maximum naphtha entitlement value 
because we do not want to isolate 
Puerto Rican petrochemical producers 
from the marketplace or to reduce their 
incentives to seek the lowest priced 
naphtha supplies. 

B. Second Alternative Proposal 

The second alternative, which is a 
variation of the first alternative, is 
designed to simplify the monthly 
calculation of an imputed cost of 
domestic naphtha by reducing the 
variables involved. 

A monthly imputed cost of domestic 
naphtha would be obtained by 
subtracting a fixed adjustment from the 
wholesale price of unleaded gasoline. 
The fixed adjustment would be 
determined in the following manner. 
First, the imputed cost of domestic 
naphtha during the most recent 12 
month period for which data are 
available would be calculated using the 
formula derived by DOE that is 
discussed in the first alternative 
proposal. Next, the imputed domestic 
naphtha cost would be compared with 
the wholesale price of unleaded regular 
gasoline over the same 12 month period 
to establish an average cost differential. 
The average cost differential calculated 
for this period of reference would 
become the per barrel fixed adjustment. 
It would be subtracted from the monthly 
weighted average wholesale price for 
unleaded regular gasoline to obtain the 
imputed cost of domestic naphtha. Since 
by the time a final rule is promulgated 
less than a year will remain before the 
expiration of the President’s authority to 
impose allocation and price controls, it 
is anticipated that the fixed adjustment, 
once established, will remain unchanged 
for the duration of the Program. 


For example, if the 12 month period 
from May 1979 to April 1980 is used as 
the reference period under this second 


Thus, if this 12 month period were 
selected as the reference period, the 
average per barrel cost differential 
would be $4.31. This fixed adjustment 
would be a constant factor subtracted 
from the average of monthly reported 
wholesale prices of unleaded regular 
gasoline to obtain the imputed cost of 
domestic naphtha. 

We intend to use the most recent 12 
month period for which final unleaded 
gasoline and fuel oil wholesale price 
data are available at the time of 
promulgation of a final rule as the 
reference period for calculating the fixed 
adjustment. However, we solicit 
comments concerning an appropriate 
reference period to be used to calculate 
the fixed adjustment. We also solicit 
comments concerning whether this fixed 
adjustment, once established, should 
remain constant for the duration of 
controls or whether it should be updated 
periodically and, if so, on what basis. 

C. Third Alternative Proposal 

An alternative to calculating an 
imputed cost of domestic naphtha on the 
basis of its value as a component in 
gasoline production is to retain the 
current method of calculation on the 
basis of a naphtha/crude oil price ratio, 
while doubling the crude oil entitlement 
cap on the value of a naphtha 
entitlement. An imputed cost of 
domestic naphtha would continue to be 
calculated by applying a factor of 108 
percent to the weighted average cost per 
barrel of crude oil for all domestic 
refiners in a given month. Consistent 


alternative proposal, the calculations to 
arrive at the fixed adjustment are 
reflected in the following table: 


with the other proposed alternatives, the 
limitation on the value of the naphtha 
entitlement would be increased to a 
maximum of twice the value of a crude 
oil entitlement. 

We solicit comments, however, 
concerning (1) whether we should retain 
the naphtha/crude oil price ratio 
methodology for arriving at an imputed 
price for domestic naphtha, and (2) if we 
do, whether the current 108 percent 
factor should be revised in light of 
changed market conditions and, if so, 
what is the appropriate basis for 
revising the factor. 

IV. Specific Comments Requested 

We invite comments on the following 
matters in connection with the 
amendments proposed in this 
rulemaking. 

1. Should we adopt the proposed 
methodology for calculating an imputed 
cost for domestic naphtha based on its 
value as a component in gasoline 
production, in light of the opposition 
expressed to a similar approach 
proposed in the prior Puerto Rican 
Naphtha Entitlements rulemaking which 
amended the naphtha/crude oil price 
ratio factor applied under the current 
regulations? See 42 FR 61853 (December 
7,1977). In that rulemaking, a method of 
imputing the cost of domestically 
produced naphtha by “determining the 
value of naphtha as a feedstock for 
gasoline by subtracting from an 
appropriate price for gasoline the cost of 
reforming naphtha into gasoline” was 
rejected because: 


Calculation of Fixed Adjustment by Comparison of Unleaded Regular Gasoline/Naphtha Values 




Wholesale 
price of 
unleaded 
regular gaso¬ 
line (dollars 
per barrel 

Imputed cost 
of naphtha 1 _ 

Cost differential 

(dollars 
.per barrel) 

Dollars 
per barrel 

Cents per 
gallon 

Month: 






May 1979. 


$24.82 

$21.06 

$3 76 

8.95 

June 1979. 


. 27.05 

* 23.20 

3.85 

917 

July 1979. 


. 27.89 

2427 

3.62 

6 62 

August 1979. 


30.74 

26 46 

4.28 

10.19 

September 1979. 


. 30.74 

26.64 

4.10 

9.76 

October 1979_ 


.—. 31.42 

27.43 

3.99 

950 

November 1979. 


. 32.47 

28.44 

4.03 

9.60 

December 1979_ 

.— 

- 33.52 

29.52 

4.00 

9.52 

January 1980. 


. 35.49 

31.22 

4.27 

10.17 

February 1960. 


. 38.05 

33.33 

4.72 

11 24 

March 1980_ 

~ 1 -_ 

rr . 39.31 

34.04 

5.27 

12.55 

April 1980. 


. 41.39 

35.50 

5.69 

14.02 

Averaoe cost differential. 



4.31 

10.27 






1 Calculated on a monthly basis using the formula set forth in the First Alternative Proposal. 
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The majority of comments expressed the 
view that it would be difficult to impute the 
cost of domestically produced naphtha by 
determining the value of naphtha as a 
gasoline feedstock because of the variation in 
refining and reforming costs among refiners, 
the problem of deciding what would 
constitute an appropriate return on 
investment for reforming capacity, and the 
administrative complexity of such a 
methodology. 

We solicit comments concerning 
whether those criticisms are still valid 
today, or whether the specific formula 
which we have proposed in this 
rulemaking will yield a more accurate 
estimation of the value of domestic 
naphtha, in light of the changed market 
conditions which exist today? 

2. We solicit comments concerning the 
validity of the underlying assumptions 
concerning the costs and credits 
involved in hydrotreating, reforming and 
blending naphtha into unleaded gasoline 
relied on to arrive at the proposed 
formula for an imputed price of domestic 
naphtha, including plant size, capital 
investment costs, operating costs, the 
value of by-product hydrogen and light 
hydrocarbons, and the plant efficiency 
and output factors applicable to the 
naphtha reforming process. 

3. Does an adequate market for sales 
of domestic naphtha (most of which is 
not sold in the marketplace but used for 
gasoline production in the refineries 
where it is produced) exist on the basis 
of which a value can be assigned for 
purposes of determining the value of a 
naphtha entitlement? 

4. Has the decision to reimpose U.S. 
Customs Duties and the decision to 
continue the suspension of Mandatory 
Oil Import Program fees on imports for 
six months as of July 1,1980, adversely 
affected the Puerto Rican refining and 
petrochemical industries or 
disproportionately affected Puerto Rican 
end-users relative to continental U.S. 
firms or end-users? 

5. What would be the impact of the 
alternative proposals on the world price 
of naphtha? 

V. Procedural Requirements 

A. Section 404 of the DOE Act 

Pursuant to the requirements of 
Section 404(a) of the Department of 
Energy Organization Act (the DOE Act), 
we have referred this proposed rule to 
the Federal Energy Regulatory 
Commission for a determination 
whether the proposed rule would 
significantly affect any matter within the 
Commission’s jurisdiction. The 
Commission will have until the close of 
the public comment period to make this 
determination. 


B. Section 7 of the FEA Act and NEPA 
Considerations 

Pursuant to section 7(a) of the Federal 
Energy Administration Act of 1974 (15 
U.S.C. 787 et seq.. Pub. L. No. 93-275, as 
amended), the requirements of which 
remain in effect under section 501(a) of 
the DOE Act, the delegate of the 
Secretary of Energy shall, before 
promulgating proposed rules, 
regulations, or policies affecting the 
quality of the environment, provide a 
period of not less than five working days 
during which the Administrator of the 
Environmental Protection Agency (EPA) 
may provide written comments 
concerning the impact of such rules, 
regulations, or policies on the quality of 
the environment. Such comments shall 
be published together with publication 
of notice of the proposed action. 

A copy of the notice was sent to the 
EPA Administrator. The Administrator 
indicated that he does not foresee these 
actions having an unfavorable impact on 
the quality of the environment as related 
to the duties and responsibilities of the 
EPA. 

The Assistant Secretary for 
Environment has determined, after 
consultation with the Office of the 
General Counsel, that these 
amendments would not significantly 
affect the quality of the human 
environment within the meaning of the 
National Environmental Policy Act 
(NEPA, 42 U.S.C. 4321 et seq.). 

Therefore, neither an environmental 
assessment nor an environmental 
impact statement will be necessary. 

Executive Order 12044 

In accordance with Executive Order 
No. 12044 “Improving Government 
Regulations” (43 FR 12661, March 24, 

1978) and DOE’s implementing Order 
2030.1, “Procedures for the Development 
and Analysis of Regulations, Standards, 
and Guidelines” (44 FR 1032, January 3, 

1979) . a Draft Regulatory Analysis has 
been prepared which examines the 
impacts of the proposals set forth above. 
A summary of the Draft Regulatory 
Analysis is attached as an appendix to 
this notice. Copies of the entire Draft 
Regulatory Analysis are available for 
public inspection at Room B-110 of the 
Economic Regulatory Administration, 
2000 M Street, N.W., Washington, D.C. 
20461. Copies may be picked up in 
person between the hours of 8:00 a.m. 
and 4:30 p.m. weekdays. Monday thru 
Friday. Copies may also be mailed to 
interested parties upon request to the 
above office. 

You are invited to provide comments 
on the Draft Regulatory Analysis at the 
same time you submit comments on the 


proposed rule. The comments will be 
taken into account before the 
preparation of a Final Regulatory 
Analysis or any final rule that may be 
adopted. 

VI. Written Comments and Public 
Hearings Procedure 

A. Written Comments 

You are invited to participate in this 
proceeding by submitting data, views or 
arguments with respect to the matters 
set forth in this notice. All comments 
should be submitted by 4:30 p.m., E.S.T., 
on the date set forth in the “Dates” 
section of this notice. Comments should 
be submitted to the appropriate address 
indicated in the “Addresses” section of 
this preamble and should be identified 
on the outside envelope and on 
documents submitted with the 
designation “Puerto Rican Naphtha 
Entitlements,” Docket No. ERA-R-80—. 
Ten copies should be submitted. All 
comments received by the ERA will be 
available for public inspection in the 
DOE Freedom of Information Office, 
Room GA-152, Forrestal Building, 1000 
Independence Avenue. S.W., 
Washington, D.C., and in the ERA Office 
of Public Information, Room B-110, 2000 
M Street, NW., Washington, D.C. 
between the hours of 8:00 a.m. and 4:30 
p.m., Monday through Friday. 

Any information or data submitted 
which you consider to be confidential 
must be so identified and submitted in 
writing, one copy only. We reserve the 
right to determine the confidential status 
of the information or data and to treat it 
according to our determination. 

B. Public Hearing 

1 . Procedure for request to make oral 
presentation. The time and place for the 
hearing is indicated in the “Dates” and 
“Addresses” sections of this preamble. 

If necessary to present all testimony, the 
hearing will resume at 9:30 a.m. on the 
next business day following the first day 
of each hearing. 

You may make a written request for 
an opportunity to make an oral 
presentation at the hearing. The 
requests should contain a telephone 
number where you may be contacted 
during the day before the particular 
hearing at which you will speak. 

If you are selected to be heard at the 
San Juan hearing, we will notify you 
before 4:30 p.m., September 22,1980. 

You will be required to submit 100 
copies of your statement on the morning 
of the hearing at the hearing location. 

2. Conduct of the hearing. We reserve 
the right to select the persons to be 
heard at the hearing, to schedule their 
respective presentations, and to 
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establish the procedures governing the 
conduct of the hearing. The length of 
each presentation may be limited, based 
upon the numbers of persons requesting 
to be heard. 

An ERA official will be designated to 
preside at the hearing. These will not be 
judicial or evidentiary type hearings. 
Questions may be asked only by those 
conducting the hearing. At the 
conclusion of all initial oral statements, 
each person who has made an oral 
statement will be given the opportunity, 
if he or she so desires, to make a 
rebuttal statement. The rebuttal 
statements will be given in the order in 
which the initial statements have been 
made and will be subject to time 
limitatioins. 

You may also submit questions to be 
asked by the presiding officer of any 
person making a statement at the 
hearing to the address indicated above 
for requests to speak before 4:30 p.m. on 
the day before the hearing. If you wish 
to ask a question at the hearing, you 
may submit the question, in writing, to 
the presiding officer. The ERA or, if the 
question is submitted at the hearing, the 
presiding officer will determine whether 
the question is relevant, and whether 
time limitations permit it to be presented 
for answer. 

Any further procedural rules needed 
for the proper conduct of the hearing 
will be announced by the presiding 
officer. 

A transcript of the hearing will be 
made. The entire record of the hearing, 
including the transcript, will be retained 
by the ERA and made available for 
inspection in the DOE Freedom of 
Information Office, Room GA-152. 
Forrestal Building. 1000 Independence 
Avenue, SW.. Washington, D.C.. and in 
the ERA Office of Public Information, 
Room B-110, 2000 M Street. NW„ 
Washington, D.C., between the hours of 
8:00 a.m. and 4:30 p.m., Monday through 
Friday. You may purchase a copy of the 
transcript from the reporter. 

(Emergency Petroleum Allocation Act of 1973, 
15 U.S.C. 751 et seq.. Pub. L 93-159, as 
amended. Pub. L 93-511, Pub. L. 94-99. Pub. 

L 94-133. Pub. L 94-163, and Pub. L 94-385; 
Federal Energy Administration Act of 1974, 

15 U.S.C 787 et seq,. Pub. L 93-275, as 
amended. Pub. L. 94-332, Pub. L. 94-385. Pub. 

L 95-70, and Pub. L 95-91; Energy Policy and 
Conservation Act. 42 U.S.C. 6201 et seq.. Pub. 

L. 94-163. as amended. Pub. L 94-385, and 
Pub. L 95-70; Department of Energy 
Organization Act. 42 U.S.C. 7101 et seq.. Pub. 

L 95-91; E.0.11790. 39 FR 23185: E.0.12009, 

42 FR 46267) 

In consideration of the foregoing. Part 
211 of Chapter II. Title 10 of the Code of 
Federal Regulations, is proposed to be 
amended as set forth below. 


Issued in Washington. D.C.. August 28. 
1980. 

Hazel R. Rollins, 

Administrator, Economic Regulatory 
Administration. 

First Alternative Proposal—Monthly 
Calculation of an Imputed Cost of 
Domestic Naphtha Using Production 
Costs and Revenues Formula for 
Reforming and Blending Naphtha Into 
Unleaded Gasoline 

10 CFR Part 211 is amended as 
follows; 

1. Subparagraph 211.67(d)(5) is 
amended by revising subdivision (i), 
deleting former subdivision (iii), revising 
and renumbering former subdivision 
(iv), deleting former subdivision (v), and 
renumbering former subdivision (vi) to 
read a9 follows: 

§ 211.67 Allocation of domestic crude oil. 

« * • * * 

(d) Adjustments to volume of crude oil 
runs to stills . 

***** 

(5)(i) The volume of a refiner’s crude 
oil runs to stills in a particular month for 
purposes of the calculations in 
subparagraph (1) of paragraph (a) of this 
section and the calculations for the 
national domestic crude oil supply ratio 
shall include the number of barrels of 
naphthas which are imported into 
Puerto Rico (other than imports from the 
U.S. Virgin Islands and other than 
naphthas imported into Puerto Rico 
which are acquired pursuant to an 
exchange or similar matching purchase 
and sale transaction for naphthas 
produced by a refinery located in the 
United States) and are utilized in that 
month as a petrochemical feedstock at a 
petrochemical plant owned or operated 
by that refiner in Puerto Rico, as 
reduced in subdivision (ii) of this 
subparagraph. The number of eligible 
barrels of naphthas for a particular 
month further shall be multiplied by a 
fraction the numerator of which is equal 
to the weighted average per barrel cost 
of all naphthas imported into Puerto 
Rico for that month as to which 
entitlement issuances are sought less the 
imputed per barrel cost of domestically 
produced naphthas for that month, and 
the denominator of which is the 
entitlement value for a barrerl of crude 
oil included in the volume of a refiner’s 
crude oil runs to stills for that month, in 
no case shall the fraction exceed two 
(2.0). For purposes of this subdivision 
(5)(i). the imputed per barrel cost of 
domestically produced naphthas for a 
particular month, commencing with 
October, 1980, shall be calculated by the 
application of the following formula: 


where: 

INP=Imputed wholesale naphtha price ($/ 
Bbl.J 

UNL=National average wholesale unleaded 
regular gasoline price reported to DOE 
(S/Bbl.) 

FOE=National average wholesale price of 
reBidual fuel oil (No. 6 fuel oil, 0.3-1% 
sulfur) reported to DOE. 

For purposes of calculating the imputed 
price of domestic naphtha pursuant to 
this formula, the most recent wholesale 
price data available for No. 6 Fuel oil 
(0.3-1% sulfur content) and unleaded 
regular motor gasoline will be used. 

(ii) The volume of naphthas eligible 
for inclusion in the volume of a refiner’s 
crude oil runs to stills in a particular 
month under subdivision (i) of this 
subparagraph shall be reduced by the 
volume of export sales (under § 212.53 of 
Part 212 of this chapter, including sales 
to a purchaser which certifies it or an 
entity affiliated with that purchaser will 
export the product so purchased) for 
that month of pruducts produced at the 
petrochemical plant that has processed 
the imported naphthas. 

(iii) Notwithstanding any other 
provisions of this section, a firm other 
than a refiner that owns a petrochemical 
plant in Puerto Rico shall be eligible to 
receive entitlements with respect to 
naphthas processed at such a plant on 
the same basis as is provided for 
refiners in subdivisions (i) and (ii) of this 
subparagraph, except that such a firm 
shall not be eligible for any additional 
entitlements under the provisions of 
paragraph (e) of this section. Any such 
firm shall file reports under § 211.66 on 
the same basis as a refiner. 

(iv) Any firm that is eligible for 
entitlement issuances under this 
subparagraph shall obtain appropriate 
certifications from any other firm to 
which it sells products produced at a 
petrochemical plant located in Puerto 
Rico. Such certification shall set forth 
whether or to what extent the products 
so purchased will be sold (whether 
directly by that other firm or indirectly 
through any firm affiliated with that 
other firm) in transactions that 
constitute export sales under § 212.53 of 
Part 212 of this chapter. Any firm 
purchasing products produced at a 
petrochemical plant located in Puerto 
Rico shall, upon the request of the 
owner or operator of that facility, certify 
to that owner or operator as to whether 
or what extent the further sale of those 
products by that firm (or any affiliate 
thereof) will constitute export sales 
under § 212.53. 
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Second Alternative Proposal—Monthly 
Calculation of Imputed Cost of Domestic 
Naphtha by Subtracting Fixed 
Adjustment From the Average 
Wholesale Price of Unleaded Regular 
Gasoline 

10 CFR Part 211 is amended as 
follows: 

1. Subparagraph 211.87(d)(5) is 
amended by revising subdivision (i). 
deleting former subdivision (iii), revising 
and renumbering former subdivision 
(iv), deleting former subdivision (v), and 
renumbering former subdivision (vi) to 
read as follows: 

§ 211.67 Allocation of domestic crude oft 
* • * • • 

(d) Adjustments to volume of crude oil 
runs to stills. 

* « • ♦ • 

(5) (1) The volume of a refiner's crude 
oil runs to stills in a particular month for 
purposes of the calculations in 
subparagraph (1) of paragraph (a) of this 
section and the calculations for the 
national domestic crude oil supply ratio 
shall include the number of barrels of 
naphthas which are imported into 
Puerto Rico (other than imports from the 
U.S. Virgin Islands and other than 
naphthas imported into Puerto Rico 
which are acquired pursuant to an 
exchange or similar matching purchase 
and sale transaction for naphthas 
produced by a refinery located in the the 
United States) and are utilized in that 
month as a petrochemical feedstock at a 
petrochemical plant owned or operated 
by that refiner in Puerto Rico, as 
reduced in subdivision (ii) of this 
subparagraph. The number of eligible 
barrels of naphthas for a particular 
month further shall be multiplied by a 
fraction the numerator of which is equal 
to the weighted average per barrel cost 
of all naphthas imported into Puerto 
Rico for that month as to which 
entitlement issuances are sought less the 
imputed per barrel cost of domestically 
produced naphthas for that month, and 
the denominator of which is the 
entitlement value for a barrel of crude 
oil included in the volume of a refiner’s 
crude oil runs to stills for that month. In 
no case shall the fraction exceed two 
(2.0). For purposes of this subdivision 
(5)(i), the imputed per barrel cost of 
domestically produced naphthas for a 
particular month, commencing with 
October, 1980, shall be calculated by the 
application of the following formula: 

INP=UNL—[average fixed per barrel cost 
differential between wholesale unleaded 
regular gasoline and the imputed cost of 
domestic naphtha calculated pursuant to 
the formula based on its use in gasoline 
i production for the most recent 12 month 


period for which final data are available 
at the time of promulgation of a final 
rule] 

where: 

INP= Imputed wholesale naphtha price ($/ 
Bbl.) 

UNL=National average wholesale unleaded 
regular gasoline price reported to DOE 
($/Bbl.) 

For purposes of calculating the Imputed 
price of domestic naphtha pursuant to 
this formula, the most recent wholesale 
price data available for unleaded 
regular motor gasoline will be used. 

(ii) The volume of naphthas eligible 
for inclusion in the volume of a refiner's 
crude oil runs to stills in a particular 
month under subdivision (i) of this 
subparagraph shall be reduced by the 
volume of export sales (under $212.53 of 
Part 212 of this chapter, including sales 
to a purchaser which certifies it or an 
entity affiliated with that purchaser will 
export the product so purchased) for 
that month of products produced at the 
petrochemical plant that has processed 
the imported naphthas. 

(iii) Notwithstanding any other 
provisions of this section, a firm other 
than a refiner that owns a petrochemical 
plant in Puerto Rico shall be eligible to 
receive entitlements with respect to 
naphthas processed at such a plant on 
the same basis as is provided for 
refiners in subdivisions (i) and (ii) of this 
subparagraph, except that such a firm 
shall not be eligible for any additional 
entitlements under the provisions of 
paragraph (e) of this section. Any such 
firm shall file reports under $ 211.66 on 
the same basis as a refiner. 

(iv) Any firm that is eligible for 
entitlement issuances under this 
subparagraph shall obtain appropriate 
certifications from any other firm to 
which it sells products produced at a 
petrochemical plant located in Puerto 
Rico. Such certification shall set forth 
whether or to what extent the products 
so purchased will be sold (whether 
directly by that other firm or indirectly 
through any firm affiliated with that 
other firm) in transactions that 
constitute export sales under § 212.53 of 
Part 212 of this chapter. Any firm 
purchasing products produced at a 
petrochemical plant located in Puerto 
Rico shall, upon the request of the 
owner or operator of that facility, certify 
to that owner or operator as to whether 
or what extent the further sale of those 
products by that firm (or any affiliate 
thereof) will constitute export sales 
under § 212.53. 

* « • « * 


Third Alternative Proposal- 
Continuation of the Calculation of an 
Imputed Cost of Domestic Naphtha 
Based on Naphtha/Crude Oil Price 
Ratio 

10 CFR Part 211 is amended as 
follows: 

1. Subparagraph 211.67(d)(5) is 
amended by revising subdivision (i), 
deleting former subdivision (iii), revising 
and renumbering former subdivision 
(iv). deleting former subdivision (v), and 
renumbering former subdivision (vi) to 
read as follows: 

$ 211.67 Allocation off domestic crude ott. 

* * • • • 

(d) Adjustments to volume of crude oil 
runs to stills . 

• • • • • 

(5) (i) The volume of a refiner's crude 
oil runs to stills in a particular month for 
purposes of the calculations in 
subparagraph (1) of paragraph (a) of this 
section and the calculations for the 
national domestic crude oil supply ratio 
shall include the number of barrels of 
naphthas which are imported into 
Puerto Rico (other than imports from the 
U.S. Virgin Islands and other than 
naphthas imported into Puerto Rico 
which are acquired pursuant to an 
exchange or similar matching purchase 
and sale transaction for naphthas 
produced by a refinery located in the 
United States) and are utilized in that 
month as a petrochemical feedstock at a 
petrochemical plant owned or operated 
by that refiner in Puerto Rico, as 
reduced in subdivision (ii) of this 
subparagraph. The number of eligible 
barrels of naphthas for a particular 
month further shall be multiplied by a 
fraction the numerator of which is equal 
to the weighted average per barrel cost 
of all naphthas imported into Puerto 
Rico for that month as to which 
entitlement issuances are sought less the 
imputed per barrel cost of domestically 
produced naphthas for that month, and 
the denominator of which is the 
entitlement value for a barrel of crude 
oil included in the volume of a refiner's 
crude oil runs to stills for that month. In 
no case shall the fraction exceed two 
(2.0). For purposes of this subdivision 
(5)(i), the imputed per barrel cost of 
domestically produced naphthas for a 
particular month, commencing with 
October, 1980, shall be equal to 108 
percent [or — percent, if the naphtha/ 
crude oil price ratio factor is revised in 
this rulemaking] of the weighted average 
per barrel cost of all the crude oil 
receipts for all domestic refiners for that 
month. 

(ii) The volume of naphthas eligible 
for inclusion in the volume of a refiner’s 
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crude oil runs to stills in a particular 
month under subdivision (i) of this 
subparagraph shall be reduced by the 
volume of export sales (under § 212.53 of 
Part 212 of this chapter, including sales 
to a purchaser which certifies it or an 
entity affiliated with that purchaser will 
export the product so purchased), for 
that month of products produced at the 
petrochemical plant that has processed 
the imported naphthas. 

(iii) Notwithstanding any other 
provisions of this secton, a firm other 
than a refiner that owns a petrochemical 
plant in Puerto Rico shall be eligible to 
receive entitlements with respect to 
naphthas processed at such a plant on 
the same basis as is provided for 
refiners in subdivisions (i) and (ii) of this 
subparagraph, except that such a firm 
shall not be eligible for any additional 
entitlements under the provisions of 
paragraph (e) of this section. Any such 
firm shall file reports under § 211.66 on 
the same basis as a refiner. 

(iv) Any firm that is eligible for 
entitlement issuances under this 
subparagraph shall obtain appropriate 
certifications from any other firm to 
which it sells products produced at a 
petrochemical plant located in Puerto 
Rico. Such certification shall set forth 
whether or to what extent the products 
so purchased will be sold (whether 
directly by that other firm or indirectly 
through any firm affiliated with that 
other firm) in transactions that 
constitute export sales under § 212.53 of 
Part 212 of this chapter. Any firm 
purchasing products produced at a 
petrochemical plant located in Puerto 
Rico shall, upon the request of the 
owner or operator of that facility, certify 
to that owner or operator as to whether 
or what extent the further sale of those 
products by that firm (or any affiliate 
thereof) will constitute export sales 
under § 212.53. 

***** 

Appendix—Summary of Draft 
Regulatory Analysis 

The proposed revisions to the Puerto 
Rican Naphtha Entitlements Program 
were prompted by the accumulating 
evidence that the Puerto Rican 
petrochemical industry has suffered a 
significant feedstock cost disadvantage 
for more than a year. The increased 
feedstock costs of Puerto Rican 
petrochemical producers, which are 
reliant upon imported naphtha, are the 
result of the unprecedented rise in world 
naphtha prices over the past year and a 
half. The structure of the existing 
Program has been unable to take into 
account the disproportionate increases 
in prices for imported naphtha, and 


therefore has not equalized the 
feedstock costs of Puerto Rican 
petrochemical firms with their 
competitors on the U.S. mainland 

The purpose of the proposed 
amendments is to reduce the naphtha 
feedstock cost differentials between 
Puerto Rican petrochemical producers 
and their mainland competitors. The 
lower feedstock costs of mainland 
petrochemical producers are due in 
large part to the existence of domestic 
crude oil price controls. 

The DOE Entitlements Program is 
designed to accord regulatory benefits in 
a manner which achieves the objectives 
specified in section 4(b)(1) of the 
Emergency Petroleum Allocation Act of 
1973. as amended (EPAA). The data 
reflects that Puerto Rican petrochemical 
firms have been adversely affected by 
price increases for imported naphtha 
because the operation of the current 
Program has not provide^ them with 
sufficient benefits to offset the increased 
cost of their feedstocks. 

During 1979, for example, the 
feedstock cost disadvantage suffered by 
Puerto Rican petrochemical firms 
averaged about $9.00 per barrel. This 
situation has placed Puerto Rican 
petrochmical producers at a severe 
competitive disadvantage and created 
an undesirable economic climate for the 
petrochemical industry on the island. 

The industry has been able to withstand 
this disadvantage by obtaining 
exception relief from Office of Hearings 
and Appeals, and because the 
petrochemicals market has been strong 
during this period. 

The regulations are not promoting the 
goal expressed in section 4(b)(1)(D) of 
the EPAA of preserving ". . . an 
economically sound and competitive 
petroleum industry . , . including the 
priority needs to restore and foster 
competition in the . . . petrochemical 
sectors of such industry . . The 
proposed amendments are intended to 
more nearly equalize the feedstock costs 
of Puerto Rican and mainland 
petrochemical firms. In periods such as 
experienced during the past year and a 
half when there existed a wide 
differential between prices for imported 
and domestic naphtha, the naphtha 
entitlement benefit will be allowed to 
increase to a level which will permit the 
Puerto Rican petrochemical industry to 
remain competitive with the mainland 
firms. 

The proposed amendments are 
intended to achieve the following 
objectives: 

• Removal of the competitive 
disadvantage suffered by the Puerto 
Rican petrochemical industry as a result 
of the combination of higher prices for 


imported naphtha and the application of 
Department of Energy regulations. 

• Retention of incentives for the 
Puerto Rican petrochemical industry to 
seek the lowest cost imported naphtha 
feedstocks. 

• Responsiveness to future 
fluctuations in the markets for naphtha 
and products produced from naphtha, as 
well as any future changes in 
Department of Energy regulations, 
including phase-out of crude oil price 
controls. 

• Administration simplicity. 

Aside from retaining the existing 
program (no action), the alternatives 
evaluated in the regulatory analysis 
with respect to the objectives of this 
rulemaking are: 

• One alternative would retain the 
existing program but increase the 
limitation on the maximum naphtha 
entitlements benefit from a single crude 
oil entitlement to twice the value of a 
crude oil entitlement. 

• Two alternatives would revise the 
method of calculating an imputed price 
of domestically produced naphtha based 
on its value as a component in gasoline 
production for purposes of determining 
the naphtha cost differential. The first 
alternative would calculate an imputed 
cost of domestic naphtha determined by 
a formula derived b> DOE. The imputed 
cost of domestic naphtha would be 
calculated monthly and subtracted from 
the weighted average cost of naphtha 
feedstocks imported into Puerto Rico to 
determine the naphtha cost differential. 
The maximum value of a naphtha 
entitlement would be increased to twice 
the value of a crude oil entitlement. The 
second alternative would calculate an 
imputed price for domestic naphtha by 
subtracting a fixed adjustment from the 
average wholesale price of unleaded 
regular gasoline. The adjustment would 
be derived from the average cost 
differential between wholesale 
unleaded regular gasoline and imputed 
domestic naphtha prices during a recent 
reference period. The imputed domestic 
naphtha prices during the reference 
period would be calculated pursuant to 
the formula based on naphtha use in 
gasoline production. 

The economic impacts of the first, 
third and fourth alternatives during the 
periods from January 1977 through 
March 1980 and 1979 alone were 
calculated and compared. In addition, 
the following table reflects the effects of 
each alternative on the average value of 
a naphtha entitlements benefit during 
calendar year 1979 for Puerto Rican 
petrochemical producers: 
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TABLE 1 


January 1977 - March 1980 


1979 


Alternative 


Average 
Naphtha 
Entitlement 
($/Bbl.) 


Imputed Naphtha 
Price Calculated 
On Basis of 
Wholesale Prices 
of Unleaded 
Gasoline and 
Fuel Oil Using 
Formula, Cap 
Increased to 2x 
Crude Oil Entitle¬ 
ment 


3.32 


Percent 

of 

Composite 

Puerto 

Rican 

Feedstock 

Cost 

14.7 


Average 
Naphtha 
Entitlement 
($/Bbl.) 

6.12 


Percent 

of 

Composite 

Puerto 

Rican 

Feedstock 

Cost 

19.6 


Imputed Naphtha 
Price Calculated 
By Subtracting 
Fixed Adjustment 
from Wholesale 
Price of Unleaded 
Gasoline, Cap 
Increased to 2x 
Crude Oil 
Entitlement 


6.14 


19.6 


Retain Naphtha/ 
Crude Oil Price 
Ratio Factor, 
Increase Naphtha 
Entitlement Cap 
to 2x Crude Oil 
Entitlement 


4.14 


18.3 


6.14 


19.6 


No Action 


2.49 


11.0 


3.07 


9.8 


^7 This alternative uses a recent 12 month reference 
period to determine an average cost differential between 
wholesale unleaded gasoline and naphtha. Estimating its 
effect over a longer historical period produces anomalous 
results. However, its effects are likely to be similar to 
alternative 1, provided that the cost differential is 
updated periodically. 
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Assuming an average annual rate of 
naphtha imports into Puerto Rico of 33 
million barrels per year, the average 
annual increase in entitlements benefits 
provided to the Puerto Rican 
petrochemical industry as compared 
with the No Action case during the 
January 1977 through March 1980 period 
and 1979 would have been as follows: 

Table 2 


Million dollars/year 


nuer native 

M/77-3/80 

1079 

tmpuicd Naphtha Price Calculated 
On Basis of Wholesale Pnces of 
Unleaded Gasoline and Fuel Oil 
Using Formula. Cap Increased to 
2x Crude Oil Entitlement. 

4 27 

4 101 

Imputed Naphtha Pnce Calculated 
By Subtracting Fixed Adjustment 
from Wholesale Pnce of Unleaded 
Gasoline. Cap Increased to 2x 
Crude Oil Entitlement.... 


+ 101 

Retain Naphtha/Crude Oil Pnce 
Ratio Factor, increase Naphtha 
Entitlement Cap to 2x Crude OH 
Entitlement. .. 

4 54 

4 101 

No Action...,....... 

0 

0 


* Based on the increase in the average naphtha entitle¬ 
ment during this penod over the "Mo Action'' case 
•• See footnote to Table 1 


The “cost” of the entitlement benefits 
accorded naphtha imported by the 
Puerto Rican petrochemical industry is 
borne by the refiners of price-controlled 
domestic crude oil. The ratio of price- 
controlled domestic crude oil refinery 
runs to Puerto Rican naphtha imports is 
approximately 47 to 1. Accordingly, the 
added costs of increased entitlement 
benefits accorded the smaller volume of 
Puerto Rican naphtha imports is spread 
over the much larger volume of price- 
controlled domestic crude oil refinery 
runs. The increase in crude oil 
entitlements costs per barrel of price- 
controlled domestic crude oil (on 
average) for the period January 1977 
through March 1980 is estimated as 
follows: 


Table 3 

Alternative 

Increase 
in crude 
0* 

entitle¬ 

ments 

ccsU$/ 

imputed Naphtha Price Calculated On Basis ol 
Wholesale Prices ol Unleaded Gasoime and 
Fuel Oil Using Formula. Cap Increased to 2x 

Crude Oil Entrtlemont ... 

Imputed Naphtha Price Calculated By Subtract 
«g Fixed Adjustment horn Wholesale Price ol 
Unleaded Gasokne, Cap Increased to 2x 
Crude OH Entitlement. 

0.018 

• 

Retain Naphtha/Crude OH Pnce Ratio Factor. 
Increase Naphtha Entitlement Cap to 2x Crude 

Oil Entitlement....,^. .. .... K ,.. 

0.035 

No Action ..... 

0 


• So© footnote to Table i 


Of the alternatives evaluated, the 
proposal which revises the method of 


calculating an imputed price of domestic 
naphtha based on its value as a 
component in gasoline production and 
which increases the “cap" to twice the 
crude oil entitlement value is preferred 
for several reasons. It results in the 
lowest levels of under-equalization of 
feedstock costs when applied to the 
period since January 1977. The period of 
under-equalization is also the shortest of 
the three action alternatives. These 
conclusions are confirmed by the data in 
the following table: 
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TABUS 4 ($ (barrel) 

COMPARISON OF ALTB^TIVESHKAPHmA PJTITLEMPTr AND UNDER EQUALIZATION 



Alternative 1 

Alternative 2 

Alternative 3 

Current Rule . 


Opportunity Cbet Method 

Ratio Method ** 

Current Method 

No Action 



(Double Chp) 

(Double Cap) 

(Double Cap) 

(Single Cap) 

• 

Iiqputed Naphtha Price 

Constant Factor Subtracted 

Retail Naphtha/Crude Oil 

Current Method 



Based an Use 

In Unleaded 

from Price of Unleaded 

Price Ratio Factor, 2x 

With 1-run Credit Cap 


Gasoline Production, 2 x 

Regular Gasoline, 2x 

Qrude Oil Entitlement Cap 




Crude Oil Entitlement Cap 

Qrude Oil Entitlement Cap 






Naphtha 

Under 

Naphtha 

Uhder 

Naphtha 

Under 

Naphtha 

Uhder 

Month 

Bntitlmnent 

Equalization 

Entitlement 

Equalization 

Entitlement 

Equalization 

Entitlement Equal iza tic 

•77 1 

1.87 • 

_ • 



2.29 • 

_ • 

2.21 

0.08 

2 

1.34 • 

— • 



2.07 • 

— • 

2.07 • 

_ * 

3 

2.01 • 

— * 



2.24 • 

— • 

2.24 • 

_ e 

4 

1.05 • 

_ • 



2.44 • 

— • 

2.44 • 

__ • 

' 5 

1.44 • 

— ♦ 



2.79 * 

— • 

2.46 

0.33 

6 

1.15 • 

— * 



2.62 • 

— • 

2.36 

0.26 

7 

1.60 • 

— • 



3.07 • 

— * 

2.24 

0.83 

6 

1.76 • 

— * 



3.05 • 

— * 

2.33 

0.72 

9 

1.88 • 

— * 



3.10 * 

— * 

2.19 

0.91 

10 

1.42 • 

— * 



2.47 • 

— • 

2.20 

0.27 

11 

1.41 • 

— • 



2.36 • 

— * 

2.06 

0.30 

12 

1.39 • 

— • 



2.07 • 

— • 

2.02 

0.15 

•70 1 

0.82 • 

__ • 



1.71 • 

_ • 

1.71 • 

... • 

2 

0.71 • 

— * 



1.46 * 

— • 

1.46 • 

_ • 

3 

0.71 • 

— * 



1.45 • 

— * 

1.45 * 

_ * 

4 

1.12 * 

— * 


• 

1.93 * 

— • 

1.82 

0.11 

5 

1.16 • 

— * 



2.31 • 

— * 

1.63 

0.68 

6 

0.73 • 

— * 



2.04 • 

— * 

1.56 

0.48 

7 

0.27 * 

— * 



1.88 • 

— * 

1.50 

0.38 

8 

0.65 • 

— • 



2.62 * 

— * 

1.33 

1.29 

9 

0.90 • 

— * 



2.62 

0.16 

1.42 

1.56 

10 

1.68 • 

— * 



2.88 

0.87 

1.44’ 

2.31 

11 

1.91 • 

— * 



2.70 

1.69 

1.35 

3.04 

12 

2.54 

0.69 



2.54 

3.44 

1.27 

4.71 

•79 1 

2.94 • 

_ * 



3.10 

2.41 

1.55 

3.96 

2 

3.34 

1.01 



3.34 

4.00 

1.67 

5.67 

3 

3.59 

1.29 



3.58 

4.90 

1.79 

6.69 

4 

4.14 

5.11 



4.14 

9.13 

2.07 

11.15 

5 

4.80 

2.31 

4.88 

2.78 

4.88 

6.66 

2.44 

9.10 

6 

6.02 

4.22 

6.02 

4.68 

6.02 

9.06 

3.01 

12.07 

7 

7.08 

3.01 

7.08 

3.70 

7.06 

7.21 

3.54 

10.75 

8 

7.56 

2.69 

7.56 

2.72 

7.56 

7.82 

3.78 

11.60 

9 

7.82 

1.06 

7.82 

1.27 

7.82 

5.95 

3.91 

9.86 

10 

8.00 

0.50 

8.00 

0.82 

6.00 

5.60 

4.00 

9.60 

11 

8.79 

0.96 

8.78 

1.27 

8.78 

5.63 

4.39 

10.02 

12 

9.40 

0.28 

9.40 

0.59 

9.40 

4.28 

4.70 

8.98 

•80 1 

10.56 

2.06 

10.56 

2.10 

10.56 

6.49 

5.20 

11.77 

2 

9.28 • 

_ * 

8.87 • 

_ * 

10.26 

4.15 

5.13 

9.28 

3 

5.94 • 

_ • 

4.96 • 

— * 

10.10 

0.85 

5.05 

5.90 

4 

3.65 • 

_ * 

2.07 • 

_ • 

9.89 • 

_ • 

5.09 

4.80 

Average 









5/79 thru 

7.41 

1.43 

7.17 

1.66 

8.36 

5.31 

4.19 

9.47 

4/80 










• Indicates that the entitlement value 

is below the cap. 





••Estimating the net effect of thie elternative over a historical period, using 
a recent reference period in determining an average coat differential between 
wholesale unleaded regular gasoline and naphtha, would result in anomalous 
results. However, the net effect would liXely be similar to alternative I, 
provided the average cost differential was updated periodically. 
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In addition, based on the data 
reflected in Table 2, the first and second 
alternatives would not have awarded 
the highest total benefits to the Puerto 
Rican industry; larger benefits would 
have resulted if the alternative providing 
for simple doubling of the crude oil 
entitlement cap had been in effect. This 
is so because those alternatives reflect a 
more accurate value for the imputed 
price of domestic naphtha in calculating 
the naphtha entitlements value, and are 
more responsive to fluctuations in the 
market for imported naphtha. 

The Draft Regulatory Analysis finds 
that the Puerto Rican petrochemical 
industry is significant to the economy of 
the Commonwealth and is a major 
source of supply for petrochemical 
intermediate products on the U.S. 
mainland. All of the alternatives to the 
current method of calculating 
entitlement benefits would enhance the 
ability of the Puerto Rican 
petrochemical industry to compete by 
more nearly equalizing their feedstock 
costs with mainland petrochemical 
producers. By reducing the competitive 
disadvantage suffered by petrochemical 
firms on the island, the action 
alternatives would have a direct 
positive effect on Puerto Rico’s entire 
economy. 

|FR Doc. 80-27759 Filed 9-9-&Q; 8:45 am| 
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140 . 58820 

141 . 58820 

142 .58820 

143 .58820 

144 . 58820 

145 . 58820 

146 .58820 

9001 .58820 

9002 ....58820 

9003 .58820 

9004 .58820 

9005 . 58820 

9006 .58820 

9007 .58820 

12 CFR 

204.58099. 58820 

760. 58101 

Proposed Rules: 

336. 58876 

13 CFR 

101 . 59299 

Proposed Rules: 

121.59587 

14 CFR 

39.58102, 58103, 58512 

59138-59141 

71.58104, 58105 

73. 58106 

97.—..59141 

152. 58107 


154.. 

155.. 


.58107 

.58107 


223.58821 

Proposed Rules: 

39.58133-58136 

71.58136, 58140. 58141, 

59174 

73.58142 
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121 

171 


59295 

59256 


15 CFR 


368 .59300 

369 .59300 

370 . 58334, 59300 

371 .59301 

372 ...58334, 59300 

377....58334, 59300. 59302 

385. 59300 

390.-.59300 


Proposed Rules: 

Ch. III..58562 

16CFR 

Proposed Rules: 

305.59588 


17 CFR 


140. 

229. 

.58514 

.58822 

230.... 

.58822 

239... 

.58822 

240 

58822 

249.58822, 58831, 59551 

Proposed Rules: 

249. 

.58879 

18 CFR 

35. 

.58335 

4. 

... 58368 

201. 

..59305 

204. 

.59305 

260. 

...59305 

272;.. 

.58374 

375........ 

.58368 

282. 

.59305 

701.. 

...58834 

19 CFR 

355. 

.58516, 59552 

20 CFR 

404. 

.58107, 59589 

416. 

.59143, 59589 

Proposed Rules: 
416. 

.58563 

21 CFR 

172.. 

.58835, 58836 

177...... 

..58837 

178....... 

.58837 

182.... 

58107, 58837 

357. 

.59540 

558. 

.58840 

812. 

.. .58841 

Proposed Rules: 

101. 

.58880 

193... 

..58494 

561 

. 58496 

1030. 

.58143 

22 CFR 

6 . 

T T . T 58108 

6a .. 

.58108 

161_ 

_59553 

171_58108 

Proposed Rules: 
41 

. 59175 

23 CFR 

1251. 

.59143 


24 CFR 

107.. 

115 .. 

203. 

...59510 

...59305 

...59561 

215. 

...59145 

236. 

... 59147 

250.................................. 

... 59792 

510. 

...59702 

570__59306, 59496 

700. 

... 58336 

800. 

...58337 

865.... 

...59502 

882. 

...59308 

886. 

...59149 

889. 

...59309 

3282. 

...59311 

Proposed Rules: 


Subtitle A. 

...59062 

Subtitle B . 

...59062 

200... 

...58374 

220. 

... 59589 

221. 

...59589 

231... 

...59589 

236.. 

... 59589 

888. 

...58375 

25 CFR 


Proposed Rules: 


700. 

...59175 

26 CFR 


1... 

... 58520 

53. 

... 58520 

301. 

...58520 

Proposed Rules: 


1 . 

... 58143 

28 CFR 


Proposed Rules: 


Ch. 1 . 

... 58368 

29 CFR 


92... 

...58312 

1601. 

...59565 

2606. 

...58339 

Proposed Rules: 


29 . 

...58143 

1928. 

...58881 

1960. 

...58144 

30 CFR 


722. 

... 50780 

723. 

...50780 

843.. 

...58780 

845. 

... 58780 

924. 

...58520 

Proposed Rules: 


916. 

... 58569 

918. 

...58576 

926. 

...58377 

931... 

... 58594 

31 CFR 


515. 

...58843 

Proposed Rules: 


10 . 

...58594 

32 CFR 


288 .. 

...59566 

888. 

...50117 

34 CFR 


Proposed Rules: 


100 . 

...58145 


35 CFR 

253. 


536. 

.58385 

.59150 

47 CFR 


36 CFR 


73. 

.58539, 58540 

28 . 

__59569 

Proposed Rules: 

i??ft 

58339 

Ch. 1. 

. 58608 

Prooosed Rules: 

73. 

...58150, 58609-58629 

1201. 

.59590 


59350.59360.59361 

38 CFR 


49 CFR 


91 

59311 

25. 

...59154 

Proposed Rules: 

195. 

.. 59161-59166 

21. 

.59591 

601. 

.58540 



1033. 

„ 58126-58128, 58865, 

40 CFR 



59167,59168 

52. 

.58340, 58526-58528 

1036. 

.59168, 59169 

59313, 59314, 59577-59580 

1051- 

.. . .58128 

81.. 

.59150, 59315 

1053. 

.58865 

122 

59317 

1104. 

.58128 

180. 

..58121 

1307. 

.58128, 58865 

409 

5915? 

1310. 

.58129 

Proposed Rules: 

Proposed Rules: 

Ch. 1. 

.59180 

Ch. Ill . 

. 59177 

52. 

58146, 58598, 58599 

173. 

.58632 

58881 

,58923, 59177, 59178 

178. 

.58632 

59329, 59334, 59339, 59591, 

1111. 

.58632 

55. 

59597 

1331. 

.58166 

.58381 

65. 

.59341 

50 CFR 

20. 

32. 


81. 

120. 

122. 

162. 

. 59179 

.. 59598 

.59343 

.58600 

.58540 

..58552-58554, 58867, 

58869, 59171,59172, 59581 
33.58554 

180. 

58497-58600, 58600 

285. 

.59586 

415 . 

.58383 

611.... 

674 . 

___58870 

.59172 

717. 

.58384 

41 CFR 


Proposed Rules: 

Ch. 18. 

. 58843-58857 

17__ 

..58166, 58160, 58171 

5A-1. . 

....58341 

32.. 

__59602, 59603 

Ch. 101... 

....58122 

33 . 

601. 

.58632 

42 CFR 

122. 

.59132 


* 

405. 

.58123, 59153 



Proposed Rules: 



405. 

.59734 



447_ 

...59734 



44 CFR 

9:_ 

.59520, 59538 



64. 

..58529-58531 



65. 

.58341 



67. 

.58342-58346 



Proposed Rules: 



Ch. 1. 

. 59344 



59 . 

.59346 



60. 

.59346 



67.. 

58148, 58149, 58601 
59348,59599, 59602 



45 CFR 

134. 

.58362 



233_ 

..58125 



400. 

....59310 



1050. 

.'59153 



1061.. 

..58363, 58534 



1068. 

.59153 



Propsed Rules 



100a. 

.59349 



100b. 

....59349 



46 CFR 




Proposed Rules: 



521. 

........58923 
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AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK 

The following agencies have agreed to publish all 
documents on two assigned days of the week 
(Monday/Thursday or Tuesday/Friday). 

This is a voluntary program. (See OFR NOTICE 

FR 32914, August 6. 1976.) 


Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

DOT/SECRETARY 

USDA/ASCS 


DOT/SECRETARY 

USDA/ASCS 

DOT/COAST GUARD 

USDA/FNS 


DOT/COAST GUARD 

USDA/FNS 

DOT/FAA 

USDA/FSQS 


DOT/FAA 

USDA/FSQS 

DOT/FHWA 

USDA/REA 


DOT/FHWA 

USDA/REA 

DOT/FRA 

MSPB/OPM 


DOT/FRA 

MSPB/OPM 

DOT/NHTSA 

LABOR 

* 

DOT/NHTSA 

LABOR 

DOT/RSPA 

HHS/FDA 


DOT/RSPA 

HHS/FDA 

OOT/SLSOC 



DOT/SLSDC 


DOT/UMTA 



DOT/UMTA 


CSA 


• 

CSA 



Documents normally scheduled for publication on a day that will be a 
Federal holiday will be published the next work day following the holiday. 
Comments on this program are still invited. 

Comments should be submitted to the Day-of-the-Week Program Coordinator. 
Office of the Federal Register, National Archives and Records Service, 
General Services Administration, Washington, D.C. 20408 


NOTE: As of September 2, 1980, documents from 
the Animal and Plant Health Inspection Service, 
Department of Agriculture, will no longer be 
assigned to the Tuesday/Friday publication 
schedule. 


REMINDERS 


The “reminders" below identify documents that appeared in issues of 
the Federal Register 15 days or more ago. Inclusion or exclusion from 
this list has no legal significance. 

Rules Going Into Effect Today 

ENVIRONMENTAL PROTECTION AGENCY 
53136 8-11-80 / Alabama State Implementation Plan; revision of 

emergency episode plan and oxidant alert level 
53145 6-11-80 / Arizona State Implementation Plan; revision of 

motor vehicle emission control inspection and 
maintenance program 

53136 8-11-80 / California State Implementation Plan; revision of 

six administrative chapters 

53145 8-11-80 / Revision of California State Implementation Plan 

FEDERAL COMMUNICATIONS COMMISSION 
52152 8-6-80 / Television table of assignments; Lansing and 

Saginaw. Mich., Newark. Sandusky, and Toledo, Ohio 

FEDERAL EMERGENCY MANAGEMENT AGENCY 
53334 8-11-80 / Disaster assistance program standards 

HOUSING AND URBAN DEVELOPMENT DEPARTMENT 

Federal Housing Commissioner—Assistant Secretary for 
• Housing Office— 

50559 7-30-80 / Increased mobile home loan limits 

50560 7-30-80 / Mortgage and loan insurance programs; 
requirements for mortgage approval 

TRANSPORTATION DEPARTMENT 

Coast Guard- 

52386 8-7-80 / Dangerous cargoes: revisions to list of flammable 

and combustible bulk cargoes transported in certified tank 
vessels 

Federal Aviation Administration— 

47837 7-17-80 / Director of Airworthiness and Director of Flight 

Operations; redelegation of authority 

Deadlines for Comments on Proposed Rules for the Week 
of September 14 through September 20,1980 

AGRICULTURE DEPARTMENT 

Agricultural Marketing Service— 

55213 8-19-80 / Handling of milk in Nebraska-Western Iowa 

marketing area; exceptions to revised recommended 
decision; comment by 9-15-80 


Agricultural Stabilization and Conservation Service— 

48151 7-18-80 / Feed grain, upland cotton, wheat and rice 

programs for crop years 1978-1981; charging interest on 
refunds of overpayments; comments by 9-10-80 

Farmers Home Administration— 

47654 7-16-80 / Farm Labor Housing (LH) loan and grant 

policies, procedures, and authorities; comments by 9-15-80 

CIVIL AERONAUTICS BOARD 

47698 7-16-80 / Information submitted in section 408 merger 

applications; comments by 9-15-80 

COMMERCE DEPARTMENT 

National Oceanic and Atmospheric Administration— 

51254 8-1-80 / Atlantic squid fishing: fishery conservation and 

management: comments by 9-14-80 

ENERGY DEPARTMENT 

Conservation and Solar Energy Office— 

53488 8-12-80 / Energy efficiency standards for nine types of 

consumer products; comments by 9-15-80 

Economic Regulatory Administration— 

54662 8-15-80 / Obtaining crude oil for the Strategic Petroleum 

Reserve by exchange of Naval Petroleum Reserves crude 
oil and other means; comments by 9-15-80 

48646 7-21-80 / Synthetic natural gas (SNG) feedstock 

allocation: price-controlled naphtha exemption and 
removal of restrictive criteria on propane; comments by 
9-19-80 

ENVIRONMENTAL PROTECTION AGENCY 

54772 8-18-80 / Additional revisions to Washington State 

Implementation Plan; comments by 9-17-80 

55198 8-19-80 I Certain inert ingredients in pesticide formations; 

comments by 9-18-80 

55480 8-20-60 / Delaware state Implementation plan; comments 

by 9-19-80 

5523 8-19-80 / Designation of areas for air quality planning 

purposes; attainment status designation—California; 
comments by 9-18-80 






























iv 


Federal Register / Vol. 45, No. 177 / Wednesday. September 10, 1980 / Reader Aids 


58496 9-3-80 / Glyphosate; proposed feed additive tolerance; 

comments by 9-18-80 

58494 9-3-80 / Glyphosate; proposed food additive tolerances: 

comments by 9-18-80 

58499 9-3-80 / Glyphosate; proposed tolerance; bomments by 

9-18-80 

47832 7-16-80 / Identification and listing of hazardous waste; 

additions; comments by 9-15-80 

47835 7-16-80 / Identification and listing of hazardous waste; 

additions; comments by 9-15-80 

48812 7-21-80 / Importation of motor vehicles and motor vehicle 

engines under the Clean Air Act. as amended; comments 
by 9-19-80 . 

54773 8-18-80 / Proposed approval of revisions to Delaware’s 

State Implementation Plan; comments by 9-17-80 
54773 8-18-80 / Proposed approval of revisions to District of 

Columbia’s Implementation Plan; comments by 9-17-80 
54773 8-18-80 / Proposed approval of revisions to Maryland’s 

State Implementation Plan; comments by 9-17-80 
55199 8-10-80 / Tolerances for pesticide chemicals in or on raw 

agricultural commodities; Oxalic add; comments by 
9-19-80 

55228 8-19-80 / Virginia; approval and promulgation of 

implementation plans; comments by 9-18-00 
54088, 8-14-80 / West Virginia Air Quality Implementation Plan; 

54089 comments by 9-15-80 (2 documents) 

55230 8-19-80 / Wisconsin; Approval and promulgation of 

implementation plan; comments by 9-18-80 

FEDERAL COMMUNICATIONS COMMISSION 

43441 6-27-80 / Authorizing the Communications Satellite 

Corporation to provide international satellite 
communications services directly to the public; order 
extending time for filing comments and reply comments; 
reply comments by 9-19-80 
[ See also 45 FR 33662, 5-20-80] 

53844 8-13-80 / Biomedical telemetry operations; amendments; 

comments by 9-15-80 

35370 5-27-80 / FCC Form 324 Annual Financial Report of 

Broadcast Stations; comments by 9-15-80 
46452 7-10-80 / FM broadcast station in Jacksonville. Fla4 

channel assignment; reply comments by 9-15-80 
51624 8-4-80 / FM broadcast stations in Naples. Fla., changes in 

table of assignments; comments by 9-19-80 
50373 7-29-80 / FM Broadcast Stations in Uvalde. Crystal City 

and Pearsall. Tex.; changes in Table of assignments; 
comments by 9-15-80 

46455 7-10-80 / FM broadcast stations in Wichita and Winfield, 

Kans.; table of assignments; reply by 9-15-80 
42753 6-25-80 / TV broadcast stations in Santa Barbara. Calif.; 

table of assignments; comments by 9-15-80 
{See 45 FR 2877a 4-30-80] 

51251 8-1-80 / Verification and methods of measurement of 

computing devices; reply comments extended to 9-19-80 
[See also 45 FR 42347, 6-24-80] 

FEDERAL RESERVE SYSTEM 

54070 6-14-80 / Electronic fund transfers; proposed official staff 

Interpretation; comments by 9-15-80 

FEDERAL TRADE COMMISSION 

56223 8-19-80 / Deceptive advertising and labeling of previously 

used lubricating oil; comments by 9-18-80 
44322 7-1-80 / Tingley Rubber Corp.: consent agreement with 

analysis to aid public comments; comments by 9-20-80 

HEALTH AND HUMAN SERVICES DEPARTMENT 

Pood and Drug Administration— 

48160 7-18-80 / Probenecid proposed bioequivalence 

requirement; comments by 9-16-80 


HOUSING AND URBAN DEVELOPMENT DEPARTMENT 

Federal Housing Commissioner—Office of the Assistant 
Secretary for Housing— 

58375 9-3-80 / Fair market rents for new construction and 

substantial rehabilitation Sec. 8 projects; Battle Creek, 
Mich.; comments by 9-18-80 
Office of the Secretary— 

48654 7-21-80 / Privacy Act of 1974; revision of regulations; 

comments by 9-19-00 
INTERIOR DEPARTMENT 
Geological Survey— 

56081 8-22-80 / Coal mining operating rules on Federal lands; 

comments accepted from 9-15 through 9-29-80 
[See also 45 FR 32715, 5-19-80] 

Land Management Bureau— 

48054 7-17-80 / Wildfire prevention procedures; comments by 

9-15-80 

National Park Service— 

54771 8-18-80 / National Park System rights-of-way provisions: 

comments by 9-17-80 

Surface Mining Reclamation and Enforcement Office— 
57149 8-27-80 / Mining and mineral resources, institutes and 

mineral research projects; grants; comments by 9-15-80 
INTERNATIONAL TRADE COMMISSION 
54086 8-14-80 / Investigations to review outstanding 

antidumping and countervailing duty determinations and 
suspension agreement; comments by 9-15-80 
INTERSTATE COMMERCE COMMISSION 
54385 8-15-80 / Change of policy, railroad contract rates; 

comments extended to 9-15-80 
53846 8-13-80 / Cost Standards for railroad rates; revised. 

interpretation; comment period extended to 9-19-80 
[ See also 45 FR 48676, 7-21-80] 

55465 8-20-80 / Household goods transportation; storage-in¬ 

transit charges: comments by 9-18-80 

JUSTICE DEPARTMENT 

54770 8-18-80 / Federal financial assistance; nondiscrimination 

on basis of sex in education programs; comment period 
extended to 9-19-80 
[See also 45 FR 41001, 6-17-80] 

Attorney General— 

52183 8-8-80 / Open judicial proceedings policy; oomments by 

9-15-00 

LABOR DEPARTMENT 

Occupational Safety and Health Administration— 

54355 8-15-80 / Basic program elements for Federal employee 

occupational safety and health programs; comments by 
9-15-80 

41012 8-8—8-17-80 / Standard for locking out and tagging 

machines, equipment, systems and processes; comments 
by 9-15-80 

LIBRARY OF CONGRESS 

Copyright Office— 

50823 7-31-80 / Unauthorized use of certain works transmitted 

“Live” and simultaneously being fixed in tangible form; 
reply comments by 9-15-80 

NATIONAL CREDIT UNION ADMINISTRATION 
55214 8-19-80 / Month-end financial statements for credit 

unions; comments by 9-15-80 
TRANSPORTATION DEPARTMENT 
Coast Guard— 

56376 8-25-80 / Provisions for command barges carrying certain 

bulk dangerous cargoes; comment period extended to 
9-19-80 

[ See also 45 FR 45327, 7-3-00] 
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Pederal Aviation Administration— 

41596 6-19-80 / Operations review program; reply comments by 

9-17-80 

Materials Transportation Bureau— 

48671 7-21-80 / Shippers: specifications for tank cars; comments 

by 9-18-80 

[Corrected at 45 FR 7-31-80] 

National Highway Traffic Safety Administration— 

51626 8-4-80 / Amendment of seat belt assemblies safety 

standards; comments by 9-18-80 

TREASURY DEPARTMENT 

Customs Service— 

48817 7-21-80 / Importation of motor vehicles and motor vehicle 

engines under the Clean Air Act; comments by 9-19-80 
54085 8-14-80 / Ornamental wearing apparel classification: 

comments by 9-15-80 
Internal Revenue Service- 

47871 7-17-80 / Voluntary employee's beneficiary associations; 

comments by 9-15-80 

VETERANS ADMINISTRATION 

55716 8-21-80 / Medical benefits; community-based treatment 

facilities for alcohol and drug dependence; comments by 
9-19-80 

WATER RESOURCES COUNCIL 
47866 7-17-80 / Floodplain management and wetlands 

protection; comments by 9-15-80 

Deadlines for Comments on Proposed Rules for the Week 
of September 21 through September 27,1980 

AGRICULTURE DEPARTMENT 

Animal and Plant Health Inspection Service— 

48905 7-22-80 / Foreign quarantine notices; flag smut [foreign 

strains) comments by 9-23-80 

49503 7-25-80 / Nursery stock, plants, roots, bulbs, seeds, and 

other plant products, certain seeds imported from Brazil; 
comments by 9-23-80 

Agricultural Stabilization and Conservation Service— 
56067 8-22-80 / Tobacco (burley); Marketing quotas and acreage 

allotments; Reporting and record keeping requirements; 
comments by 9-22-80 
Food and Nutrition Service— 

56817 8-28-80 / Food distribution program; comments by 9-25-80 

Ofice of the Secretary— 

49275 7-24-80 / Community facility loans: small-scale 

hydroelectric generating systems; comments by 9-22-80 
Rural Electrification Administration— 

49585 7-25-80 / Proposed revision of REA Bulletin 181-3, 

accounting interpretations for rural electric borrowers; 
comments by 9-23-80 

CENTRAL INTELLIGENCE AGENCY 
49296 7-24-80 / Freedom of information and declassification 

requests; fees for records services; comments by 9-22-80 

CIVIL AERONAUTICS BOARD 

52820 8-8-80 / Actual notice to passengers about the terms of the 

contract of carriage, airlines requirement: reply comments 
by 9-23-80 

57435 8-38-80 / Intermodal cargo services, domestic and foreign 

air carriers; liberalized regulations: denial of extension of 
time: reply comments by 9-22-80 

42318 6-24-80 / Intermodal services of air carriers and foreign 

air carriers; liberalize regulation; comments by 9-22-80 

COMMODITY FUTURES TRADING COMMISSION 
42633 8-25-80 / Minimum financial and related reporting 

requirements; comments by 9-23-80 
[Corrected at 45 FR 44965, 7-2-80) 


ENERGY DEPARTMENT 

54082 8-14-80 / Natural gas pipelines; annual gas supply report; 

Revised From No. 15; comments by 9-28-80 

Federal Energy Regulatory Commission— 

55761 8-21-80 / Tax normalization for timing difference 

transactions; computation for ratemaking and income tax 
purposes of expenses or revenues; reply comments by 
9-26-80 

ENVIRONMENTAL PROTECTION AGENCY 

49115 7-23-80 / Air plans; approval and promulgation of State 

plan for designated facilities and pollutants; comments by 
9-22-80 

56104 8-22-80 / Air quality; Section 107—Proposed designations 

of attainment Status-Areas East of the Mississippi River— 
Ozone; comments by 9-22-80 

49298 7-24-80 / Approval and promulgation of implementation 

plans; Utah SO* control strategy; comments extended to 
9-27-80 

[See also 45 FR 40169, June 13.1980J 

54385 8-15-80 / Alternate Method 1 to Reference Method 9 of 

Appendix A—determination of the opacity of emissions 
from stationary sources remotely by lidar; comments 
extended to 9-25-80 

[ See also 45 FR 44329, 7-1-801 

56847 8-26-80 / Approval and promulgation of State 
Implementation Plans; Colorado; comments by 9-25-80 

56848 8-26-80 / Designation of areas for air quality planning 
purposes; Texas; comments by 9-25-80 

49450 7-24-80 / Inorganic chemicals manufacturing point source 

category effluent limitations guidelines, pretreatment 
standards, and new source performance standards; 
comments by 9-22-80 

57459 8-28-80 / Massachusetts air quality implementation plans; 

approval and promulgation; comments by 9-29-80 

26660 4-18-80 / National emission standard for benzene from 

maleic anhydride plants; comments by 9-22-80 

(Comment period extended at 45 FR 49298. 7-24-80) 

49117 7-23-80 / New Mexico; designation of areas for air quality 

planning purposes; comments by 9-22-80 

49110 7-23-80 / Visibility protection for Federal Class I areas; 

guidelines availability; reply comments by 9-24-80 

FEDERAL COMMUNICATIONS COMMISSION 

51252 8-1-80 / Amending rules regarding the multipoint 

distribution service; comments extended to 9-26-80 

54784 8-18-80 / Amendment of computing devices rules 

clarifying which electronic games are exempted from 
commission certification; comments by 9-22-80 

56115 8-22-80 / Authorizing the Communications Satellite 

Corporation to provide International Satellite 
Communications services directly to the public; reply 
comments extended to 9-23-80 

[See also 45 FR 43441, 6-27-80) 

57466 6-28-80 / FM broadcast station in Minnesota; table of 

assignments; extension of time; reply comments by 
9-25-80 

40192 6-13-80 / Permitting facsimile and television transmission 

in additional frequency band; comments by 9-22-80 

55775 8-21-80 / Radio services, special; microwave device, new 

low power, unlicensed class and low power, limited 
coverage systems operation; comments by 9-26-80 

FEDERAL ELECTION COMMISSION 

56349 8-25-80 / Nonpartisan communications by corporations or 

labor organizations; comments by 9-24-80 
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FEDERAL EMERGENCY MANAGEMENT AGENCY 
49299 7-24-80 / Advisory committees; policies and procedures, 

comments by 9-22-80 

FEDERAL TRADE COMMISSION 

50357 7-29-80 / Mentholatum Co.; consent agreement.with 

analysis to aid public comments; comments by 9-26-80 
53340 8-11-80 / Provisions for use of energy cost and 

consumption information in labeling and advertising of " 
consumer appliances under the energy policy and 
conservation act; comments by 9-25-80 

GENERAL SERVICES ADMINISTRATION 

Public Buildings Service— 

52842 8-8-80 / Improved use of Federal facilities and space; 

comments by 9-22-80 

HEALTH AND HUMAN SERVICES DEPARTMENT 

Food and Drug Administration— 

35576 5-27-80 / Anorectal drug products for OTC human use; 

establishment of a monograph; reply comments by 9-24-80 
56796 8-26-80 / Antistatic and/or antifogging agents in food¬ 

packaging materials; objections by 9-25-80 
56052 8-22-80 / Dipropylene glycol dibenzoate; objections by 

9-22-80 

56051 8-22-80 / Glycerol ester of tall oil rosin, food additives 

permitted for direct addition to food for human 
consumption; objections by 9-22-80 
48918 7-22-80 / Human and veterinary drugs; current good 

manufacturing practice for drug products, exemption from 
expiration dating and stability testing requirements for 
allergenic extracts; comments by 9-22-80 
56796 8-26-80 / Indirect food additiives; adhesives coatings and 

components; objections by 9-25-80 
Health Care Financing Administration— 

50268 7-28-80 / Medicare and medicaid; automatic 

extinguishment systems for new long-term care facilities; 
comments by 9-26-80 

HOUSING AND URBAN DEVELOPMENT DEPARTMENT 

Office of Assistant Secretary for Housing—Federal 
Housing Commissioner— 

49595 7-25-80 / Minimum property standards (MPS) for one- and 

two-family dwellings and for multifamily housing; 
comments by 9-23-80 

INTERIOR DEPARTMENT 

Fish and Wildlife Service— 

49854 7-25-80 / Proposal to determine eriogonum gypsophilum 

(Gypsum wild buckwheat) to be a threatened species and 
to determine its critical habitat; comments by 9-23-80 
49844 7-25-80 / Proposed endangered status for U.S. populations 

of five species; comments by 9-23-80 
49858 7-25-80 / Proposed rule to determine Hedeomo todsenii 

(Todsens penneyroyal), to be an endangered species and 
to determine its critical habitat; comments by 9-23-80 
49850 7-25-80 / Reproposal of endangered status for 

Stygobromus hayi, (Hay’s Spring Amphipod); comments 
by 9-23-80 

LABOR DEPARTMENT 

Employment and Training Administration— 

56074 8-22-80 / Labor certification process for the temporary 

employment of aliens In agriculture; Requirements as to 
the provision of meals; comments by 9-22-80 
Wage and Hour Division, Employment Standards 
Administration— 

49628 7-25-80 / Service Contract Act; labor standards for 

Federal service contracts; comments extended to 9-23-80 
[See also 44 FR 77036,12-28-79; 45 FR 34877, 5-23-80; 45 
FR 42332, 6-24-80] 


PERSONNEL MANAGEMENT OFFICE 

49580 7-25-80 / Federal pay administration under the Fair Labor 

Standards Ac T, comments by 9-23-80 

48904 7-22-80 / Reduction in force; comments by 9-22-80 

POSTAL SERVICE 

56367 8-25-80 / Amendment of controlled circulation application 

procedures; comments by 9-24-80 

SECURITIES AND EXCHANGE COMMISSION 

57436 8-28-80 / Public Utility Holding Company Act; Non-utility 

subsidiaries, exemption; comments by 9-26-80 

SMALL BUSINESS ADMINISTRATION 

48916 7-22-80 / Small Business Investment Companies; Limited 

Partnership SBIC; definition of "Associate of a Licensee"; 
comments by 9-22-80 

TREASURY DEPARTMENT 

Comptroller of Currency— 

49276 7-24-80 / National banks; definitions of capital; comments 

by 9-22-80 

49239 7-24-80 / Ownership of stock necessary to qualify as 

Director of a national bank; interpretive ruling: comments 
by 9-22-80 

Internal Revenue Service— 

48921 7-22-80 / Income of foreign governments; comments by 
9-22-80 

48922 7-22-80 / Qualified disclaimers; comments by 9-22-80 

VETERANS ADMINISTRATION 

56093 8-22-80 / Rules of practice; appeals regulations; comments 

by 9-22-80 

Next Week’s Meetings 

ADMINISTRATIVE CONFERENCE OF THE UNITED STATES 

58173 9-2-80 / Licensing and Authorizations Committee. 

Washington, D.C. (open), 9-19-80 

AGRICULTURE DEPARTMENT 

Forest Service— 

47717 7-16-80 / Coronado National Forest Grazing Advisory 

Board. Tucson. Ariz. (open), 9-16-80 

51863 8-5-80 / Lewis and Clark National Forest Grazing 

Advisory Board. White Sulphur Springs, Montana (open). 
9-16-80 

54386 8-15-80 / Tri-State Project, Rawlings, Wyo., 9-15-80; 

Buffalo. Wyo., 9-18-80; Douglas, Wyo., 9-17-80; 
Hemingford, Nebr., 9-18-80 

ARTS AND HUMANITIES NATIONAL FOUNDATION 

54911 8-18-80 / Humanities Panel. Washington, D.C. (closed), 
9-15 through 9-19-80 

54912 8-18-80 / Humanities Panel, Washington, D.C. (closed), 
9-15 through 9-19-80 

56475 8-25-80 / Humanities Panel, Washington. D.C (closed), 

9-18 and 9-19-80 

55300 8-19-80 / Museum Panel (Catalog and Utilization). 

Washington. D.C. (open), 9-15 and 9-16-80 

CIVIL RIGHTS COMMISSION 

54718 6-18-80 / Connecticut Advisory Committee. Cromwell. 

Conn, (open), 9-18-80 

49310 7-24-80 / Maryland Advisory Committee. Rockville. Md. 

(open). 9-17-80 

47717 7-16-80 / Massachusetts Advisory Committee. Boston. 

Mass. (open). 9-15-80 

53192 8-11-80 / Nebraska Advisory Committee, Omaha, Nebr. 

(open). 9-15-80 
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56378 8-25-80 / New Hampshire Advisory Committee. 
Manchester. N.H. (open). 9-16-80 

57162 8-27-80 / New Jersey Advisory Committee. New 

Brunswick, N.J„ 9-18-80 

55502 8-20-80 / North Dakota Advisory Committee. Bismarck. N. 

Dak. (open). 9-19 and 9-20-80 

56379 8-25-80 / Oregon Advisory Committee. Portland. Oreg. 
(open). 9-19-80 

56379 8-25-80 / Vermont Advisory Committee. Burlington. Vt. 

(open). 9-17-80 

COMMERCE DEPARTMENT 

International Trade Administration— 

55796 8-21-80 / President’s Export Council, Washington. D C. 

(open), 9-15-80 

National Telecommunications and Information 
Administration— 

58181 9-2-80 / Frequency Management Advisory Council, 

Washington, D.C. (open), 9-19-80 

DEFENSE DEPARTMENT 

Corps of Engineers, Army Department— 

54123 8-14-80 / Draft environmental impact statement for Palo 

Blanco and Cibolo Creeks, Falfurrias, Tex., 9-18-80 

Office of the Secretary— 

57162 8-27-80 / Armed Forces Epidemiological Board, Kent 

Island. Md. (open), 9-19 and 9-20-80 

51890 8-5-80 / Defense Intelligence Agency Advisory 

Committee, Rosslyn. Va. (closed), 9-10 and 9-17-80 

56381 8-25-80 / DOD Science Board Review Panel on ASW, 

Washington, D.C. (closed), 9-16-80 

49321 7-24-80 / DOD Wage Committee, Washington. D.C. 

(closed). 9-16-80 

EDUCATION DEPARTMENT 

56124 8-22-80 / Adult Education National Advisory Council. 

Anchorage, Alaska (open), Boise, Idaho (open), Salem. 
Oreg. (open). Seattle, Wash. (open). 9-15-80 

55517 8-20-80 / Black Higher Education and Black Colleges and 

Universities National Advisory Committee, Washington, 
D.C. (open). 9-18 and 9-19-80 

54792 8-18-80 / Commission on the review of the Federal Impact 

Aid Program, Washington, D.C. (open). 9-18 and 9-19-80 

56381 8-25-80 / National Advisory Council on the Education of 

Disadvantaged Children, Washington. D.C. (open). 9-18-80 

ENVIRONMENTAL PROTECTION AGENCY 

57171 8-27-80 / California State Motor Vehicle Pollution 

standards, San Francisco. Calif., 9-16-80 

55813 8-21-80 / Science Advisory Board. Health Risk 

Assessment Subcommittee, Research Triangle Park. N.C. 
(open), 9-15 and 9-16-80 

FEDERAL COMMUNICATIONS COMMISSION 

56189 8-22-80 / Radio Technical Commission for Marine 

Services, Executive Committee, Washington. D.C. (open). 
9-18-80 

56189 8-22-80 / Radio Technical Commission for Marine 

Services, Special Committee No. 74, Washington, D.C. 
(open), 9-10 and 9-17-80 

56189 8-22-80 / Radio Technical Commission for Marine 

Services. Special Committee No. 75, Washington, D.C. 
(open). 9-19-80 

56189 8-22-80 / Radio Technical Commission for Marine 

Services, Special Committee No. 76, Washington. D.C 
(open). 9-15-80 


56189 8-22-80 / Radio Technical Commission for Marine 

Services, Special Committee No. 77, Washington. D.C. 
(open). 9-17-80 

FEDERAL PREVAILING RATE ADVISORY COMMITTEE 
54440 8-15-80 / Committee meeting, Washington. D.C. (open). 

9-18-80 

HEALTH AND HUMAN SERVICES DEPARTMENT 

Alcohol. Drug Abuse, and Mental Health Administration— 

55821 8-21-80 / Interagency Committee on Federal Activities for 
Alcohol Abuse and Alcoholism Research Work Group 
Rockville, Md. (open), 9-19-80 

56191 8-22-80 / Mental Health Small Grant Review Committee. 

Washington, D.C. (partially open). 9-18-80 
54142 8-14-80 / National Advisory Mental Health Council, 

Bethesda. Md. (open) 9-16-80, (closed) 9-17 and 9-10-80 
58699 9-4-80 / Prevention, Education, and Information Work 

Group. Washington. D.C. (open). 9-19-80 
Assistant Secretary for Health Office— 

54142 8-14-80 / President’s Council on Physical Fitness and 

Sports. Washington, D.C. (open), 9-18-80 
Food and Drug Administration— 

51922 8-5-80 / Fertility and Maternal Health Drugs Advisory 

Committee, Rockville, Md. (open). 9-15 and 9-16-80 
(Originally published at 45 FR 49682, 7-25-80) 

Health Care Financing Administration— 

56193 8-22-80 / National Professional Standards Review 
Council. Washington. D.C. (open), 9-15 and 9-16-80 
Health Services Administration— 

55281 8-19-80 / National Advisory Council on the National 

Health Service Corps, Atlanta. Ga.. (open), 9-15 thru 
9-17-80 

National Institutes of Health— 

53876 8-13-80 / Cancer Control and Rehabilitation Division. 

Board of Scientific Counselors, Bethesda, Md. (open). 9-18 
and 9-19-80 

INTERIOR DEPARTMENT 

Land Management Bureau— 

55536 8-20-80 / Baker District Advisory Council, Baker, Oreg. 

(open). 9-16-80 

55826 8-21-80 / Coos Bay District Multiple Use Advisory 

Council, Coos Bay, Oreg. (open), 9-18-80 
(Originally published at 45 FR 54448, 8-15-80 
57176 8-27-80 / Green River-Hams Fork Regional Coal Team, 

Cheyenne. Wyo.. 9-17-80 

55536 8-20-80 / Lakeview District Advisory Council. Lakeview. 

Oreg. (open), 9-16-80 

54450 8-15-80 / Montrose District Grazing Advisory Board. 

Montrose, Colo, (open), 9-16 and 9-17-80 

55822 8-21-80 / National Outer Continental Shelf Advisory 
Board. Pacific States Regional Technical Working Group, 
Los Angeles, Calif, (open). 9-15-80 

56923 8-26-80 / Outer Continental Shelf Advisory Board: Alaska 

Regional Technical Working Group Committee. Kodiak, 
Alaska (open). 9-17 and 9-18-80 

56194 8-22-80 / Rocky Mountain Pipeline Project (open): 

Salt Lake City. Utah. 9-15-60 
Cedar City, Utah, 9-16-80 
Las Vegas. Nev., 9-17-80 
Needles. Calif., 9-18-80 

54145 8-14-80 / Roswell District Advisory Council. Roswell, N. 

Mex. (open). 9-16-80 
Land and Water Resources— 

Office of the Assistant Secretary— 

58413 9-3-80 / Oil Shale Environmental Advisory Panel. Denver, 

Colorado (open), 9-18-80 
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National Park Service— 

51289 8-1-80 / Voyageurs National Park. Minn., Availability of 

draft environmental Statement Wilderness 
recommendation: International Falls, Minn., 9-15-80; 
Duluth, Minn., 9-17-80; St. Paul, Minn., 9-19-80 

Office of the Secretary— 

54452 8-15-80 / Proposed allocations of water from the Central 

Arizona Project to Indian Tribes, Tucson, Ariz., 9-16-80: 
Phoenix, Ariz., 9-17-80: Casa Grande. Ariz,, 9-18-80 

INTERNATIONAL DEVELOPMENT AGENCY 

Agency for International Development- 

55872 8-21-80 / Advisory Committee on Voluntary Foreign Aid, 

Los Angeles, Calif, (open), 9-18 and 9-19-80 

INTERNATIONAL LABOR ORGANIZATION, PRESIDENTS 
COMMITTEE ON 

53626 8-12-80 / Meeting, Washington, D.C. (closed), 9-17-80 

JUSTICE DEPARTMENT 

52516 8-7-80 / Hispanic Advisory Committee to the Attorney 

General, Washington, D.C. (open). 9-18-80 

LIBRARIES AND INFORMATION SCIENCE, NATIONAL 
COMMISSION 

55317 8-19-80 / Meeting. Minneapolis, Minn, (closed). 9-18-80 

MANAGEMENT AND BUDGET OFFICE 

55882 8-21-80 / President’s Commission for The Study of Ethical 

Problems in Medicine and Biomedical and Behavioral 
Research, Washington, D.C. (open), 9-15 and 9-16-80 

NATIONAL SCIENCE FOUNDATION 

54492 8-15-80 / Ocean Sciences Advisory Committee, 

Washington. D.C. (closed). 9-16 and 9-17-80 

SMALL BUSINESS ADMINISTRATION 

53628 8-12-80 / Presidential Advisory Committee on Small and 

Minority Business Ownership, Washington, D.C. (open). 
9-15-80 

56488 8-25-80 / Region VI Advisory Council Public Meeting, 

Dallas. Texas (open), 9-16-80 

58283 9-2-80 / Region IX Advisory Council, San Diego, Calif, 

(open), 9-19-80 

STATE DEPARTMENT 

57636 8-28-80 / National Committee of the U.S. Organization for 

the International Telegraph and Telephone Consultative 
Committee (CCITT), Washington, D.C. (open), 9-16-80 

TRANSPORTATION DEPARTMENT 

Coast Guard— 

54166 8-14-80 / Chemical Transportation Advisory Committee, 

Liquified Gas Vessels Subcommittee, Washington, D.C. 
(open). 9-17-80 

Federal Aviation Administration— 

58134 9-2-80 / Boeing model 707/720/727/737 series airplanes, 

Seattle. Wash. (open). 9-18-80 

58133 9-2-80 / Certain Boeing model planes with certain 

hydraulic components repaired or parts produced by 
Forter Engineering & Manufacturing Inc., Seattle, Wash, 
(open), 9-18-80 

54921 8-18-80 / Radio Technical Commission for Aeronautics. 

Special Committee 133 on Airborne Weather and Ground 
Mapping Pulsed Radar Equipment, Washington, D.C. 
(open) 9-16 through 9-18-80 

TREASURY DEPARTMENT 

Internal Revenue Service— 

54932 8-18-80 / Art Advisory Panel, Washington. D.C. (closed), 

9-17 and 9-18-80 


VETERANS ADMINISTRATION 

41754 6-20-80 / Wage Committee, Washington, D C. (closed), 

9-18-80 

WAGE AND PRICE STABILITY COUNCIL 

57513 8-28-80 / Pay Advisory Committee, Washington. D.C. 

(open), 9-18-80 

WOMEN, PRESIDENTS ADVISORY COMMITTEE FOR 
55302 8-19-80 / Meeting, Washington, D.C., (partially open), 9-15 

and 9-16-80 

Next Week's Hearings 

AGRICULTURE DEPARTMENT 

Animal and Plant Health Inspection Service— 

52816 8-8-80 / West Indian sugarcane borer, Rio Piedras. Puerto 

Rico. 9-16-80 

DEFENSE DEPARTMENT 

Engineers Corps. Army Department- 
53507 8-12-80 / Draft environmental impact statement to dispose 

of DOD stocks of DDT. Atlanta, Ga„ 9-16-80 
Navy Department— 

41691 6-20-80 / Naval Discharge Review Board. 9-8 through 

9-19-80: Boston, Mass.; Albany. N.Y.; Denver. Colo.; Salt 
Lake City, Utah; Helena, Mont.; Bismarck. N.D.; Portland. 
Ore. 

EDUCATION DEPARTMENT 

53841 8-13-80 / Nondiscrimination under programs receiving 

Federal assistance: 

New Orleans. La.. 9-15-80 
San Francisco. Calif.. 9-16-80 
Chicago. Ill., 9-17-80 

\See also 45 FR 52052, 8-5-80; 45 FR 58145, 9-2-80| 

ENERGY DEPARTMENT 

Economic Regulatory Administration— 

54688 8-15-80 / Mandatory petroleum price regulations; tertiary 

incentative program amendments, Washington, D.C., 
9-16-80 

55467 8-20-80 / Maximum lawful selling price for unleaded 

gasoline, Los Angeles. Calif., 9*18-80 

ENVIRONMENTAL PROTECTION AGENCY 
56900 8-26-80 / Motor vehicle pollution control; waiver of oxides 

of nitrogen emission standards. Washington, D.C 9-19-80 

INTERIOR DEPARTMENT 

Fish and Wildlife Service— 

56117 8-22-80 / Proposal to permit commercial importation of 

Kangaroos, Washington, D.C., 9-16-80 
Water and Power Resources Service— 

54452 8-15-80 / Proposed reauthorization of the Central Valley 

Project, Calif., draft environmental statement, Bakersfield, 
Calif.. 9-17-80; Fresno. Calif., 9-18-80 

MANAGEMENT AND BUDGET OFFICE 

Federal Procurement Policy Office— 

51016 7-31-80 / Uniform procurement system, Los Angeles, 

Calif., 9-16 and 9-17-80 ' 

List of Public Laws 

Last Listing September 9,1980 

This is a continuing listing of public bills from the current session of 
Congress which have become Federal laws. The text of lawais not 
published in the Federal Register but may be ordered in individual 
pamphlet form (referred to as "slip laws") from the Superintendent 
of Documents, U.S. Government Printing Office, Washington. D.C 
20402 (telephone 202-275-3030). 

S. 2055 / Pub. L. 98-340 To establish a reservation for the 

Confederated Tribes of Siletz Indians of Oregon. (Sept. 4, 
1980; 94 Stat. 1072) Price: $1. 









Federal Register / Vol. 45. No. 177 / Wednesday. September 10, 1980 / Reader Aids 


ix 


Documents Relating to Federal Grant Programs 

Thi9 is a list of documents relating to Federal grant programs which 
were published in the Federal Register during the previous week. 

RULES GOING INTO EFFECT 

56534 9-4-80 / CSA—Crisis Intervention Program; Funding 

Requirements for Fiscal Year 1981; effective 10-6-80: 
comments by 9-29-80 

59132 9-5-80 / HHS/PHS—Grants to health systems agencies. 

discretionary funding; effective 9-5-80 
58339 9-3-80 / Interior/HCRS—Urban Park and Recreation 

Recovery Program; interim rule; effective 9-3-80; 
comments by 10-3-80 

DEADLINES FOR COMMENTS ON PROPOSED RULES ✓ 

59132 9-5-80 / HHS/PHS—Grants to health systems agencies, 

discretionary funding; comments by 11-4-80 

APPLICATIONS DEADUNES 

58645 9-4-80 / Commerce—Cooperative Generic Technology 

Program: Availability of funding; proposals due 10-4-80 
58362 9-3-80 / DOE—Energy Extension Service: Availability of 

funding; apply by 9-9-80 

58392 9-3-80 / ED/Elementary and Secondary Education 

Office—Grants to State educational agencies to improve 
the interstate and intrastate coordination of migrant 
education program activities; apply by 10-21-80 
58935 9-5-80 / ED/NIE—Program of research grants on teaching 

and learning; apply by 1-27-81 

58208 9-2-80 / HHS/PHS/HRA—Health Careers Opportunity 

Program; FY 1981 funds; apply by 12-11-80; comments by 
10-2-80; grant orientation conferences: Atlanta. Ga„ 10-2 
and 10-3-80; Denver, Colo.. 10-8 and 10-7-80; San 
Francisco, Calif.. 10-9 and 10-10-80; Boston. Mass., 10-16 
and 10-17-80 

MEETINGS' 

58145 9-2-80 / ED—Nondiscrimination under programs receiving 

Federal assistance; hearings: San Antonio, Tex., 9-8 and 
9-9-80; New York. N.Y., 9-9 and 9-10-80; Denver, Colo.. 

9- 10 and 9-11-80; San Francisco. Calif.. 9-16 and 9-17-80; 
Chicago, III.. 9-17 and 9-18-80 

58391 9-3-80 / ED—Vocational Education National Advisory 

Council, Des Moines, Iowa (open). 9-24 through 9-20-80 
58206 9-2-80 / HHS/NIH—Allergy and Clinical Immunology 

Research Committee. Bethesda. Md. (partially open). 11-6 
and 11-7-80 

58206 9-2-80 / HHS/NIH—Animal Resources Review 
Committee. Atlanta. Ga. (partially open), 10-27-80 

58207 9-2-80 / HHS/NIH—Blood Diseases and Resources 
Advisory Committee, Bethesda. Md. (open). 10-20 and 

10- 21-80 

58207 9-2-80 / HHS/NIH-Child Health and Human 

Development National Advisory Council. Bethesda. Md. 
(partially open). 10-6 and 10-7-80 

58207 9-2-80 / HHS/NIH—Population Research Committee. 
Bethesda. Md. (partially open). 11-13 and 11-14-80 

58208 9-2-80 / HHS/NIH—Transportation Biology and 
Immunology Committee. Bethesda. Md. (partially open), 
10-31-80 

58276 9-2-80 / NFAH—Music Panel (Jazz Organizations), 

Washington, D.C. (closed), 9-16 through 9-19-80 

OTHER ITEMS OF INTEREST 

58202 9-2-80 / EPA—Grants for construction of treatment works; 

class deviation 

58362 9-3-80 / ED—Grants to State Educational Agencies for 

Educational Improvement. Resources, and Support; 
“instructional equipment” defined 
58770 9-4-80 / EPA—Protests of Grantee Procurement Actions 

Under Grants for Construction of Publicly Owned 
Treatment Works; Subject Index List of Regional 
Administrator Protest Determinations Issued During 1979 
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